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SOCIAL SECURITY DISABILITY PROGRAMS: 
IMPROVING THE QUALITY OF BENEFIT 
AWARD DECISIONS 


THURSDAY, SEPTEMBER 13, 2012 

U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Homeland Security 
AND Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:33 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Carl Levin, Chair- 
man of the Subcommittee, presiding. 

Present: Senators Levin, Coburn, and Collins. 

Staff Present: Elise J. Bean, Staff Director and Chief Counsel; 
Mary D. Robertson, Chief Clerk; Daniel J. Goshorn, Counsel; Brian 
Egger, Detailee (GAO); Christopher Barkley, Staff Director to the 
Minority; Andrew Dockham, Counsel to the Minority; Kathryn 
Edelman, Detailee (GAO); and Priscilla Hanley (Senator Collins). 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Good morning, everybody. The Subcommittee 
meets this morning to look at our Social Security Disability Insur- 
ance (SSDI) program. This program provides financial support to 
Americans who, due to a disability, are incapable of working at a 
full-time job. The number of individuals applying for disability in- 
surance aid has been increasing in recent years, made worse by the 
2008 financial crisis when millions of workers lost their jobs and 
their employer-sponsored health insurance. Without health insur- 
ance, many of those individuals could not afford to pay for health 
care. Without health care, chronic conditions held in check by med- 
icine and treatment worsened and sometimes became disabling. 
Those workers then turned to Federal disability insurance. 

More individuals receiving disability insurance payments has, in 
turn, increased the stress on the Social Security Disability Trust 
Fund. Recent estimates predict that the trust fund may be unable 
to pay full benefits by 2016, a problem that this country has a 
moral obligation to address. 

Another problem is how long the disability application process 
takes. Applicants can wait 2 years to get a hearing and even longer 
for their case to be decided. During that years-long wait, claimants 
often have less access to medical care or medicines. Although the 
Social Security Administration (SSA) has recently reduced the 

( 1 ) 
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backlog, large numbers of our most vulnerable citizens are still 
waiting in long lines. 

While there are many concerns about Social Security disability 
programs, including exhaustion of the trust fund and the backlog, 
today’s hearing focuses on another set of concerns: what happens 
when an individual finally gets to the front of the line and gets 
their case heard. At the request of Dr. Coburn, the Ranking Repub- 
lican on our Subcommittee, we launched a bipartisan investigation 
into how decisions are made to award disability benefits. After re- 
ceiving actual case files from three counties in three different 
States, with all personal information removed, the files were re- 
viewed to see how they were being decided, at both the initial and 
appellate levels. The review examined only cases in which benefits 
were awarded and not any cases in which benefits were denied. 

A number of troubling problems appeared. One judge who 
churned out over 1,500 cases per year took inappropriate shortcuts 
in his opinions, cutting and pasting medical evidence from the case 
file into his opinions without explaining or analyzing what it 
meant, and writing the phrase “etc, etc, etc” rather than describing 
the relevant evidence. His chief judge confronted him in person and 
by letter, but for years he turned out the same poor-quality work. 

In other cases that were reviewed, judges held perfunctory hear- 
ings that lasted less than 5 minutes, failed to elicit any testimony 
from the person applying for benefits, or failed to examine medical 
evidence raising questions about whether that person was entitled 
to disability benefits. In still other cases, poorly written opinions 
awarding benefits failed to identify medical evidence showing how 
the requirements for establishing a disability were met, did not ac- 
knowledge or address evidence that impairments were not dis- 
abling or evidence that the claimant had been working, and at 
times even misreported medical findings or hearing testimony. 

The report’s findings of a large number of poor-quality decisions 
in the 300 case files reviewed are consistent with the Social Secu- 
rity Administration’s own internal research. A Social Security Ad- 
ministration quality review process found that, in 2011, 22 percent 
or over 1 in 5 disability cases decided by administrative law judges 
contained errors or were inadequately justified. Those errors went 
in both directions, awarding and denying benefits. Those errors and 
inadequacies did not mean that the 1 in 5 disability decisions were 
all wrongly decided. What they meant was that the opinions being 
produced in those cases did not contain the type of analysis needed 
to be confident that the cases were correctly decided and that dis- 
ability benefits go only to the truly disabled. 

Senator Coburn is releasing a report that describes the results 
of the investigation into the disability decisionmaking process. That 
report, in a unique way, provides detailed, relevant information 
about a process that is closed to the public, and necessarily so, 
since disability hearings discuss an individual’s personal medical 
records. The report not only confirms the Social Security Adminis- 
tration’s own findings; it demonstrates what is at stake. It identi- 
fies important issues illustrating how the quality of disability ben- 
efit award decisions must be improved, and it also shows why over- 
sight by the Social Security Administration and by Congress is so 
critically important. 
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The report also contains many recommendations with which I 
agree, including expanding the Social Security Administration’s 
quality review process; closing the evidentiary record at a reason- 
able time before a hearing to ensure adequate time to review mate- 
rials; updating the decades-old job list; and increasing training for 
the judges. 

I do have a significant concern about a key recommendation to 
mandate a government representative at all disability hearings be- 
cause I fear that it would lead to an adversarial process. The Su- 
preme Court has said that the Social Security Act calls for the 
agency to operate “as an adjudicator, and not as an advocate or ad- 
versary.” That is a central principle of the disability system, and 
if the proposed government representative is not to advocate for a 
particular position before the administrative law judge, it would 
then seem to be an expensive and a time-consuming duplication or 
a confusion of roles. 

The men and women who administer the Social Security dis- 
ability programs do not have it easy. The plight of the disabled de- 
mands that they do their jobs quickly, given the backlog. The law 
requires them to navigate complex rules and to make difficult judg- 
ments. The threat to the program’s solvency hovers over every- 
thing. I hope that the work of the Subcommittee will contribute to 
the ongoing efforts to improve the disability award process, and I 
look forward to the testimony of our witnesses today. 

I now turn to my friend, the Ranking Republican Senator 
Coburn, Dr. Coburn, for his opening statement, and I want to 
thank him for the extensive work that he and his hard-working 
staff put into this important effort. Dr. Coburn. 

OPENING STATEMENT OF SENATOR COBURN 

Senator Coburn. Thank you, Mr. Chairman, and I thank those 
that are going to testify before us today. I want to thank you for 
holding the hearing and especially your staff. In a Congress that 
is often divided on partisan issues, this is a unique Committee. The 
staffs work in parallel. We actually compromise. We work to find 
common ground to solve real problem. Without Chairman Levin’s 
support, we would not have been able to undertake this investiga- 
tion. 

We are here to discuss this report which really looks at how So- 
cial Security approves claims for both the SSDI and SSI systems. 
Both of those are critical promises to people in our country that 
have, not through their own means, acquired disabilities that re- 
quires that they can no longer achieve what they would like to 
achieve on their own through their own means. 

The Congressional Budget Office has been clear that the dis- 
ability programs are teetering on bankruptcy. If you actually look 
at their recommendations over the last 5 years, you see we are 
coming closer and closer and closer. We are losing a year almost 
every year in terms of the time of insolvency. 

The Social Security Trustees have concluded that the disability 
insurance program may go bankrupt in 2015, and that is because 
the rolls have grown faster than anticipated. That is completely un- 
derstandable given our financial experience over the past 4 years 
in this country and the fact that people who were truly disabled 



4 


were still working because they had the benefits and the where- 
withal to continue to do that. Losing health insurance through lay- 
offs is one of the reasons that people who were disabled but were 
still working have increased in the number of applications. 

Since January 2009, the Social Security Administration has 
added 5.9 million Americans to the disability rolls. That is about 
78,000 per month. That is 14,000 more added to the disability rolls 
than we actually created in terms of jobs. 

With the trust funds approaching insolvency and the law saying 
that the funds to provide SSDI come from the revenues that come 
into SSDI, Congress is handicapped in terms of supplementing 
that, which means that anyone who is collecting disability that 
should not be collecting disability will ultimately be taking funds 
from those people who actually deserve disability once the trust 
fund reaches its insolvent point. 

Millions of our neighbors depend on these programs to replace a 
portion of the income they earned before they became disabled. For 
many of them, this is a lifeline without which they would be abso- 
lutely overwhelmed. 

For the past 18 months, this Subcommittee has conducted a bi- 
partisan investigation into how well the Social Security Adminis- 
tration is running these programs. Our hope is that where we find 
problems, we might also offer solutions. 

We decided to take a look at a random selection of 300 case files, 
all of which came from three counties and represented a broad mix 
of disability applicants. 

We carefully chose three areas of the country that had different 
concentrations of people receiving disability benefits — from a very 
high to a very low to a mid range. We worked closely with the So- 
cial Security Administration to develop a methodology that would 
give meaningful results. 

One of the places we looked at was Oklahoma City in my own 
home State. It was and is my firm belief that if Congress is going 
to get serious about reforming our government, oversight must 
start at home. Unfortunately, some of the worst problems we saw 
were in my home State. 

The good news is that Oklahoma is also home to a disability suc- 
cess story. The Oklahoma Department of Rehabilitation Services is 
helping set individuals on disability back into the work force to be- 
come productive, self-sufficient Americans. One individual there, 
Jason Price, developed a system of giving monetary incentives to 
vocational rehabilitation counselors who found work for disability 
recipients through the Ticket to Work program. Thousands of peo- 
ple who were disabled are now working in Oklahoma, and nearly 
1,100 of those no longer are on SSDI. 

In 2010 alone. Price’s initiatives resulted in 135 individuals who 
were severely disabled going back to work, ending their dependence 
on disability payments. The State recouped over $2.3 million. I am 
proud of his work, and I hope his example will be shown to other 
States to see how to get even the very severely disabled back into 
the workforce. 

Let me tell you why that is important. When somebody is 
deemed disabled and we help them through the Social Security dis- 
ability system, we are actually accomplishing one of the intents 
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that we intend to. Our compassion becomes real. When somebody 
collects disability that is not truly disabled, we actually harm 
them. We limit their potential. We limit their ability to go through 
a program like Jason Price has developed to actually give them 
real meaning and to perceive their real worth in our society. 

To understand the problems we uncovered, it is important to ex- 
plain how someone gets disability benefits. The first step is that a 
person applies at his or her Social Security office. They are eligible 
for benefits starting the day their disability began, not simply on 
the date that they made application. To support their claim, they 
can submit medical records if they have them. If they do not have 
medical record, the agency, the Social Security Administration, will 
pay for them to get a consultative exam. This forms SSA’s basis of 
evaluating someone’s initial claim. 

The local office does not make the initial decisions. Rather, this 
is done at the State-level Disability Determination Service, or DDS. 
There is one DDS office in every State, and that is where nearly 
2.5 million applications are first dealt with each year, and 33 to 35 
percent of those applications are approved. 

If it is denied at the DDS level, a person can ask for a different — 
have a second set of doctors take a second look, called a “reconsid- 
eration.” If it is denied again, the person can appeal once more to 
request a hearing before an administrative law judge. Then that is 
the point that Senator Levin made. That is where our big backup 
is, at the administrative law judge level. 

At this level, a claimant’s case is supposed to get a fresh review 
by an impartial judge who has independence to decide cases on 
their merits and the record. They are not bound by any prior DDS 
decisions. Social Security has over 1,300 administrative law judges 
who handle the 700,000 appeals they get each year. I am thankful 
to the Social Security Administration for the chart they sent us last 
night listing receipts of applications, receipts for reconsideration 
hearings and appeals, as well as Federal court. And what it shows 
is the tremendous increase that we have seen and the burden 
placed on those people working at Social Security through the fi- 
nancial consequences of the recession that we have been in and a 
significant increase in the workload for the employees that work at 
the Social Security Administration. 

The question that I really have which concern me the most is 
that the initial approval rate is between 33 and 37 percent at the 
initial determination rate. That percentage on reconsideration, 
about a 14-percent approval rate, which figures out to be about a 
3-percent approval rating based on the total number that were de- 
nied. So before you ever get to an administrative law judge, we 
have essentially approved about 36 to 40 percent of those people 
who apply for disability. And these are professionals who do this, 
who work for the Social Security Administration. They understand. 
This is not a simple system. It is a complex system. In my mind, 
they do a very good job. 

However, each year approximately 600,000 to 700,000 claimants 
file for a hearing in front of an administrative law judge, and on 
average, of those that are heard, about 61 percent are approved. So 
the real question that I have is: Here are the professionals in the 
Social Security Administration who are taking the record, taking 
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the facts, and making a determination. And 61 percent of the time, 
the administrative law judge disagrees with the professionals at 
the Social Security Administration. 

So one of two things is happening: either we are not getting it 
right at the Social Security Administration by the people who work 
these records, know these records the most; or we are not getting 
it right at the administrative law judge level. And the other ques- 
tion that the Committee has not looked at yet is: Who are the num- 
ber of people who have been denied that should have gotten Social 
Security disability payments? 

So I hope that as we go through our hearing today, we can gain 
some better understanding for why the professionals at Social Se- 
curity are so often countered by the administrative law judge. One 
of the two is not working well to increase that level, and that is 
a question that has to be determined by this hearing. We need to 
know the answer to that. 

Let me continue on my survey. If an administrative law judge de- 
nies a case, a claimant can appeal to the Social Security Appeals 
Council, and anything unresolved after that, they can go to Federal 
court. 

There is another problem. We have different standards on appeal 
by each appellate division. So a Federal judge or magistrate in 
Oklahoma City looks at his district precedents, which are different 
than maybe the Second Circuit precedents. So we actually at the 
Federal court level have a different set of standards based on 
precedents for who becomes qualified and who does not. And I 
think that — Mr. Chairman, we have not had a chance to discuss 
that — is something that should be uniform throughout the country. 
It needs to be the same everywhere, not different in any of the dif- 
ferent ten circuits. 

The results of our inquiry, to me, were deeply troubling, and I 
think Social Security is right on top of this. They essentially found 
the same thing we did. What we found was poor-quality decisions 
being made about cases at every level of review. Over and over 
again, this investigation found the Social Security Administration 
failed to follow its own program rules and procedures. The impor- 
tance of Social Security getting decisions right cannot be over- 
stated. 

Moreover, the agency rarely checks to see if a person’s condition 
improves. While it is supposed to perform continuing disability re- 
views, what in actuality happens is, what the agency does in terms 
of continuing disability review, it sends out a card and asks the 
question: “Are you still disabled?” That is not a review. And I un- 
derstand the budget constraints and the difficulties with those con- 
tinuing disability reviews. 

Overall, the Subcommittee in its investigation found serious 
flaws in more than a quarter of the 300 cases that we reviewed. 
That is not to say that they were in error in terms of their ultimate 
decision or that they were right in terms of their ultimate decision. 
What we found is that they were not following the rules, they were 
not looking at the evidence. And if I may, I would like to put up 
this one — the top ALJ errors that we discovered: inadequate phys- 
ical examinations, inadequate mental evaluations, claimant credi- 
bility issues, drug and alcohol abuse that was unexplained, and in- 
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complete and inaccurate records, which I would note for the bottom 
is probably the most important aspect. It ought to be complete, and 
it ought to be accurate if it is coming from an administrative law 
judge. It ought to be complete and it ought to be accurate. 

The most concerning findings involved decisions made by a few 
of the agency’s administrative law judges. This was consistent with 
a review that you all have done. In 2011, the Social Security Ad- 
ministration’s Appeals Council found a 22-percent error rate in 
cases it reviewed that were made by ALJs. In the Dallas Region, 
which Oklahoma City is part of, the ALJ error rate was over 26 
percent. 

The kinds of problems we found with ALJ cases were both nu- 
merous and troubling. There was conflicting data, missing and in- 
sufficient evidence to make a determination according to their own 
guidelines and their own rules. 

Oftentimes, medical evidence was ignored, not looked at at all, 
not considered at all. 

Second, many judges held perfunctory hearings at which claim- 
ants did not even say a word. Despite involving some of the most 
complicated cases, some hearings lasted only 3 minutes — leaving 
barely enough time to gavel in and gavel out. 

A third problem involved judges using late-arriving evidence, 
which the agency discourages. Some ALJs raised red flags about 
what they called “dead man’s reports” and “store bought opinions.” 

Fourth, some ALJs would ask vocational experts leading ques- 
tions that could only give one answer. That is not on the basis of 
fairness and getting to the truth. That is to try to get a result. 

While the Social Security Administration officials that were 
interviewed by the Subcommittee acknowledged that all of these 
were significant problems, they said there was little they could do 
about it because, by law, administrative law judges are given a lot 
of independence to make their decisions. 

The result is a tension between the agency’s ability to control the 
quantity and the quality of a judge’s work. Many people we inter- 
viewed said this tension was evident in how the Social Security Ad- 
ministration tried to reduce its enormous disability case backlog. 

Nearly everyone we talked to said there was enormous pressure 
on judges to push through as many cases as possible. In May 2007, 
Commissioner Michael Astrue told Congress that he would end the 
growing wait time for an administrative law judge hearing. To re- 
duce this wait time, the agency encouraged judges, where appro- 
priate, to consider skipping hearings and write decisions on the 
record. 

One judge we encountered in our investigation played a big role 
in this effort. Between 2000 and 2009, an administrative law judge 
from the Oklahoma City office singly handled 5,401 cases — almost 
all of them on the record and without a hearing. His decision rate 
was four times faster than the average judge’s. 

At first I was astounded that somebody could decide 1,800 cases 
a year — especially since on average they are 500 pages long. I am 
a speed reader. I am a fast reader. There is no way I could have 
done that, ingested that information and made a decision on it. I 
still have questions on how that was possible. On average, he de- 
cided five cases a day, 365 days per year, for 3 years. 
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I soon learned that he could move through them so quickly be- 
cause the quality of his work left so much to be desired. Unlike the 
other ALJs, he simply cut-and-pasted electronic images of medical 
evidence into his decisions. To speed up the process even more, in- 
stead of specifically listing and discussing all of a claimant’s med- 
ical impairments, he would just write “etc, etc, etc.” 

Worse still, the images that were pasted into the opinions would 
sometimes have nothing to do with a person’s claim for disability. 
In several cases, the records he pasted said the opposite of his find- 
ings. For example, in one case he found somebody could no longer 
work, but pasted in a medical record that concluded, “Claimant can 
adapt to a work situation.” The basis for his decision was exactly 
opposite of the decision that he granted. 

He was eventually asked by the agency to improve his decision 
writing. But instead of reducing his caseload to a manageable level, 
the agency began shipping him cases from around the Nation. He 
told us that at one point he was asked to do 500 cases just from 
Little Rock — an average judge’s caseload for an entire year. When 
he finished those, he was sent cases from Atlanta, Houston, Green- 
ville, Des Moines, and Yakima. 

Why the Social Security Administration did that is a question I 
would love to have answered today. I know the pressure was to de- 
crease backlog. The question is. With what quality and with what 
outcome? Who was denied that should have gotten disability? Who 
got disability that should not? 

The problems we found, however, were not limited to administra- 
tive law judges. The Subcommittee also identified a number of 
issues with the cases the State Disability Determination Services 
were making at both the initial and reconsideration levels as well. 

One of the biggest problems was in how the agency used its Med- 
ical-Vocational Rules. This complex set of rules — known as “the 
grids” — are for people who do not qualify under the more difficult 
“medical listings,” but might still be disabled. 

The grids contain a variety of factors — such as a person’s age, 
education, and work experience — laid out in a large set of charts. 
Depending on whether a claimant can perform sedentary, light, 
medium, or heavy work, agency decision makers can use the charts 
to find out whether someone is disabled or not disabled. Finding 
someone disabled this way is referred to in the agency as 
“gridding.” 

While most disability awards were at one time made to people 
who met the medical listings, today it is the opposite. The ratio is 
now 4:1 gridding versus a medical determination. A recent analysis 
by the agency found that ALJs awarded benefits through the voca- 
tional grids four times more often than through medical diagnoses. 

Another problem is that the grids are easily skirted. Frequently, 
the Subcommittee found that even if the grid found someone not 
disabled, ALJs would overrule it and award disability benefits, 
anyway. 

The most frequently seen problems involved the use of a claim- 
ant’s age. The grids relax the rules for claimants once they turn 50 
and then again at 55, appropriately so, making it progressively 
easier for applicants to be accepted when they hit these ages. And 
we all understand that. That is understandable and logical. 
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In a lot of cases, the grids found someone was too young when 
their ailment started, and so they were not disabled. The ALJs 
then would just change the disability onset date to the claimant’s 
50th or 55th birthday. By doing so, the claimant now qualified 
under the grids. Nothing indicated that the person was more dis- 
abled on their 50th birthday than they were the day before. 

The conclusion is the purpose of this program is to make sure 
that all of our citizens who are truly disabled we help and that the 
safety net be secure. It should be remembered, though, that by the 
law, by the statute, being disabled means “being unable to work 
any job in the national economy.” This is a high bar to meet. The 
agency must make sure it is awarding benefits to people who are 
entitled to them. If something does not change and the programs 
continue to operate the way they are today, there will not be a 
safety net left. The trust fund will be out of money. And those that 
are truly disabled will see a reduction in the payments of their ben- 
efits. 

So if, in fact, we are accurate to this point, it means Congress 
has to do something to increase the funding for these programs, ei- 
ther through increasing the tax rates that apply to them or chang- 
ing the definitions. 

We can start by putting — and I know my Chairman disagrees 
with this, but we can start by putting somebody representing the 
taxpayer in one of these hearings, and just having them there will 
change ALJ behavior, somebody else who knows all the record. And 
my real worry, Mr. Chairman, as we looked at this, is that the 
record was not thoroughly reviewed oftentimes in many of the 300 
cases that we looked at. And having somebody in the room that 
will force the ALJs to truly look at the whole record will make a 
big difference in the quality of the decisions and also the rules by 
which they make those decisions. 

I also would note that this is supported by the ALJs themselves 
and their union. It has been a long-time-standing recommendation 
of the Social Security Advisory Board, the bipartisan board created 
to advise both the President and Congress of the changes needed 
to the agency’s programs. 

Other simple changes would also go a long way as well: 

The evidentiary record should close at least 1 week before the 
ALJ hearing to give the ALJ the opportunity to judge that informa- 
tion in light of the whole record. Late evidence would simply mean 
rescheduling. It would not mean the evidence would not be consid- 
ered. 

The vocational grids must be eliminated or reformed so that 
someone who is 50 years old is no longer “approaching advanced 
age in the United States.” 

These and other reforms outlined in today’s report I believe are, 
at a minimum, what should be considered by Congress if we are 
to, in fact, continue what our ultimate goal is: to truly help those 
people who have become disabled with their life skills and their in- 
come as they mature. 

Mr. Chairman, again, I thank you for this hearing, and I look 
forward to the testimony of our witnesses. 

Senator Levin. Well, again, thank you. Dr. Coburn, for this thor- 
ough report of the report. 
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We will now call our first panel of witnesses for this morning’s 
hearing: Judge Patricia Jonas, the Appellate Operations Executive 
Director and Deputy Chair of the Appeals Council at the Office of 
Disability Adjudication and Review of the Social Security Adminis- 
tration; and Judge Debra Bice, Chief Administrative Law Judge at 
the Office of Disability Adjudication and Review of the Social Secu- 
rity Administration. We appreciate both of you being with us this 
morning. We look forward to your testimony. 

Pursuant to our rules, all witnesses who testify before the Sub- 
committee are required to be sworn, and at this time I would ask 
you both to please stand and raise your right hand. 

Do you swear that the testimony that you will give before us 
today will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Judge Jonas. I do. 

Judge Bice. I do. 

Senator Levin. We will be using a timing system today. One 
minute before a red light comes on, you will see the lights change 
from green to yellow. That will give you an opportunity to conclude 
your remarks. Your written testimony will be printed in the record 
in its entirety. Please limit your oral testimony to no more than 7 
minutes. 

Judge Jonas, we are going to have you go first, followed by Judge 
Bice, and then after we have heard your testimony, we will turn 
to questions. So please proceed. Judge Jonas. 

TESTIMONY OF JUDGE PATRICIA A. JONAS, i EXECUTIVE DI- 
RECTOR, OFFICE OF APPELLATE OPERATIONS, DEPUTY 

CHAIR, APPEALS COUNCIL, OFFICE OF DISABILITY ADJU- 
DICATION AND REVIEW, SOCIAL SECURITY ADMINISTRA- 
TION, FALLS CHURCH, VIRGINIA 

Judge Jonas. Chairman Levin, Ranking Member Coburn, and 
Members of the Subcommittee, thank you for the opportunity to ap- 
pear before you today. My name is Judge Patricia Jonas. I am the 
Executive Director of the Office of Appellate Operations and the 
Deputy Chair of the Appeals Council for the Office of Disability Ad- 
judication and Review (ODAR). Since 1940, the Appeals Council 
(AC) has helped oversee the hearings process by reviewing hearing 
procedures and decisions. I oversee approximately 75 administra- 
tive appeals judges who review a portion of our administrative law 
judges’ (ADJs) allowances and denials. 

Prior to Commissioner Astrue’s arrival, we had performed very 
little quality review at ODAR. This was due to several years of liti- 
gation and congressional reaction to the Bellmon Review in the 
1980s and budget shortfalls. As a result of that litigation and con- 
gressional reaction, our policy guidance and feedback to our ALJs 
was very limited. In fact, for many years, a remand order was the 
primary feedback from the Appeals Council to ALJs. While this 
method of feedback and guidance to ALJs is still an appropriate 
mechanism to address individual cases, it has limitations. For ex- 
ample, the number of remands to any ALJ is relatively small, and 
it was generally limited to unfavorable decisions. Today, however. 


^The prepared statement of Judge Jonas appears in the Appendix on page 55. 



11 


we are better leveraging the Appeals Council’s unique position, our 
General Counsel’s Office, and the Federal courts to provide better 
feedback. The key, as Commissioner Astrue advocated, was to insti- 
tute a more balanced quality review into the hearings process. 

First, we developed serious data collection and management in- 
formation for ODAR, and we also developed an electronic policy 
compliance system for the Appeals Council. These new tools per- 
mitted the Council to capture a significant amount of structured 
data about the application of agency policy in hearing decisions. 

In 2010, our Office of Quality Performance instituted an inde- 
pendent national review of hearings decisions to ensure a con- 
sistent and comparative review for all three adjudicative levels of 
our disability process. In 2009, Commissioner Astrue reestablished 
the quality review function in the Appeals Council, known as the 
Division of Quality, that reintroduced a sample review of favorable 
hearing decisions. It took nearly a year to fully implement this of- 
fice because we had to hire, train, and obtain office space for about 
50 staff to review hearing decisions to identify quality issues. 

In September 2010, the Division of Quality began reviewing fa- 
vorable decisions. These new quality initiatives have improved our 
feedback and policy guidance. The data we have collected identify 
the most error-prone provisions of the law and regulations and help 
us better train our ALJs, which include annual judicial training 
and mandatory quarterly training for all ALJs. We also recently 
implemented a new process that expands the opportunity for ALJs 
to provide feedback to the Appeals Council on its remands. Im- 
proved communication increases consistency. 

We also provide feedback on decisional quality, giving adjudica- 
tors real-time access to their remand data. We provide specific 
training that focuses on the most error-prone issues. In addition, 
we provide individualized training as needed. In 2011, the Grad- 
uate School USA recognized our government-leading training 
model with the prestigious W. Edwards Deming Training Award. 

These efforts are testing some longstanding traditions within 
ODAR. We are moving from training based primarily on anecdotal 
information to using data to identify issues. We develop training to 
refresh ALJs on policy and offer skill-based training to improve the 
adjudicators’ efficiency and accuracy. 

At the same time, we share this information so that the ALJs 
can more readily use it. Increased feedback and communication is 
improving our hearings process. Of course, opportunities for contin- 
ued improvement remain. 

I understand the Subcommittee is releasing the report on 300 
disability cases. We recognize that the sample of cases selected for 
the report will limit the ability to generalize conclusions from the 
study, but that said, we believe that the report highlights the same 
concerns we have already identified, and we hope to work with you 
on further improvements to this vitally important program. 

While my office has not yet reviewed the 300 disability cases pro- 
vided the Subcommittee, the agency’s Office of Medical and Voca- 
tional Expertise did a basic review. I understand that they found 
a number of policy issues that are consistent with what we saw 
when the Division of Quality conducted a national random sample 
review of favorable hearing decisions in EY 2011. Two areas of con- 
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cern were the evaluation of medical opinions and the assessment 
of residual functional capacity. Based on data from this review, we 
provided mandatory training to all ALJs on RFC and evaluation of 
medical source opinions. 

Just as with the cases we see at the Appeals Council, the major- 
ity of the ALJs in the cases that the Subcommittee requested ap- 
pear to have complied with our policies. However, there are exam- 
ples in which ALJs were not policy compliant in evaluating the ap- 
propriate weight given to a medical source’s opinion and in assess- 
ing the claimant’s residual functional capacity. There were also 
several case examples from one ALJ in which the written decision 
appeared inaccurate and contained boilerplate information that 
was not relevant to the individual claimant. The Division of Qual- 
ity had identified the same issue in the random sample review, and 
as a result, the Chief ALJ instructed the ALJ to discontinue this 
practice. This example shows that our improvements are producing 
positive results, and we are committed to continuing our progress 
in this area. 

Finally, to guide our ongoing quality improvement efforts, we 
have partnered with the Administrative Conference of the United 
States (ACUS). Later this year, ACUS will issue recommendations 
on several areas of our hearings process, including the scope and 
manner of Appeals Council review, the duty of candor and the sub- 
mission of all evidence, and the effect of the treating physician rule 
on the role of the courts in reviewing our disability decisions. We 
look forward to ACUS’ findings to help us further improve the 
quality of our hearings and appeals process. 

Thank you, and I am happy to answer any questions you may 
have. 

Senator Levin. Thank you so much. Judge Jonas. Judge Bice. 

TESTIMONY OF JUDGE DEBRA BICE,i CHIEF ADMINISTRATIVE 

LAW JUDGE, OFFICE OF DISABILITY ADJUDICATION AND 

REVIEW, SOCIAL SECURITY ADMINISTRATION, FALLS 

CHURCH, VIRGINIA 

Judge Bice. Chairman Levin, Ranking Member Coburn, and 
Members of the Subcommittee, thank you for the opportunity to ap- 
pear before you today. My name is Judge Debra Bice, and I serve 
as the Chief Administrative Law Judge in the Office of Disability 
Adjudication and Review. I am responsible for overseeing approxi- 
mately 1,500 administrative law judges. We strive to make the cor- 
rect decision as early in the disability process as possible so that 
a person who is eligible for disability benefits receives them in a 
timely manner. 

Our administrative review process generally consists of four lev- 
els: initial determination, reconsideration determination, hearing, 
and appeal. 

The provisions in the Social Security Act and regulations have 
been incorporated into a standardized five-step process for making 
disability decisions called the “Sequential Evaluation Process.” A 
disability adjudicator must use this process to arrive at fair, legally 
sufficient, and legally defensible decisions. 


^The prepared statement of Judge Bice appears in the Appendix on page 65. 
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Since the Social Security Board established the hearings and ap- 
peals process in 1940, we have sought to balance the need for accu- 
racy and fairness to the claimant with the need to handle a large 
volume of claims in an expeditious manner. 

ALJs decide cases de novo, meaning that they must review cases 
with fresh eyes and are not bound by the determinations made at 
the prior levels of the disability process. This is an important prin- 
ciple because a case at the hearings level is often very different 
from what it was at the initial or reconsideration levels. There may 
be new evidence for the judge to consider as well as the testimony 
of the claimant, medical and vocational experts, and other wit- 
nesses at the hearing. 

In addition, any change in the claimant’s vocational profile, such 
as age, education, or work experience, must be considered. Thus, 
an ALJ’s decision to allow a claim on appeal does not necessarily 
mean that the earlier determination was incorrect. 

At one time there was a common belief within the agency that 
an ALJ’s qualified decisional independence meant that ALJs were 
independent and not accountable for their conduct and their work. 
Under Commissioner Astrue’s leadership, we have held ALJs ac- 
countable where the law permits. Fortunately, most ALJs welcome 
feedback and want to follow policy. The vast majority of issues are 
resolved informally by hearing office management. When they are 
not, management has the authority to order an ALJ to take a cer- 
tain action or explain his or her actions. ALJs rarely fail to comply 
with these orders. In those rare cases where the ALJ does not com- 
ply, we may order counseling or issue a reprimand. However, the 
law forbids us from taking stronger measures, such as removal or 
suspension, unless the Merit Systems Protection Board finds that 
good cause exists. 

In egregious cases, we have been able to remove ALJs, but only 
after completing the lengthy MSPB disciplinary process, which can 
take several years and can consume over $1 million of taxpayer re- 
sources. Unlike other civil servants, the ALJs we seek to remove 
receive their full salary and benefits until the full MSPB sustains 
the removal. ALJs do not repay that money even if the MSPB ulti- 
mately sustains the disciplinary action. During this period, we 
place ALJs on administrative leave to protect the public, and they 
do not hear or decide cases. 

Thank you, and I will do my best to answer any questions you 
may have. 

Senator Levin. Thank you very much. Judge Bice. 

Let us have a 10-minute first round, and we can go back and 
forth. 

You have exhibits there in front of you, I believe. If you would 
look at Exhibit 22, ^ this is a 2001 report from the Division of Qual- 
ity, and last year the Social Security Administration set up a new 
quality review process to examine actions taken by the ALJs in dis- 
ability cases. If you look at page 2 of that report, it indicates — I 
misspoke. Exhibit 22 is a 2011 report from the Division of Quality. 
Page 2 indicates that the quality review looked at 3,692 cases that 


^See Exhibit 22, which appears in the Appendix on page 889. 
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were effectuated, 2,880 remanded, 665 — I am sorry. Let me repeat 
this. 

It looked at 3,692 cases; 2,880 were effectuated, 665 remanded, 
decisions issued on 147. First, Judge Jonas, can you tell us what 
each of these categories are and what these actions mean? 

Judge Jonas. Thank you. Senator, for the question. I am going 
to begin with own motion review for a moment because I think it 
can be confusing. It is a technical term from the Social Security 
regulations, 404.969. And as you mentioned at the beginning, a 
percentage of own motion is not necessarily an indication of error 
in the outcome of the decision. I think that it can be misconstrued 
at times. It is more a measure of whether the ALJ followed the 
agency policy in arriving at the decision. So perhaps it is simpler 
to think of it as saying that the decision may be premature, that 
there was some further policy that the ALJ needed to comply with. 

The regulation 404.969 requires a random sample selection of 
cases. The number of cases, the 3,692, were the number of cases 
that were selected from that random sample that the Division of 
Quality considered during the fiscal year. Effectuation means that 
in the consideration of that case they believed that the ALJ had 
complied with the policy. They did not take review of the case and 
let it go forward for payment. So out of that, 78 percent of those 
were felt that they could go forward with payment. 

For the remands, the 665 means the cases in which they took 
own-motion review and decided that the case needed to be returned 
for a hearing or for some further action. In some cases, the Division 
of Quality issued a decision on their own, and that decision cat- 
egory, 147, reflects that. That might be a situation in which the de- 
cision itself was correct, but the onset date was in error. And so 
the Division of Quality has the authority to issue a decision. 

For those cases in which an attorney-advisor issued a decision, 
where the case needed a hearing, it had to be remanded. So 22 per- 
cent reflects the combination of those cases that were remanded 
and those cases in which the Appeals Council Division of Quality 
issued their own decision. 

Senator Levin. Could that decision be to affirm, or was that a 
decision which would reverse? 

Judge Jonas. If they had the information in the record where 
they could have affirmed, they did. Some of the decisions were de- 
nial decisions, some were later onsets, some were to correct the de- 
cision itself. If a decision had something inaccurate that would 
have prevented a continuing disability review at a later time, the 
Division of Quality issued a corrective decision. 

Senator Levin. So is it fair to say that about 20 to 22 percent 
of the reviewed files contained errors or an inadequate basis for the 
decision? 

Judge Jonas. That is correct. 

Senator Levin. Were you surprised by that figure, 22 percent? 

Judge Jonas. Senator Levin, this last year we reviewed over 
150,000 denial decisions. The main workload of the Appeals Coun- 
cil before this Division of Quality was instituted was the review of 
denial decisions, and we had seen — I am not going to describe it 
again as an “error rate” — sort of the equivalent in a denial. It is 
a decision to grant review of a case when the claimant is denied 
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and requests review by the Appeals Council, and that runs at 
about 20 percent this last year. So it is equivalent. 

Senator Levin. Were you surprised by the large number, or does 
that not strike you as a large number? A large percent? 

Judge Jonas. A large percentage, it is very concerning. 

Senator Levin. On the gridding matter, you have talked about 
gridding and Dr. Coburn talked about gridding. These are grids de- 
veloped by the SSA for different levels of work, with columns for 
certain characteristics of the person seeking benefits, such as age, 
education, work experience. Are these grids guidance for the deci- 
sion makers? Or are they directions? Are they binding? 

Judge Jonas. The application of the medical-vocational guide- 
lines depends on what the claimants’ impairments are. If they have 
exertional limitations only, then those medical-vocational guide- 
lines will direct a result. If there is a combination of impairments, 
both exertional and non-exertional, then those medical-vocational 
guidelines are, in fact, that. They are a guideline, not a direction. 

Senator Levin. Do you think the ALJs know that? 

Judge Jonas. Yes. 

Senator Levin. They know which are binding and which are 
guidelines that are not binding? 

Judge Jonas. Yes, sir. 

Senator Levin. You think that has been clear with the ALJs. OK. 
I notice that there is a reduction in the allowances in each of the 
four levels from 2010 and its previous years and 2011. If you look, 
for instance, at the initial allowance rate, in the 5 years that this 
chart provides or looks at, it went up from 35-percent allowances 
at the lowest level to 37 percent in 2009 and then down to 33 per- 
cent in 2011, which was the lowest percent allowed of the 5 years. 
On reconsideration, the allowance rate was 13 percent, then 14 
percent, then 13 percent. And then in 2001, it went down to 12 per- 
cent, which may not seem like a lot, but 1 percent when you are 
talking about 12 or 13 percent is a significant change. 

On hearings, the hearing allowance rate went from 61 percent, 
which was steady — this is the ALJ level — for the 4 years before 
2011, and then in fiscal year 2011 dropped to 56 percent. 

The allowance rate at the Appeals Council was steady at 2 per- 
cent, but even at the Federal court level, it went from 5 percent 
to 4 percent to 3 percent. So it would look as though there are 
fewer disability findings for the applicant in 2011 as a percentage 
than it was in the previous 4 years. Is that significant? And if so, 
why? 

Judge Jonas. Senator, I think that there are a variety of factors 
that go into the outcomes into these percentages. I am certainly not 
an expert on the case workload at the initial or the reconsideration 
levels to give you a clearer understanding of why there has been 
a reduction. I think there are some issues with regard to the demo- 
graphics, the type of claims coming forward. 

In looking at the significant reduction in terms of the ALJ level, 
I think that, again, we are seeing cases that have different demo- 
graphics, perhaps younger individuals. Judge Bice, maybe you 

Senator Levin. I mean, does it show, for instance, that there is 
greater care being taken? Is that a reflection, or is it premature to 
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say that? Judge Bice, just perhaps we would get your comment, 
and then I will call on Dr. Coburn. 

Judge Bice. And, again, I am not an expert on that, but I think 
what Judge Jonas was mentioning is the change in demographics, 
and I know when I was hearing cases, I was seeing a lot more 
younger people applying, or maybe people who had been working 
and had lost jobs and were also applying. But I also think and I 
am very hopeful that it is a result of some of the increased efforts 
we have made on training our judges on our correct policy. As 
Judge Jonas mentioned, we have started a quarterly training for 
all of our adjudicators, and we have been hitting some of these 
most error-prone areas that were identified in her reviews. 

Senator Levin. Thank you. 

Judge Jonas. Senator Levin, I might supplement this as well. 
We have had a significant turnover in staff that support the ad- 
ministrative law judges over the last 5 years, and we have had the 
opportunity to have significant amounts of training for support 
staff as well as for the administrative law judges. I am cautious 
about saying that the reduction is the result just of increased qual- 
ity. But I agree with Judge Bice; I think it is a significant part of 
this decision. 

Senator Levin. Thank you. Dr. Coburn. 

Senator Coburn. Thank you. Judge Bice, I just want your opin- 
ion on this. Are the rules for determining disability clear enough 
so that two trained, knowledgeable professionals could look at the 
same case and come up with the same decision? In other words, 
how subjective is this? If I went before and had a disability that 
was borderline and you had two ALJs looking at it, they all looked 
at exactly the same information, are they going to come to the 
same result? 

Judge Bice. No, and one of the factors is the qualified decisional 
independence of the judges. We do not tell the judge how to decide 
a specific case or put agency pressure on that. But we all follow the 
same law, regs, and agency policy. And we have invested a lot of 
time and effort into training our judges so that they all have that 
same understanding of the law. And I believe in most cases the 
vast majority of our judges do reach the right conclusion. They are 
very dedicated public servants. They want to apply the law cor- 
rectly. They follow agency policy. At the hearing level, you can 
have a lot of conflicting medical evidence, and there really is sub- 
stantial evidence to support different conflicting results. 

And so that is the job of the judge. I always tell our judges, “Do 
not abdicate your role as a judge. Really develop it. Ask those dif- 
ficult questions, make those difficult decisions.” But they need to 
assess the credibility of the claimant. This is the first time that 
anyone is seeing the claimant and talking to the claimant about 
the claimant’s testimony about their subjective symptoms, about 
their activities of daily living. Sometimes we get new information. 
So that can make a difference. 

Senator Coburn. So tell me why — what was the reasoning that 
the Social Security Administration has discontinued the Minnesota 
Multiphasic Personality Test for use by the ALJs since it is — as a 
trained medical professional, I know how to use that test, and so 
do ALJs. Why have they been excluded from using that test? 
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Judge Bice. Senator Coburn, I would like to get back to you on 
the record for that. That is really an area for disability policy peo- 
ple. As judges, we administer the policy that is created, and, while 
you are a doctor, I am not. 

Senator Coburn. Well, does it make sense to limit the ability of 
ALJs? Given that part of their problem is independence or part of 
their advantage is truly independence, why would we limit their 
ability to use a very well proven, half-century-old psychological 
technique to look at — why would we take that tool away from 
ALJs? Can you give me any explanation of why you would think 
that should not be in the armamentarium of an ALJ in assessing 
a case? 

Judge Bice. I am going to defer to our disability policy people 
and ask to get back to you on the record for that.^ 

Senator Coburn. All right. Would you make sure that comes to 
me? 

Judge Bice. I will make sure it does. 

Senator Coburn. Thank you. 

Judge Bice. Thank you. 

Senator Coburn. We have concluded pretty much what the So- 
cial Security Administration has in terms of cases that do not meet 
the requirements for quality. What are the three biggest problems. 
Judge Bice, that you see that account for that lack of almost a 
quarter of the cases do not fit to the parameters of quality in the 
decisions? 

Judge Bice. Thank you for the question. I think it is important 
to recognize your cases came from 2006 to 2009. We have really in- 
vested a lot in training since then. I think the first one is the qual- 
ity review that Judge Jonas spoke about. 

Senator Coburn. We did have cases in 2010. 

Judge Bice. Oh, OK. I am sorry, so 2010. But as Judge Jonas 
said, it was in 2010 that we were really starting that quality re- 
view. I know as a judge I received very little feedback initially. I 
could get remands that would tell me if I did something wrong, but 
that was usually on a denial. I was not receiving ongoing feedback 
on the favorables. Now, with the Division of Quality, we are pro- 
viding that information to our judges, and we are actually pro- 
viding it to them now in real time. We created an electronic tool 
where they can go in daily and see what the Appeals Council has 
seen on their cases. And we are also providing information. We are 
working on developing a training tool for them so that when they 
see that they have made an error, according to the Appeals Coun- 
cil — either a remand or a decision by the Appeals Council — they 
can click on a link and get a summary of what the policy is and 
examples of how they should apply that policy in real life. 

So these are the things we are trying to give back to the judges — 
that feedback on an ongoing basis. And we really believe most of 
our judges will self-correct if they get that information. 

Senator Coburn. Do you all know by judge error rate in terms 
of compliance with the rules? 

Judge Bice. I am going to defer to Judge Jonas. 


^See Exhibit No. 23 which appears in the Appendix on page 900. 
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Judge Jonas. Senator, as I mentioned earlier, in our denial re- 
views — over 100,000 each year — we have information about the 
mistakes or the errors or the concerns — the policy issues — and cer- 
tainly we make that available. And the point I think Judge Bice 
was making about individual accountability is sort of a national ap- 
proach that we have been using for training that I summarized in 
my testimony about using data that it is not anecdotal anymore. 
So an ALJ knows that these are the issues that they are having. 

So we have a national approach to provide the information so 
that it is consistent to the ALJs and to the senior attorneys so that 
they are informed. And at the local level, they have got the tool 
that Judge Bice was discussing. 

But these are complicated — I think you addressed this during 
your opening, that these are complicated rules. People work very 
hard. We think that most people who come to work want to do a 
good job, whether you are at the DBS or at the ALJ level. So we 
have a lot of information. They have a record to review. We want 
to give them tools that they can use to assist them and do this, not 
just to make them more effective but also efficient in doing what 
they are doing. 

So one of the tools that we have been developing — I discussed it 
in my testimony — at the Appeals Council level, developing a policy- 
compliant tool for analyzing cases. We are developing a policy-com- 
pliant tool for the judges to use at the hearings level. 

Judge Bice. In fact, it is an electronic bench book, and actually 
we have been training on it in this last month, and this is going 
to be a policy-compliant electronic tool to help the judge in the ad- 
judication of their claim. For instance, one example would be when 
the judge gets to the step on the listing. In this electronic tool, it 
will actually bring up the most current section of that listing and 
the specific areas that must be met in the record, and then we go 
through that, and it helps the judge make sure that they are mak- 
ing a correct decision at that level. 

Senator Coburn. You discussed the difficulty and the time con- 
straints and the Merit Review Board of taking and terminating a 
judge who is noncompliant. I think your figure was $1 million, was 
what the cost was. Three cases wrongly decided is $1 million, on 
average. And when you have an ALJ that is an outlier — and let me 
State, the vast majority are wonderful public servants. There is no 
complaint there. But the fact is what we have discovered, like in 
Oklahoma City, one judge had a significant problem with quality. 
And no wonder. He was doing 1,500 cases a year. 

So I go back to this. Is somebody in the Social Security Adminis- 
tration tracking judge by judge based on quality so you know who 
is the problem and who is not? Where is the management to say 
here is a judge that has a 40-percent error rate in terms of the 
quality, not whether they decided the case right or wrong, but in 
terms of meeting the standards that you expect an ALJ to do, 
where is the management system to hold them accountable? That 
is what I am asking. 

Judge Bice. In a broad area, we take the results of the reviews 
done at the Division of Quality. And I believe they are valid at the 
regional level, correct? They do not go down to the judge level. So 
we do not have any valid data at that judge level, but just like in 
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your report, we found what those common errors are, and we are 
addressing those with all of our judges, because if those are com- 
mon errors, we are going to hit all of our judges and make sure 
that they are trained on that and that they are given the tools. 
This quarterly training we do is a cooperative effort. It is from the 
Appeals Council. 

Senator Coburn. I understand that, and I am not trying to be 
confrontive. But my point is, let us say you do all that, and in our 
region out of Dallas, we still have five judges that do not comply 
with your quality standards, do not follow the training. Who is 
watching that? And where is the control for that on a per judge 
basis? 

Judge Bice. Let me give you the example of what we do when 
we find judges that are not compliant with policy, and it might 
come various ways. 

Senator Coburn. And this is a rarity. 

Judge Bice. I know. 

Senator Coburn. I am not trying to generalize that this is across 
the board. 

Judge Bice. But we share your concern, and so we start with 
training. That is our building block. We go to the judge. We make 
sure that that judge has been trained on the policy. If they need 
remedial training, we will give them that. And this, again, is the 
broad approach that we take to this. And then we will monitor to 
make sure that that judge is now complying with the policy that 
we have trained them on. 

If we find that that judge continues to be noncompliant, we can 
issue a directive to the judge saying, “You have been trained on the 
policy. The expectation is that you will follow that, and if you do 
not, we can take disciplinary action.” Most of the judges going 
down this path, correct. But if they would not, after we had issued 
a directive to follow the policy, then we could start down a discipli- 
nary track. 

Senator Coburn. So you are keeping track. 

Judge Bice. As we become aware of it. I am not keeping track 
individually because I do not have valid data. But if I from other 
sources become aware of problems 

Senator Coburn. I guess then that is my question. Why would 
that not be part of the management system of the ALJs and the 
Social Security Administration to not track the four or five or ten 
outliers out of 1,500 to know when you have a problem and correct 
it rather than to anecdotally discover it. 

Judge Bice. And, again, I think because we do not have valid 
data at the judge level, so 

Senator Coburn. OK, but what I am asking is why haven’t you 
developed valid data at the judge level? 

Judge Jonas. Senator, certainly you have talked about that 
phrase “outliers.” So an outlier could be in terms of the outcome 
of the decision is one issue. 

Senator Coburn. Well, I was very specific. I am saying they do 
not meet the quality parameters under which you all say are the 
guidelines for which they should make a decision. I am not talking 
about the results of the decisions. I am talking about the quality 
of the work product as inside your guidelines. 



20 


Judge Jonas. I am going to refer back to the testimony that I 
gave at the beginning just as a predicate for my answer, and it is 
the notion about litigation and concerns about the Bellmon Review. 
I mentioned that our review at the Division of Quality is a random 
sample. That regulation and the comments that came to it from 
1998 reflect part of that history of litigation with regard to what 
was then described as targeting ALJs about outcomes. 

The random sample does give us some indications where there 
is an issue. As an example, in our Division of Quality, if we are 
seeing cases even just coming in on the random sample repeated 
from a judge who is not following that policy — say four out of the 
four cases they reviewed they took own motion — then it allows us 
to go back and do a focused review as to what might be happening. 
We do not want to draw assumptions just on the basis of a handful 
of cases. We want to know a little bit more. What Judge Bice was 
alluding to earlier is we want to make sure that there is not some- 
thing about the circumstance that the judge is working in that 
might be directing something, and it might be the type of cases he 
received or something in the hearing office that might be impacting 
that. So it requires us to look a little bit more deeply. 

Senator Coburn. So I understand this, because I am going to be 
on this for the next 4 years, you are saying, given previous case 
law and the Bellmon Review, that you are prohibited from actively 
managing quality parameters of ALJs. Is that what your testimony 
is? 

Judge Jonas. My testimony is that in our understanding of and 
your concern about respecting the administrative law judge quali- 
fied decisional independence, we are cautious about how we use in- 
formation and how we follow those regulations. I do not think it 
precludes us from looking at individual ALJs. The Commissioner 
has a responsibility for oversight of the program and can look at 
any decision at any time. But we want to be cautious about that 
and careful. We want to be sure that we are doing this in a way 
that will facilitate improvement of the program. So when we look 
at an individual, if there is something about that case or something 
about the way a case has been adjudicated, we will look more care- 
fully before we draw a conclusion. I think that requires us to man- 
age very carefully at the administrative law judge level. 

Senator Coburn. But your testimony still is you do not have the 
capability to find the outliers through your management system. 
For example, in Oklahoma City, one of the administrative law 
judges that we interviewed and that we looked at their cases, the 
one that did over 5,100 cases in 3 years, you do not have a manage- 
ment system to say that is going on, nor a flag that says somebody 
is handling four times as many cases as everybody else is handling, 
and we have no management system with which to deal with that. 

Judge Bice. I think we have a system. We get information from 
the reviews that are done, because if the Appeals Council does see 
something in the review, they are letting me know, and then we 
are taking further looks at that. We also get it from maybe bias 
complaints and all that. But it would take a lot more resources 
than we have right now to review. We have several hundred cases 
for every ALJ to get a valid sample. So I do not have the resources, 
and I do not think Judge Jonas has the resources, but we are look- 
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ing — we are very concerned. I am very concerned about judges that 
pay a high number of cases, judges that pay a low number of cases, 
judges that produce a whole lot of decisions, judges that produce 
very little decisions. And we are looking at a number of factors, 
other factors in addition to just those, to try and identify judges or 
offices where we need to take a closer look. And when we have that 
data that says we should take a closer look, then we can perhaps 
do a focused review. 

Senator Coburn. Well, I am way over my time, and I want to 
defer to my Ranking Member. I would just ask that you all submit 
to this Committee what your management system is to capture, not 
after the fact but to anticipate outliers in the future, because the 
importance of that is creating the expectation on the ALJs that 
they will operate within the bounds that they are asked to operate 
within. And if there is no expectation, then there will not be any 
change in performance. And so all I am asking is what is the sys- 
tem and send it to me so we can look at it and analyze the manage- 
ment system for that. 

I understand the independence issue, but it does not change the 
fact that if the expectation is I am free to do whatever I want in 
the poorest quality that I want, like we saw on these 5,100 cases, 
I would love to see somebody review those 5,100 cases just to see 
what was the quality, because the samples that we got show a tre- 
mendous high number of problems — not in terms of outcomes nec- 
essarily but in terms of following your own guidelines on how those 
cases are to be decided. 

Thank you. 

Senator Levin. Thank you. Senator Coburn. 

Our Ranking Member, Senator Collins. 

OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. Thank you, Mr. Chairman. 

First, let me commend you and Senator Coburn for undertaking 
this investigation. I believe that there are very serious fairness and 
fiscal issues that are at stake. The fairness issues are obviously 
that we want to make sure that individuals who are unable to 
work and meet the high standard of being unable to perform any 
substantial gainful activity in the economy receive their benefits 
and do so promptly. At the same time, we want to make sure that 
those who do not qualify are not receiving benefits, and this is par- 
ticularly important because of the fiscal issue. 

As Dr. Coburn has reminded us, the trustees of the Social Secu- 
rity system project that the disability insurance component of the 
trust fund will be exhausted in the year 2016. That is truly alarm- 
ing and calls upon us to make sure that those who do not meet the 
standards are not receiving benefits as well as making sure that 
those who do meet the standards receive their benefits. 

Mr. Chairman, I suspect that you remember back in 1983 and 
1984 that Senator Cohen and you did an in-depth investigation on 
the Social Security Disability Program. I was a staffer on that in- 
vestigation, and ironically, what we were looking at back then was 
the fact that people who clearly lacked the ability to work were 
being denied benefits unfairly. So it happens on both sides, and 
that is why we have to be careful as we proceed here not only to 
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preserve the independence of ALJs but to recognize that they are 
an important check on a system that back in 1983 and 1984 pro- 
duced outcomes that were just inexplicable. I remember one infa- 
mous case was an individual who literally was in an iron lung and 
was found to have work capacity. And so it does go both ways. 

But that brings me to follow up on Dr. Coburn’s question on 
outliers. Now, if the Wall Street Journal in its article last year was 
able to identify this ALJ in West Virginia who approved 100 per- 
cent of some 729 cases and then also indicated that there were 27 
judges that awarded benefits 95 percent of the time, it seems to me 
that, if the paper can come up with a system. Social Security ought 
to be able to come up with a system that identifies outliers. And, 
again, I want to emphasize there can be outliers on both sides. 
There can be an ALJ who, for reasons that do not follow the stand- 
ards, is turning down everybody as well as someone who is approv- 
ing everyone. 

But my question is very similar to Dr. Coburn’s. Doesn’t Social 
Security have a system to identify outliers and then take a look at 
their cases and see if more training is needed, if there is a dis- 
regard for standards, if there perhaps is an alcohol or drug abuse 
problem? There could be numerous reasons for it. Is there no sys- 
tem now in place that automatically flags the true outliers? Judge 
Jonas or Judge Bice, I am not sure which of you I should be direct- 
ing this to. 

Judge Bice. I will start, and then I will defer to Judge Jonas. We 
do have a system where we can track the judges that are paying 
a lot of cases or denying a lot of cases, producing a lot or producing 
very little. We have good statistical data on that. 

Senator Collins. But that is the number of cases. 

Judge Bice. Right. 

Senator Collins. That is a different issue. 

Judge Bice. The quality is much more difficult to track, and I 
will defer to Judge Jonas on that. But I want to mention one thing 
in terms of expectations for our judges. This year I issued a memo 
to our judges. We are not silent on what we expect our judges to 
be doing in terms of quality. I issued a memo to all of our adjudica- 
tors, administrative law judges and senior attorneys, as to what 
they need to be doing, and it is many of the things that you found 
in your report. We talked about that their decisions have to have 
a very specific residual functional capacity, that they have to evalu- 
ate all medical source statements, that they have to apply the law 
and policy correctly. So we have gone through that, and we are 
very, very clear in our message to our judges that we do expect 
them to follow the policy, and we are giving them that information 
when they are not. 

But I will defer to Judge Jonas on the difficulties of tracking 
quality. 

Judge Jonas. I will comment briefly before we go to the quality. 
You noted that newspapers and others are able to look at data. So 
the agency has been very transparent with the administrative law 
judge data for a number of years, both in terms of the number of 
cases issued and the outcomes. And I think that is an important 
factor about making sure that the agency is transparent in what 
it does. 
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It is harder to evaluate whether the outcome was correct or not, 
and that is where we do not have statistically valid data at the 
local office level. In FY 2011, we did about 3,600 reviews under the 
random sample selection criteria that is described in the regula- 
tion. This year, we are doing close to 7,000 of those. But it still 
gives us data that is only statistically valid at the regional level 
and at the national level. But when we do those reviews, it raises 
issues about individuals, so that does give us a chance to look more 
deeply and, again, probe more deeply as to what might be hap- 
pening. In fact 

Senator Collins. But then what happens? Say that an indi- 
vidual ALJ as a result of that review appears not to be following 
the law and regulations. 

Judge Jonas. This gives us an opportunity to do a focused qual- 
ity review, but it is a post-effectuation review. It is not in line. I 
did not make clear earlier the difference between the types of re- 
views. Our Division of Quality is doing this random sample review 
in a pre-effectuation level. So the own-motion review means that if 
we take review, it is precluding effectuation of the benefits until we 
decide whether that case either has to go back or can be effec- 
tuated. 

But in a post-effectuation review, our of Office of Quality Per- 
formance as well as the Division of Quality can do a post-effec- 
tuation focused review, a probe to see what might be happening. 

Senator Collins. But do they? 

Judge Jonas. And we do that. And when we get the results of 
one of those reviews, the Division of Quality reports that to Judge 
Bice, to me, and to the executives in ODAR for whatever edu- 
cational or other sort of executive decisions we need to make about 
that data. 

Senator Collins. Well, let me give you an example of a system 
that I think offers a model for you. In Maine, several years ago 
there was a program that identified outliers among physicians who 
were performing too many caesarean sections, and what hap- 
pened — 

Senator Coburn. You are getting real personal here. 

Senator Collins. Sorry about that. [Laughter.] 

And it was an extremely effective program because statistical 
analysis was used to identify the outliers, and then that physician 
was counseled by other physicians who did ob/gyn work. And it was 
astonishing to see within the next 2 years the physician who was 
the outlier’s numbers dropped dramatically. 

Similarly, I am told that Medicare has an extensive integrity pro- 
gram to review the decisions of providers. It just seems to me you 
could do more without compromising the professionalism, the inde- 
pendence, the integrity of your program if you looked at models 
that Medicare is using and that the medical profession is using. 
And, again, I want to emphasize I think this goes both ways. We 
do not want people who are just automatically turning down every- 
one or doing only cursory reviews, as well as those who are auto- 
matically approving everyone. 

But what troubles me is your system, as you have described it, 
does not seem rigorous enough to me to identify outliers, which I 
think you could do easily statistically, and then have some sort of 
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panel of ALJs review the cases. Because who knows? Mayhe there 
were a batch of cases where every single one of them did deserve 
to be approved or every single one did deserve — so, but have some- 
one take a look at the quality of the cases and whether the law, 
the regulations, the best practices are being implemented. That is 
what I think you need. 

Judge Jonas. Senator, let me add something to what I said be- 
fore as well. In my testimony, I talked about a vigorous data collec- 
tion tool at the Appeals Council when we review cases, and it does 
collect about 170 different types of errors. So we do have quite a 
bit of data about this. 

In my testimony I also discussed that we have been working with 
the Administrative Conference of the United States, asking them 
for recommendations in some areas, and this is actually one of 
those areas in which we have asked them for some recommenda- 
tions in terms of how we might better use the focused reviews for 
identifying outliers and how that information would be appro- 
priately used. We expect those recommendations by the end of the 
year. 

Senator Collins. Well, I am now over my time, but I just hope 
you will make this a priority. There just seems to be a vagueness 
in the system right now, and I think it could be tightened up using 
the medical model I have described without in any way under- 
mining the decisional independence of the ALJs. 

Thank you, Mr. Chairman. 

Senator Levin. I have a few more questions, and then we will 
call on other Senators to see if they have additional questions. 

My understanding of the Bellmon Review was that the court said 
you could not look at outcomes and act against judges based on an 
outcome survey. What you are telling us today is that you do a ran- 
dom survey not of outcomes but of errors, in effect, error rates, and 
where that random survey shows that there is a particular judge 
that has a significant — or judges that have significant numbers of 
errors, that then you do a focused review of those judges. Do I have 
that right? 

Judge Jonas. Senator, the random selection is selecting cases as 
they come in. It is not identifying a particular ALJ. 

Senator Levin. OK. But, however it selects them, if that turns 
out that there is an indication that particular ALJs have a large 
number of errors that you then can do a focused review of that 
ALJ. Is that true? 

Judge Jonas. The regulation that I was referring to is the pre- 
effectuation random selection review. Post-effectuation, our focused 
reviews are not just about ALJs. They can be about other partici- 
pants in the hearing process. It might be about something we see 
either through the random sampling reviews or through our denial 
reviews, or it might be about a particular type of medical report we 
see that is coming in. We have done focused reviews on those 
issues. 

Senator Levin. I think what Dr. Coburn was getting at — and I 
am not sure I understand your answers — is that we see error rates, 
that is what we are focused on, not outcomes but error rates, since 
you have a way of determining errors, you have standards, and if 
they are not met, there are errors. How do you get to judges that 
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have large error rates? Put aside outcomes. It does not mean they 
are wrong. Just error rates. How do you get to those judges that 
have large numbers of errors? 

Judge Bice. Do you mean how do we find them? 

Senator Levin. Yes. He used the word “anecdotal.” So far that 
is about what I see as anecdotal. I do not see that there is any kind 
of a management process, which is what I think he was getting at, 
to try to find those ALJs to take initiative or to affirmatively look 
for ALJs that have large numbers of error rates. 

Judge Jonas. So, Senator, let me address it this way. Until we 
reinstituted the quality review of favorable decisions in 2011, our 
focus would have been principally on reviewing those denial deci- 
sions. That is when we would have seen a decision for review as 
to whether or not there was a mistake or an error in terms of 
whether they were following the policy. So in my testimony, I men- 
tioned the feedback from that. So if we identified in those reviews 
that there was some sort of policy problem with them, the feedback 
to the ALJ was typically a remand to that individual. 

When the Commissioner authorized us to reinstitute the Division 
of Quality to look at favorables, that is what gave us the oppor- 
tunity to start looking at the favorables in a systematic way into 
this random sample that you then identify where are those signifi- 
cant problems. And that is at a national level that we are having 
that conversation. 

I think Judge Bice could certainly comment at a local level. 
There has always been a discussion about the quality of decisions. 

Judge Bice. Right, and I think what 

Senator Levin. It is only one at a time. I may be wrong. 

Judge Bice. OK. Yes, and I think it is important that through 
the requests for review, the reviews of denials and remands, we are 
able to identify some ALJs or other adjudicators with issues and 
that we might then look at that in more depth. 

Senator Levin. Let me interrupt because I think maybe I am not 
really understanding what you are saying. I think the question is — 
to me it sounds anecdotal. Is there a way — and I do not want to 
misstate Dr. Coburn’s question because he states them better than 
I can. But the way I understand it, there is no management tool 
that is in place to affirmatively take the initiative to identify ALJs 
with large error rates. Is that accurate? And if so, can that be put 
in place? You cannot, obviously, go through millions of cases or 
hundreds of thousands of cases and look at every single case to de- 
termine whether or not there is an error rate, whatever your hun- 
dreds of thousands number, you cannot do that. I do not think. But 
is there not some way that you can identify ALJs, taking an affirm- 
ative action, taking the initiative to identify the ALJs that have a 
large number of error rates? He asked you, I think, to do that for 
the record. I will put that question that way. It does not exist now, 
obviously, or else you would have said it exists. 

Judge Jonas. Let me summarize this, and perhaps it links back 
to my testimony. The fundamental way in which we improve qual- 
ity and address these issues is to capture data, and so we capture 
structured data with these tools that we developed that were avail- 
able to the Appeals Council beginning in 2008 and 2009. That is 
our foundation for quality, for identifying quality problems. So we 
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build on that structured data. We capture that, analyze that data 
to decide and to look at the various offices, various ALJs. 

We then can do the focused review to probe more deeply on a 
particular issue, particular area, particular type of disability, and 
that is what allows us then to go back and address that by building 
these policy-compliant tools like the electronic bench book that 
would then facilitate the appropriate action by the ALJ. 

Senator Levin. I understand. That does not get to what I am 
asking about, and if there is a way of doing that, I think we would 
like to know, and if not, tell us why not. 

Two other quick questions. One, there seemed to be very signifi- 
cant differences in the regions. Region VIII has a 15-percent error 
rate, according to this chart. Region VI has a 26-percent error rate. 
One in four cases were problematic — in other words, not wrong or 
right but problematic. Can you tell us why there is such a big dif- 
ference between Re^on VIII and Region VI? 

Judge Bice. I noticed the same thing. We have gotten this data. 
It is something I would like to explore, but I have not gone there 
yet, and I do not know if Judge Jonas has done anything at the 
Appeals Council. 

Senator Levin. Would you let us know the answer after you look 
that up. 

Judge Jonas. We will provide that.i 

Senator Levin. Let us know what you find. 

Finally, on the government representative issue, I believe that. 
Judge Bice, you were a government representative, if I understand 
what I heard. 

Judge Bice. Yes. 

Senator Levin. And this was some years ago. Can you give us 
your experience. There was some kind of a pilot project, was there, 
back in — was it as early as the 1980s? 

Judge Bice. Yes, it was. We briefed the Senate Finance Com- 
mittee on much of this information. But during the 1980s — I be- 
lieve it began in 1982 — the agency tried a pilot where there was 
a government representative at the hearing at selected hearing of- 
fices. I participated in the pilot from 1984 to 1987. 

During the course of the pilot, there was a U.S. district court 
case. Sailings, that enjoined the project, and subsequently the 
agency discontinued the project because of the interruption caused 
by the court case and because of fiscal constraints. 

Congress originally supported the project, but as it was devel- 
oping and proceeding, there was a lot of congressional opposition 
to that, and, in fact 

Senator Levin. What is your personal experience? 

Judge Bice. My personal experience? I can tell you a little bit 
about what I did. 

Senator Levin. No. Just what did you find? Did you find it use- 
ful? Not useful? 

Judge Bice. We were present in the hearing, questioned the wit- 
nesses. We reviewed the cases ahead of time. We could request evi- 
dence. Overall, I did not see a significant difference in the case out- 
comes or in the timeliness of the decisions. Again, these are com- 


^See Exhibit No. 23 which appears in the Appendix on page 900. 
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plicated cases with substantial evidence on either side. There were 
a handful of cases where I know I made a difference, but by and 
large, I did not see a significant change in the outcome of the hear- 
ings. 

Senator Levin. OK. Dr. Coburn. 

Senator Coburn. I just want to go back to one of the things 
that — we are concerned about high denials as well as high approv- 
als. But the one thing this study found is the judge that did the 
most cases had the highest approval rate. The one doing 5,100 
cases over 3 years approved almost all of them. And what we are 
hearing today is you have no system to capture that or to manage 
that. And so I look forward to your commitment to return to us 
what your management system is for that. 

One of the things in discussing with the ALJs was the pressure 
to decide cases. One of the factors we heard in talking with them 
is there is pressure to get it decided and to get it decided quickly. 
Do you think ALJs can sometimes feel pressured to move faster 
than they would like? In other words, the pressure is so great that 
the attention to the case becomes sacrificed because of the pressure 
to move the case? One, where is the pressure coming from? From 
the agency or somewhere else? Each judge is expected, I think, to 
decide somewhere between 500 and 700 cases a year. That would 
imply to me, given the depth of the complexity as well as the mass 
of the paper, that they are going to have to move quickly to be able 
to do that. Is 500 to 700 cases a reasonable demand? And are there 
not pressures — are there not results from the pressure to move 
cases quickly, just taking in human nature, that might increase the 
error rate? 

Judge Bice. Thank you. In 2007, Judge Cristaudo, who was the 
Chief Administrative Law Judge at the time, asked judges to do 
500 to 700 decisions a year, but it was very important that he 
asked 500 to 700 legally sufficient decisions a year. That has not 
increased. We have not increased that expectation. It still to this 
day is 500 to 700 cases. 

We have invested a lot in the training of our judges. We provide 
them with lots of tools. They are not working in isolation. The case 
is developed before it comes to them. It might have been reviewed 
by a senior attorney. They have senior attorneys available to them 
to assist with that. 

My personal experience is I have been able to do over 500 cases 
in a year in a legally sufficient manner. And I can say that in 2007 
there were 46 percent of our judges that were within that range. 
There are now 77 percent as of the end of FY 2011. And that was 
without an uptick in the allowance rate. So I do think it is fair and 
reasonable. I think the judges have to work hard at it, but I am 
giving them those tools. And I am very, very careful in my mes- 
saging that I always want judges to do legally sufficient decisions. 
When I talk to judges about moving a case, I always tell them, “If 
it is ready to be decided, you need to decide it.” And I want them 
to decide it and move it along quickly at that point. But if judges 
need the case developed, they should develop the case, again, in an 
efficient manner. They should get the evidence that they need. If 
they need additional medical evidence or a consultative examine- 
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tion, they should do that. They should do a really good hearing 
and 

Senator Coburn. But you all have limited judges on getting the 
evidence they need because you have told them they cannot use the 
Minnesota Multiphasic Personal Test. 

Judge Bice. That is one exam, but they do have the right to re- 
quest the medical evidence if the claimant does not submit it or a 
consultative exam. 

Senator Coburn. I know you are not a doctor. 

Judge Bice. Right. 

Senator Coburn. But you are much better. You are a judge — the 
point being that is key medical evidence that is recognized world- 
wide as a standard with which physicians make judgments all the 
time. And when we limit — you say you take the time to develop the 
case, to mature the case, and then you limit what — the other thing 
is you have limited — they cannot use any social media. So if some- 
body is out riding a horse, roping a calf, but they are making a 
claim for totally disabled and they have got Facebook showing 
them do that, you are telling the judge, “You cannot look at that.” 
I mean, that is part of the rules of Social Security today. 

Is there a limitation on the number of cases that the judge can 
see a year? 

Judge Bice. Yes. Twelve hundred. 

Senator Coburn. So how did our judge in Oklahoma City do 
1,500 and 1,600 a year? 

Judge Bice. Because Commissioner Astrue for the first time lim- 
ited the number of cases that a judge can be assigned last summer, 
and he limited it to 1,200 because of the concern of judges doing 
a high number of cases. And so we have implemented that. We will 
not assign more than 100 cases to a judge in any 1 month so that 
they can work on an even basis. And we do look at the judges that 
have high numbers. We have looked at their allowance rates. Not 
everyone that produced high numbers had a high allowance rate, 
and some had, in fact, a very low allowance rate. 

So we are looking at those dynamics, but we capped them at 
1,200, and we continue to monitor that monthly. 

Senator Coburn. OK. My other in regards to that is if a judge 
is doing 1,200 cases a year, that is three cases a day — actually, 
that is more than three cases a day. That is three cases a day, 365 
days a year, three-plus cases. Average background is 500 pages. 
How in the world can they possibly do that? 

Judge Bice. I am not going to speak for those individual judges. 
Again, this was a cap. My expectation is 500 to 700 cases, and I 
have always told the judges, “I do not want you doing more if you 
cannot do them in a legally sufficient manner.” But I know many 
of our judges have developed very efficient means of reviewing the 
record. We have a lot of electronic tools. The case comes to them 
exhibited. The medical records are marked with whom they came 
from, the dates they came from. There is case data that is available 
electronically, a cover sheet that the legal assistants prepare for 
them outlining a lot of the information. They have senior attorneys 
available to help them. 

Senator Coburn. Yet our study shows 25 percent of those cases 
did not look at the complete record. 
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Judge Bice. And we are encouraging our judges to do that. That 
is our expectation. We are training them on how to do that. 

Senator Coburn. All right. I want to cover one more topic, and 
you may have to defer on that, and that is fine. The outdated job 
list, cases filed show that the DDS examiners and the ALJs relied 
on the Dictionary of Occupational Titles. When was that last re- 
vised? It occurred in 1977? That was before Facebook, iPads, com- 
puters generally throughout every bit of our commerce. And so So- 
cial Security has a plan that is going to cost $108 million to create 
a new OIS system that will not b^e ready until 2016. 

Are you familiar with the Department of Labor’s O’NET system? 

Judge Bice. Yes, I have been on it. 

Senator Coburn. And so why is that, first of all, not sufficient, 
one? And in what way specifically is it not sufficient? And, number 
two, why should we take $108 million to create a new system out 
here for Social Security when we could use O’NET and put that 
$108 million into speeding up the processing and the availability 
for people’s adjudication of claims? 

Judge Bice. And you are correct, that is outside my area of ex- 
pertise, so I would like to defer and get back to you on the record 
with that answer. 

Senator Coburn. Judge Jonas, do you have any comments on 
that? 

Judge Jonas. Senator Coburn, I think we all agree it is an out- 
dated resource. I am aware that we have recently signed an agree- 
ment with the Department of Labor to build on something they al- 
ready have. I am not aware of the details about this, but we will 
provide that for the record. ^ 

Senator Coburn. OK. I just want everybody in the hearing room 
to understand. We have a system. It is outdated. The Department 
of Labor has a system. Maybe it is going to be modified. In the era 
of trillion-dollar deficits that both Republicans and Democrats can 
claim responsibility for, $108 million to create a list of jobs in our 
economy, does anybody think that might be a little high besides 
me, $108 million for a list of jobs when we have got a database at 
the Department of Labor that lists all the jobs? Does anybody have 
any comment on that? 

Judge Jonas. I think we would prefer to get back to you on the 
record. 

Senator Coburn. OK. Do you think it is quite remarkable that 
our list of jobs that we are using now at the Social Security system 
has no computer-related jobs in it for comparison, since the defini- 
tion of “disability” is there is no job in the economy that you can 
perform? 

Judge Bice. One of the things that we do at the hearing level 
is we do have a vocational expert there, and we can rely on their 
testimony and their expertise. 

Senator Coburn. So the assumption is they would be additive to 
the old system that we have today. 

Judge Bice. Right, and they might explain why it is in conflict 
with 


^See Exhibit No. 23 which appears in the Appendix on page 900. 
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Senator Coburn. And do you see that — I would ask Judge Jonas 
this. In your review of both approved and denied claims, do you see 
the utilization of that effectively representing the jobs in the econ- 
omy today? 

Judge Bice. I do not think I have that detailed information of 
what we have seen. 

Senator Coburn. OK. All right. Well, that is fair. That is fair. 

One last question. Since 1980, the number of claimants that are 
represented by attorneys has doubled in terms of the actual num- 
ber of cases. Why is that? 

Judge Bice. I do not have an explanation for that. 

Senator Coburn. You do not dispute the number, though? 

Judge Bice. I do not have that data, so I cannot agree or dis- 
agree with it. We could get that for you or look at that. I can tell 
you as a judge, we do advise unrepresented claimants of their right 
to representation, but we are neutral. We neither recommend nor 
discourage. We just tell them of the right. 

Senator Coburn. All right. Thank you, Mr. Chairman. 

Senator Levin. Thank you very much. Dr. Coburn. Our two wit- 
nesses, thank you both for — oh, I am sorry. I did not see you come 
back. 

Senator Collins. That is OK. 

Senator Levin. I saw you leave, but I did not see you come back. 
I apologize. Senator Collins. 

Senator Collins. I am stealth-like. [Laughter.] 

I will just ask one question, and it is a philosophical question. 
The Supreme Court has described the Social Security Administra- 
tion’s administrative process as “unusually protective of the claim- 
ant.” 

First of all, do you agree that the disability determination and 
appeals process as it currently stands is structured in a way that 
tends to favor the claimant? And a related question: If you do 
agree, is that the way that it should be? Judge Jonas, we will start 
with you. 

Judge Jonas. Thank you. Senator. I agree that our policies are 
structured in a way — and I think Judge Bice just mentioned the 
notion about making sure that the claimant is aware of their rights 
so that they are protected. We look at that in terms of reviewing 
cases at the appellate level to ensure that the claimant’s due proc- 
ess rights are protected. 

It is certainly a culture in which we recognize that individuals 
can come without needing someone else with them and that we will 
look at them. It is protective, I would agree. 

Senator Collins. And my second question is: Should it be? The 
reason I ask that is I believe one of the recommendations that has 
been made in this report is to have a government representative 
at the ALJ hearing. And I am trying to decide whether that is a 
good idea or not, whether that would change it into more of an ad- 
versarial proceeding, which I do not think really is the goal of the 
process, or whether that government representative is needed to 
bring more balance into the process and to ensure that the tax- 
payers’ interest is represented. So, again, I have not reached a con- 
clusion on that, but when I look at what the Supreme Court said 
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and your response, Judge Jonas, I am trying to evaluate that rec- 
ommendation in the report. 

Judge Bice. I will just give you a little background. I do not 
know if you heard it before, but during the 1980s there was a pilot 
of the government representative project. So we have had some ex- 
perience with that. There was a district court case that enjoined 
the process, and we discontinued it. We have not pursued it. Con- 
gress was in support of it originally. During the pilot, there was 
congressional opposition. 

We are always looking to improve our processes and our hear- 
ings, but we want them to be fair, accurate, and efficient. We are 
not sure whether a government representative approach can be 
crafted that would meet those principles. 

Senator Collins. So what would your concerns be? How would 
it undermine fairness, for example? 

Judge Bice. I do not have any official position on that. I am just 
saying that is kind of what our broad views are given the experi- 
ence in the 1980s. 

Senator Collins. Well, let me just end my questions by saying 
that it would be helpful to me if you take a close look at the rec- 
ommendations that were included in this report and provide us 
with your official reaction to the recommendations as we all seek 
to achieve the goal of a system that is financially responsible, fair 
and equitable, and that provides benefits to those who meet the re- 
quirements in the law, but does not provide benefits to those who 
do not. We need to make sure we are fulfilling both goals. 

Thank you, Mr. Chairman. 

Senator Levin. I wonder if it would be agreeable to you. Senator, 
and also to Dr. Coburn, if we ask actually the Social Security Ad- 
ministration for their reaction officially to the recommendations in 
the report rather than to ask these witnesses. 

Senator Coburn. I am fine with that. 

Senator Collins. That is probably a better approach, but if our 
witnesses have any insights that they would like to share with us 
as they think more deeply about that, I would welcome that also 
since they are on the front lines. 

Senator Levin. All right. 

Senator Collins. Thank you. 

Senator Levin. We would then add that, welcoming your insights 
on that question or any other question that we have asked, and 
there will be questions for the records, and we will send along to 
the Social Security Administration a request that they give us 
their 

Senator Coburn. I would just add, a timely response is impor- 
tant to me. Oftentimes what happens in Committee hearings is we 
get an answer back 6 months later. I would consider that untimely. 
I just would let you know that. 

Senator Levin. To put a finer point on that, we would appreciate 
your response in 30 days to that question, and we will ask the So- 
cial Security Administration to give us their official response rel- 
ative to the recommendations or any other comments they may 
have within 30 days as well. We thank you both, and we go to our 
next panel. 
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We now will call our second panel of witnesses for this morning’s 
hearing: Judge Douglas Stults, the Hearing Office Chief Adminis- 
trative Law Judge at the Office of Disability Adjudication and Re- 
view of the Social Security Administration in Oklahoma City; 
Judge Thomas W. Erwin, the Hearing Office Chief Administrative 
Law Judge at the Office of Disability Adjudication and Review in 
Roanoke, Virginia; and, finally Judge Ollie L. Garmon, III, the Re- 
gional Chief Administrative Law Judge (Region IV) at the Office of 
Disability Adjudication and Review of the SSA in Atlanta, Georgia. 

We appreciate all of you being with us this morning, and, again, 
we look forward to your testimony. Pursuant to Rule VI, which I 
believe you hear because I think you all were in the room, all of 
our witnesses who testify before this Subcommittee are required to 
be sworn, so we would ask you to please stand, raise your right 
hand. 

Do you swear that the testimony that you will give before this 
Subcommittee will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Judge Stults. I do. 

Judge Erwin. I do. 

Judge Garmon. I do. 

Senator Levin. Thank you. The same timing system will be in ef- 
fect. You will see a yellow light come on one minute before the red 
lights comes on, and we would ask that you limit your oral testi- 
mony to no more than 7 minutes, and your written testimony will 
be made part of the record. 

I think. Judge Stults, we have you going first, followed by Judge 
Erwin and then Judge Garmon. Judge Stults. 

TESTIMONY OF JUDGE DOUGLAS S. STULTSJ HEARING OF- 
FICE CHIEF ADMINISTRATIVE LAW JUDGE, OFFICE OF DIS- 
ABILITY ADJUDICATION AND REVIEW, SOCIAL SECURITY 

ADMINISTRATION, OKLAHOMA CITY, OKLAHOMA 

Judge Stults. Well, thank you, Mr. Chairman, Ranking Member 
Coburn, and Members of the Subcommittee. My name is Doug 
Stults, and I am the Hearing Office Chief Administrative Law 
Judge (HOCALJ) for the Oklahoma City, Oklahoma, Hearing Of- 
fice. I have 4 years and 5 months of experience as an administra- 
tive law judge, and I have served 3 years and 9 months as chief 
judge of the Oklahoma City Hearing Office. 

Prior to becoming an administrative law judge, I worked at the 
Oklahoma City Hearing Office for 12 years, 3 years as the hearing 
office director, 5 years as a group supervisor, and 4 years as an at- 
torney-advisor. Prior to working for ODAR, I was a staff attorney 
for the UAW Legal Services in Oklahoma City for about 7 V 2 years, 
and prior to that I practiced law in central Oklahoma for about 8 V 2 
years. 

The Oklahoma City Hearing Office primarily serves central and 
western Oklahoma, specifically Oklahoma City, Lawton, Ardmore, 
and Clinton, Oklahoma, as well as Wichita Falls, Texas, and Santa 
Fe, New Mexico. Thus, the claimants served by the Oklahoma City 


^The prepared statement of Judge Stults appears in the Appendix on page 77. 
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Hearing Office live in urban, suburban, and rural areas and are of 
diverse cultural and economic backgrounds. 

The Oklahoma City Hearing Office is presently staffed with 13 
administrative law judges, supported by 59 staff, specifically one 
hearing office director, four group supervisors, one administrative 
assistant, two hearing office systems administrators, 12 senior at- 
torneys; three attorney-advisors, six paralegal-analysts, three lead 
case technicians, 13 senior case technicians; six case technicians; 
four case intake analysis; and two contact representatives. Fifty- 
seven percent of our employees in Oklahoma City have 6 or more 
years of ODAR experience and 39 percent have 16 or more years 
of ODAR experience, myself included. 

In fiscal year 2011, the Oklahoma City Hearing Office achieved 
our regionally set dispositional goal, with 7,216 claimants served. 
We also completed all of our aged cases, which were defined as 750 
days old. Thus far in fiscal year 2012, we have served 6,317 claim- 
ants. Through the end of July of 2012, Oklahoma City administra- 
tive law judges’ dispositions have averaged 37.8 percent fully favor- 
able, 3.2 percent partially favorable, 41.7 percent unfavorable, and 
17.2 percent dismissals. Further, through the end of August of 
2012, the Oklahoma City Hearing Office has had an average proc- 
essing time of cases of 381 days. Our average cases pending per 
ALJ in the office is 591 days. The average age of pending cases 
overall is 258 days. Cases under 365 days old are 76 percent. Our 
receipts per day per ALJ are 2.31; hearing scheduled per day per 
ALJ is 2.39; and then hearings actually held per ALJ is 1.79, mak- 
ing a heard-to-scheduled ratio of 75 percent. Our dispositions per 
day per ALJ thus far in fiscal year 2012 is 2.15, and our disposi- 
tions-to receipt ratio is 103 percent. 

As the Hearing Office Chief Judge, I strive to ensure that my 
hearing office handles hearing requests in an orderly manner. I 
discuss ALJ workload and case assignment regularly with our 
hearing office director, who oversees the direction of our staff in- 
volved in preparing cases for hearing. Generally, cases are worked 
up for hearing in hearing request order date, with the oldest cases 
prepared first. Our hearing office director then randomly assigns a 
minimum number of cases to each of our Oklahoma City ALJs, at 
least 40 cases per month so far this fiscal year. I personally use 
our agency’s technology to manage performance, quality, and pro- 
ductivity of our ALJs, mainly with the help of our Case Processing 
Management System and Disability Adjudication Reporting Tools 
(DART), including the “How MI Doing” and the ODAR Manage- 
ment Information Dashboard. My top priorities include the han- 
dling of our oldest cases, the number of hearings scheduled and 
held by each AU, the pending of each ALJ, and our monthly 
dispositional totals. I pass on general information concerning each 
of these categories to all of our ALJs and then pass on specific in- 
formation to individual ALJs as necessary. 

I endeavor to work closely with our Oklahoma City ALJs. I have 
an unconditional open-door policy. I speak with all of our ALJs, 
both formally and informally, concerning questions, problems, or 
suggestions that they may have regarding individual cases as well 
as office policies and procedures. I regularly send emails to clarify 
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issues and procedures for our ALJs and also to share general infor- 
mation. 

Now, while ALJs have qualified decisional independence under 
the Administrative Procedure Act, they must decide cases based 
upon the facts in each case and in accordance with agency policy. 
If I see a performance or quality issue with an ALJ in my office 
that I need to address, I will discuss that issue with the judge as 
soon as possible to ensure that the ALJ’s actions are consistent 
with agency policy, and that the ALJ is performing at an accept- 
able level of productivity. While I exercise appropriate management 
oversight of the ALJs in my office and can take a number of actions 
to help ALJs improve their performance, I cannot and I do not 
interfere with or influence the ultimate decision in any case. In ad- 
dition to my managerial duties, I hold hearings for disability cases 
regularly. 

I thank you for the opportunity to be here today, and I will be 
happy to answer any questions that you may have of me. 

Senator Levin. Thank you very much. Judge Stults. Judge 
Erwin. 

TESTIMONY OF JUDGE THOMAS ERWIN, i HEARING OFFICE 

CHIEF ADMINISTRATIVE LAW JUDGE, OFFICE OF DIS- 
ABILITY ADJUDICATION AND REVIEW, SOCIAL SECURITY 

ADMINISTRATION, ROANOKE, VIRGINIA 

Judge Erwin. Thank you, Mr. Chairman, Ranking Member 
Coburn, and Members of the Subcommittee. My name is Thomas 
Erwin, and I serve as the Chief Administrative Law Judge for the 
Roanoke, Virginia, Hearing Office. I have a little more than 3 years 
of experience as an ALJ and 1-1/2 years as a Hearing Office Chief 
ALJ. 

Prior to becoming an ALJ, I was an attorney-advisor in the Roa- 
noke, Virginia, Office of Disability Adjudication and Review for 3 
years. Before joining the Social Security Administration, I served 
as a U.S. Navy JAG attorney on active duty for 5 years in San 
Diego and Port Hueneme, California, and was appointed as the Of- 
ficer in Charge of the Naval Legal Service Office Branch Office in 
Port Hueneme. One of my duties in the Navy was to serve as crimi- 
nal defense counsel in courts-martial cases; so yes, Tom Cruise did 
play me in the movie “A Few Good Men.” [Laughter.] 

I then worked in private practice in Southern California as a cer- 
tified specialist in family law prior to joining the Social Security 
Administration in 2006. 

The Roanoke, Virginia, Hearing Office serves a broad area of 
southwest Virginia and southeast West Virginia. This service area 
is a part of a cultural region commonly known as Appalachia. The 
region’s economy, once highly dependent on mining, forestry, agri- 
culture, chemical industries, and heavy industry, has become more 
diversified in recent times. 

The Roanoke Hearing Office has eight ALJs, three of whom have 
fewer than 2 years of experience on the job. The newest judge has 
been with the office only since June of this year. 


^The prepared statement of Judge Erwin appears in the Appendix on page 80. 
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The office has had significant ALJ turnover over the past several 
years and has lost eight judges to transfer or retirement. Social Se- 
curity has assigned eight new judges in the same period; seven of 
these judges were new to the position or had less than 1 year of 
experience as an ALJ when they reported. The office has 48 em- 
ployees. 

For fiscal year 2012, through August, the Roanoke Hearing Of- 
fice has received 3,690 hearing requests, an average of 335 cases 
per month. We have issued 3,643 decisions, so we have processed 
close to 99 percent of our total receipts. We have just under 4,700 
cases pending in our office, an average of over 580 cases pending 
per judge. Our average processing time is 432 days from the re- 
quest for hearing to decision. 

The Roanoke hearing office has an allowance rate of 57 percent 
for fiscal year 2012. The judges have an allowance rate of 55 per- 
cent, with most of the judges having an allowance rate between 45 
and 57 percent. The difference in allowance percentages between 
the overall office rate and the judges represents favorable decisions 
processed by our senior attorneys. 

As a chief judge, it is my job to make sure that the office func- 
tions smoothly and that we process cases fairly and efficiently. I 
strive to ensure that my hearing office handles hearing requests in 
an orderly manner. I work with three other office managers to 
make sure cases are worked up and ready for a hearing, that they 
are assigned to judges to allow them to hold hearings, and that 
writers draft legally sufficient decisions. I monitor the workloads of 
the judges to make sure they have sufficient cases at various 
stages of the process to allow them to review cases before sched- 
uling, hold hearings, and issue decisions. 

A hearing office has many working parts, all of which need to op- 
erate smoothly to maintain both quality and productivity. The sen- 
ior case technicians prepare the files and get them ready for hear- 
ing; the judges hold the hearings; and then the writers must draft, 
based on the directions they receive from the judges, legally suffi- 
cient and defensible decisions. As chief judge, I work with my fel- 
low supervisors to manage performance, quality, and productivity 
at each phase of a case’s development and resolution. 

I work with the ALJs in the office to make sure they are aware 
of monthly and yearly goals, that they move cases through each 
stage of the process in a timely manner, and that they issue quality 
decisions as quickly as possible. If the judges are having a problem, 
I help them resolve the issue so that they can continue doing their 
job. I try to lead by example. 

While ALJs have qualified decisional independence under the 
Administrative Procedure Act, they must decide cases based on the 
facts in each case and in accordance with the agency’s policy. If I 
see a performance or quality issue with an ALJ that I need to ad- 
dress, I will discuss the issue with the judge as soon as possible 
to ensure that the ALJ’s actions are consistent with the agency’s 
policy and that the ALJ is performing at an acceptable level of pro- 
ductivity. While I exercise appropriate management oversight over 
the ALJs in my office and can take a number of actions to help 
ALJs improve their performance, I cannot and do not interfere with 
or influence the ultimate decision in any case. 
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Thank you for the opportunity to be here today. I would be happy 
to answer any questions that you have. 

Senator Levin. Thank you very much, Judge. Judge Garmon. 

TESTIMONY OF JUDGE OLLIE L. GARMON III,i REGIONAL 

CHIEF ADMINISTRATIVE LAW JUDGE, ATLANTA REGION, OF- 
FICE OF DISABILITY ADJUDICATION AND REVIEW, SOCIAL 

SECURITY ADMINISTRATION, ATLANTA, GEORGIA 

Judge Garmon. Thank you, Mr. Chairman, Ranking Member 
Coburn, and Members of the Subcommittee, my name is Ollie L. 
Garmon III, and I serve as the Regional Chief Administrative Law 
Judge in Region IV, which is commonly known as the Atlanta Re- 
gion. The Montgomery, Alabama, Hearing Office is one of the of- 
fices in the Atlanta Region. I have 21 years’ experience as an ALJ, 
3 years as a hearing office chief, 4 years as an assistant to the re- 
gional chief, and 9 years as the regional chief judge. 

As the regional chief judge, I provide general oversight for all 
program and administrative matters concerning our hearings proc- 
ess in the Atlanta Region. The Atlanta Region is composed of 37 
hearing offices, nearly 400 administrative law judges, and a total 
staff of nearly 2,300 people in the following eight States: Alabama, 
Florida, Georgia, Kentucky, Mississippi, North Carolina, South 
Carolina, and Tennessee. This region serves a population of about 
60 million citizens. We have approximately 25 percent of the agen- 
cy’s hearings caseload, which results in more than 200,000 deci- 
sions per year. 

I began my legal career in the private sector as an associate for 
a law firm; I then became a sole practitioner, after which I orga- 
nized and was a partner in a law firm. During this same time, I 
served in the public sector as a city attorney and was elected coun- 
ty prosecuting attorney for a 4-year term. In 1979, I was elected 
to a 4-year term to a full-time judicial position of county court 
judge where I also served as a juvenile court judge. Afterwards, I 
was appointed by the Governor of the State of Mississippi to the 
position of Commissioner of the Mississippi Workers’ Compensation 
Commission for a 6-year term. 

One of the hearing offices in Region IV is located in Montgomery, 
Alabama. The Montgomery Office’s service area includes Alexander 
City, Anniston, Auburn, Demopolis, Montgomery, Opelika, Selma, 
and Tuskegee. The Montgomery Office currently has ten judges. 
We expect two new judges to report for duty on September the 24th 
of this year. The support staff for the ALJs includes a mix of attor- 
ney-advisors, paralegal specialists, and legal assistants. We have 
hired at least half of this office’s staff within the past 3 years. The 
office has a high transfer rate for ALJs, who frequently request re- 
assignment to other offices. 

In fiscal year 2011, the Montgomery Office received 8,357 cases 
for adjudication and issued 7,252 dispositions. In fiscal year 2012 
to date, the office has received 6,540 cases for adjudication and 
issued 6,246 decisions. The Montgomery Office currently has 8,323 
cases pending, and the current average processing time is 430 
days. The rate of average dispositions per ALJ per day is 2.37. 


^The prepared statement of Judge Garmon appears in the Appendix on page 83. 
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Let me emphasize that while I can take actions to ensure that 
ALJs move their caseloads and apply the law and our policies cor- 
rectly, the Administrative Procedure Act grants all ALJs qualified 
decisional independence. Qualified decisional independence means 
that ALJs must be impartial in conducting hearings. They must de- 
cide cases based on the facts in each case and in accordance with 
the agency’s policy, as set out in the regulations, rulings, and other 
policy statements. It means, however, that ALJs make their deci- 
sions free from agency pressure or pressure by a party to decide a 
particular case, or a particular percentage of cases, in a particular 
way. If we see a performance or quality issue with an ALJ that we 
need to address, we will discuss the issue with the judge as soon 
as possible to ensure that the ALJ’s actions are consistent with the 
agency’s policy and that the ALJ is performing at an acceptable 
level of productivity. While we exercise appropriate management 
oversight over the ALJs in our offices and can take a number of 
actions to help the ALJs improve their performance, we cannot and 
do not interfere with or influence the ultimate decision in the case. 

Thank you for the opportunity to be here today, and I would be 
happy to answer any questions that you may have. 

Senator Levin. Thank you so much. Judge Garmon. 

Let me start by asking the same question that I asked of our ear- 
lier panel. If you take a look at Exhibit 22, ^ which is the 2011 re- 
port issued by the Social Security Administration’s Quality Divi- 
sion — are we short a book up there? 

This is the Final Actions Report, the Division of Quality, and it 
shows that in your regions the error rate, I guess — we will simplify 
it — was 24 percent in Region III, 23 percent in Region IV, and 26 
percent in Region VI. The national average is 22 percent. 

Were you aware of this report prior to the hearing? Was this 
made available to you before we let you know that we wanted you 
to testify? And were you familiar with it before that time? Judge 
Stubs. 

Judge Stults. Yes, I was aware of it. I had seen it. 

Senator Levin. Good. Judge Erwin. 

Judge Erwin. Yes, sir. 

Senator Levin. Judge Garmon. 

Judge Garmon. Yes, sir. 

Senator Levin. And what was your reaction to it. Judge Stults? 

Judge Stults. Well, I would begin by saying this is just one of 
many tools that is at the disposal of a hearing office chief judge to 
determine quality. This is important. There are policy issues that 
are not well covered in decisions, certainly as well as they should 
be. Another such tool is something I mentioned in my opening re- 
marks. Recently the agency has given us access to look at our AC 
affirmation rates, the How MI Doing. I have used that as a tool be- 
cause it now is looking more at unfavorable cases, but generally I 
have found that if a judge is doing quality unfavorables, they are 
probably doing quality favorables as well. But, quite frankly, per- 
haps the best gauge of quality within a hearing office is the staff 
itself, decision writers in particular. They are going to come to 
management in general, and they will come to me in particular and 


^See Exhibit 22, which appears in the Appendix on page 889. 
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tell me what problems any particular ALJ may have both in their 
conduct of a hearing and/or in their decisional instructions. 

Senator Levin. Judge Erwin, what was your reaction to the re- 
port? 

Judge Erwin. Well, I think I was a little fortunate in that the 
Roanoke Office had closer to a 10-percent error rate, so I was glad 
to see that coming out of my office. I also think that we have all 
talked about 

Senator Levin. Your office was much lower than the other offices 
in the region? Is that what you were 

Judge Erwin. That is what my understanding was, yes, when I 
saw the report. 

Senator Levin. OK. 

Judge Erwin. So I just happened to be fortunate there. 

Senator Levin. So your reaction was relief? [Laughter.] 

Judge Erwin. I lost my train of thought for a minute. This is one 
tool that we have. I think we have all discussed and acknowledged 
that this does not talk about whether the decision was correct, but 
whether there was an error in the policy. A lot of times what we 
have to talk about when we are at the front lines and writing cases 
is about a balance, trying to do quantity and trying to do quality. 

In the past, as a decision writer, I can say that I was writing de- 
cisions between 2006 and 2009, which is when a lot of the cases 
you reviewed were happening. A lot of times we were told a fully 
favorable decision is where you save time. So I would not be sur- 
prised if you looked at some of my old decisions and I did not 
evaluate every opinion that was in the record and cite every con- 
flicting evidence because we were giving greater emphasis — and we 
still have the writers give greater emphasis — to the unfavorable de- 
cisions. 

So, again, it goes down to quantity versus quality. Again, I would 
say I was a little surprised to see that the number was that high, 
but, again, we would need to get into the nature of the decision to 
see whether the decision itself was correct. And it seems like what 
we have got is more a problem of documentation and making sure 
the decision instructions and the decisions themselves comply with 
the policies as opposed to worrying about the results here, again, 
making sure that the decisions themselves are better written. And 
I can say that Judge Bice, our Chief Judge, has recently this year, 
through trainings and directives, stressed that. And I have had 
meetings with my judges and my decision writers to stress that a 
favorable decision needs to have a fully articulated residual func- 
tional capacity, and it needs to be supported with documentation. 

Senator Levin. Judge Garmon. 

Judge Garmon. Well, I guess humorously I would say that I was 
happy I was not on top of the list, but also sad at the same time 
that we were not lower than we were as far as personal feelings 
went. 

But, of course, again, it brings forth the admonition that we have 
got to be more careful, and we agree with you with regard to the 
quality of the decisions that are going out the door and the possible 
problems. And with the number of offices that we have in our re- 
gion, of course, we had some that were higher, some that were 
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lower, a mix, as you might imagine. So, yes, we are aware of this, 
certainly working on this. 

Senator Levin. If you were given the so-called error rate ALJ by 
ALJ rather than office by office, would that help you in terms of 
your counseling with the ALJs? If you knew that there was an ALJ 
that had insufficient findings in 40 percent of the cases and you 
had another ALJ that was insufficient in 5 percent of the cases, 
would that not give you some guidance as to which of your ALJs 
needed some additional counseling and training? Would it be help- 
ful to know those judge by judge? Judge Stults. 

Judge Stults. Yes, and, in fact, we have that. Again, as I said 
a second ago, under our DART report, the “How MI Doing,” it 
breaks down for the HOCALJ the AC affirmation rate for every 
judge in my office, and that started this summer. I have used that 
for three different judges — two informal discussions, one formal dis- 
cussion. And at least I believe it was effective in bringing to the 
attention of two of those judges that they were making mistakes 
they were not aware of So I was very pleased when this became 
available to us, and I use it regularly. 

Senator Levin. That is the AC 

Judge Stults. And, again, that is for unfavorables, but, again, 
as I said a second ago, if a judge is deciding an unfavorable case 
well, providing sufficient rationale and then — of course, there is 
also a decision-writing aspect in here. But if they are doing 
unfavorables well, generally they are doing favorables well. 

Senator Levin. Well, but my question is a little different. If the 
breakdown for the entire office is useful, would not a breakdown 
of this particular rate be useful judge by judge? 

Judge Stults. Certainly. It would be more information. But 
there is a lot of information already available to a hearing office 
chief judge. 

Senator Levin. All right. But if this were doable, practically, if 
we could get these numbers judge by judge, if they were available 
to the chief judges, that would add some additional information for 
you? 

Judge Stults. I believe it may help affirm a trend that would 
already be known to exist. 

Senator Levin. Hopefully? 

Judge Stults. Probably. 

Senator Levin. Probably, OK. Judge Erwin, would that be useful 
to you? 

Judge Erwin. Well, I would again agree that, as chief judge, I 
already review all of the remands that come in, whether they are 
the own-motion ones where they are looking for policy problems or 
whether they are the remands where a case is being remanded for 
further action, either by the Appeals Council or the district court. 
I do pick up on trends. I recently had training with both the judges 
and the writers because there was a problem with the criteria anal- 
ysis under the psychiatric review technique that sometimes the 
judges were not having a proper residual functional capacity eval- 
uation with the criteria as stated earlier in the decision. And what 
I did was I addressed that with the judges and the writers to say 
if the judge makes it a problem, to go ahead and let me know, and 
we will make sure the decision goes out in a correct way. 
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To answer your question, I think any more information along 
those same lines would he helpful. 

Senator Levin. I am going to wait until Dr. Cohurn asks the 
question about workload because I have got to tell you, I agree 
with him. Just how does a judge do three or four or five cases a 
day, not just looking at the material I guess in a file, but also hav- 
ing read presumably hundreds of pages before that? So I am not 
going to ask that question, but if for some reason Dr. Coburn does 
not ask that question in his round, I will be asking it. It is stun- 
ning to me. I know he is a fast reader, and he is amazing, how 
much information he soaks up. But when he says he could not do 
it, I got to tell you, I am a little bit slower than he is, but I could 
not come close to doing it. And I would like to know, after listening 
to your answer to him, I am sure, I am curious as to that same 
question. How can you do a quality job with that kind of a respon- 
sibility to read that many pages? 

Dr. Coburn. 

Senator Coburn. Do you want me to ask that question first? 
[Laughter.] 

Senator Levin. Well, if you do not ask, I will ask it on my second 
round. I did not want to take your time asking it. 

Senator Coburn. Well, first of all, let me welcome all of you. 
Thanks for being here and thanks for what you do. This is hard 
work to make good decisions on this stuff. It is not easy. 

Judge Erwin, you said you knew for your office what your rating 
was, and it was 10 percent. 

Judge Erwin. Correct. 

Senator Coburn. Do each of you all know for your office what 
it was? 

Judge Garmon. Yes. 

Senator Coburn. And what was it? 

Judge Garmon. Well, I have a number of offices. 

Senator Coburn. Well, for your area, what were you rated? 

Judge Garmon. What was I what? 

Senator Coburn. Rated. In other words. Region VI I think is 
Oklahoma City. 

Judge Garmon. Yes. 

Senator Coburn. It was 26 percent. 

Judge Garmon. Yes. We were 24 percent. 

Senator Coburn. What about your office? 

Judge Garmon. As I said, they varied. 

Senator Coburn. What was the range? 

Judge Garmon. Off the top of my head, I do not remember, sir, 
but I can get you that information. 

Senator Coburn. You were 24, though, in your area. 

Judge Garmon. Yes, sir. Average, yes. 

Senator Coburn. And how about you. Judge Stults? 

Judge Stults. As I recollect, we were a bit above regional aver- 
age. I know it was in the 20s. Again, I do not remember that off 
the top of my head. 

Senator Coburn. OK. Fair enough. Some of the ALJs we have 
talked to during our investigation stated that the agency puts a lot 
of pressure on them to get the cases through. Do you think there 
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is an inordinate amount of pressure put on ALJs to move the 
cases? Anybody can answer. 

Judge Erwin. I will take this. I do not think there is an inordi- 
nate amount of pressure. I think there is pressure in any job. When 
I was in the Navy, there was pressure. When I was in private prac- 
tice, there was pressure. The staff in our office has pressure to get 
the job done. So everybody in any job has pressure to get the job 
done. 

As a public servant, I am aware that we still have a backlog of 
800,000 people, claimants, awaiting a hearing on their claim even 
though we are holding more hearings than we ever have and mak- 
ing more decisions. For a number of factors relating to the economy 
and the baby boomers aging, we are getting a record number of re- 
ceipts as well. 

I do personally believe that the goal of 500 to 700 is attainable, 
mainly because I am doing it. I review cases before they get sched- 
uled. Sometimes they can be approved without having a hearing. 
I then review the case again before a hearing, and I then issue de- 
cision-writing instructions and get the cases out. I am going to be 
between 500 and 600 this year, as I have been for I guess all 3 
years I have been an ALJ. 

So is there pressure to get decisions out? Of course. Is it inordi- 
nate pressure? I do not believe so. 

Senator Coburn. So how can somebody effectively do 1,500 cases 
a year? 

Judge Erwin. I do not want to speak for that person, but I do 
not think I would be able to get 1,500 cases out in a year the 
way 

Senator Coburn. Do you know anybody that could get 1,500 
cases out in a year? The number one guy in your law school, could 
he have gotten 1,500 cases out in a year, or gal in your law school? 
Because most of the time they are gals now, and they are smarter 
than we are and tougher than we are. That is coming from an ob- 
stetrician’s viewpoint. [Laughter.] 

Senator Levin. Is that physiologically or is that 

Senator Coburn. It is called two X chromosomes. We are missing 
one little arm on one chromosome. 

Judge Erwin. I think the number one guy from my law school 
probably would spend too much time making sure the citations are 
correct. [Laughter.] 

He might be overly perfect. 

Senator Coburn. So the guy in the middle of your class. 

Here is the point. I will go back to what Senator — in Judge 
Stubs’ office, we had a guy do 5,100 in 3 years. He is also the same 
guy Judge Stubs has written reviews on four times in 3 years. 
Would it not make sense to you that somebody that is deciding that 
number of cases would have bigger quality problems, one? And if 
you have bigger quality problems, the potential for an error in the 
ultimate decision, whether denial or acceptance, would seem to me 
by logic to go up. Would you agree with that or disagree with that? 

Judge Erwin. I would probably agree that when you have judges 
that issue an inordinate number of cases, whether they approve an 
inordinate amount or disapprove an inordinate amount, it makes 
our impartiality look suspect when these judges are so far from the 
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norm. And if the goal is between 500 and 700 cases and someone 
is doing 1,500 cases, I do think it could create an appearance that 
they are not giving the case the full attention that it needs to get. 

Senator Coburn. Let me ask just theoretically all three of you, 
if you have somebody that is at a performance level based on num- 
ber of cases done that is far above everybody else in your office 
under your authority, what do you do? I mean, what is your man- 
agement approach to that? Do you say, “Gosh, these are good 
cases,” or “Thanks for the job”? Or does it raise a question in your 
mind of comparison? There are stellar individuals, I understand, 
that can accomplish more than others. You know, they do not sleep. 
They do not have a social life. All they do is work. I understand 
that. But what is your thought process on this? 

Judge Garmon. I will speak for the regional office and let these 
two judges speak for what goes on at the hearing level. When we 
review our data and we see large numbers, then certainly it raises 
a flag, and you sit there and you look at it and you think, “Why 
is this person getting this much out?” The opposite side of the fence 
is you see somebody producing hardly anything, and you ask the 
same questions. 

We then follow up at the regional level. We have field liaison offi- 
cers who are in contact almost every day with our field office man- 
agement, our hearing office management. And we start working 
with the hearing office chief to determine what is going on here, 
and we begin to review decisions or we ask questions. Is there 
something inordinate about the cases that they are getting? In 
some areas you may have a large number of dismissals, for in- 
stance. 

So there are a lot of factors that have to be looked into, but, yes, 
it raises questions, and we do begin to work with the hearing office 
management to determine what is going on in that particular hear- 
ing office with that particular judge. And we do that without nec- 
essarily having the hard data with regard to quality. We can al- 
ready go in and begin to review their decisions that they just made 
to determine whether or not something is going on. It is not a per- 
fect process, and it takes hours to go through some of these deci- 
sions. We listen to sometimes also the hearings, and we have real- 
ized, of course, that in some cases these judges were missing in 
areas where there were quality questions. 

Senator Coburn. Does anybody else want to comment on that? 

Judge Stults. I can tell you exactly what I did when I was ap- 
pointed chief judge. Yes, you have many different statistical reports 
that can give you all sorts of information from how many disposi- 
tions per month to average processing time to number of hearings 
heard and scheduled. 

In my case, when I became chief judge, you do look at the fringe, 
both too many and too few, and I counseled several judges. This 
judge that we are talking about in particular, he was not holding 
enough hearings, so we started getting him hearings, which, of 
course, cuts into the time available to look for On the Record 
(OTRs) cases. That first fiscal year his number of OTR cases 
dropped dramatically, and it has taken 3 years, but this judge that 
we are talking about, this year as we speak, he has 519 total dis- 
positions for the year. His pay rate is about 54 percent. He is back 
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into the middle. And this was a concerted, planned, organized ef- 
fort, both formally and informally, to move him there. And when 
I was appointed chief judge, I had several judges that needed some 
advice and guidance to increase their number of hearings, to do 
work more timely. This judge we are talking about is just one of 
several. 

Senator Coburn. Would it be helpful or do you see a correlation 
between large numbers of cases that are handled and the quality 
parameters — not deciding it right or wrong, but the quality param- 
eters, in other words, meeting the guidelines under which you are 
to work. Is there a correlation, in other words, as the number of 
cases go up, do the quality parameter problems increase in your ob- 
servation? I am not asking you for science or stats or anything else. 
What is your feeling about that? 

Judge Stults. Well, in my observation, most judges are good 
judges, but they are very poor decision writers. That was not their 
function. And, again, in the case of the judge we are talking about, 
he took upon himself for some very unique reasons to write these 
himself In retrospect, that was probably not the best decision. 

So if a judge devotes their full time and attention to reviewing 
case files, working with the staff to prepare for hearing, goes in, 
holds a fair and complete hearing, and then makes a timely in- 
structional document to a decision writer, who then is trained and 
has more time to really delve into the issues and to make sure a 
legally sufficient decision is written, then, yes, I think judges can 
be very efficient and very productive, well above the 500- to 700- 
case range. 

Senator Coburn. You mentioned the words “unique reasons.” 

Judge Stults. Very unique reasons. 

Senator Coburn. What do you mean by that? 

Judge Stults. Well, it is kind of like the movie “The Perfect 
Storm.” During these 3 years we were talking about for this par- 
ticular judge, he was chief judge. Hence, he could assign cases to 
himself. He could assign as many cases as he wanted to himself. 
That cannot happen anymore. This will never happen again. We 
are limited to 1,200 cases a year; and, number two, a judge cannot 
assign himself a case. I cannot even assign myself a case. I have 
to have a member of management assign me a case. 

So that is what happened. He was in charge. For a number of 
reasons — and I do not want to take too much time here. 

Senator Coburn. No, I do not want you to go into the details. 

Judge Stults. But I have explained it to Mr. Dockham, and it 
will not, it cannot happen again. 

Senator Coburn. I am over. I will go back to 

Senator Levin. You can keep going if you want. 

Senator Coburn. No. Go ahead. 

Senator Levin. Going back to this document that we have here. 
Exhibit 22, and this Final Action Report. Region VIII here has a 
very low rate. Now, again, we are not looking at erroneous deci- 
sions. That is not the judgment. The question is judgments — are 
they problematic. These are decisions that have some errors, that 
policy was not followed. That does not mean that, again, they 
reached the wrong decision. I want to emphasize that. We do not 
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know whether they did or not. But these are cases which have 
problems in them in terms of following the rules and the process. 

Have any of you talked to the chief judge in Region VIII and try 
to ask him, “How come your rate is so much lower than our rate?” 
Do you know who that is, by the way? Do you guys get together 
every year, the chief judges? 

Judge Garmon. Yes, sir, we get together. In fact, more often that 
that, and we are often on the phone talking to each other. The 
judge in that region is recently stepping down. Her name is Mar- 
sha Stroup, and Judge Stroup is a very fine judge. 

This particular region has been a region that has performed well 
over the years historically within ODAR. It is not a large region 
insofar as the number of offices and judges and so forth. And she 
has managed that region very well, and so did her predecessor. 

Senator Levin. Could their caseload be lower? Could that be a 
reason, do you know? 

Judge Garmon. Caseload being lower? I would have to look at 
some statistics, but there is a possibility, but I really do not know, 
Mr. Chairman. I would not know how to answer that question. 

Senator Levin. Do you have any other comments about talking 
to the chief judge in Region VIII to figure out why they are so 
much lower than the national average? Have either of the other 
two of you done that? 

Judge Stults. No. 

Senator Levin. OK. Judge Erwin. 

Judge Erwin. I have not spoken to them. 

Senator Levin. All right. On page 9 of the report, there is a 
three-page list identifying in a more detailed way the nature of the 
problems that have been found in these cases. On page 10, in the 
middle, the listing indicates 46 percent of the problems involved, 
or about half, are inadequacies relating to identifying and evalu- 
ating the evidence. Consultative examiner, the opinion was rejected 
without adequate articulation. A non-examining source, the opinion 
did not identify or discuss that source. Residual functional capacity, 
the effects of a combination of impairments inadequately evaluated. 

Have you looked at those specific identified problems that are 
common to see if those problems are common in your offices? Do 
you take this report and put it to that kind of use? Judge Stults. 

Judge Stults. Well, again, I have been with this agency 16 
years, and I think everyone would agree the top ten reasons for re- 
mand have not changed much at all over the last 16 years. This 
information is available and is being shared. Again, I go back to 
the website, the “How MI Doing” that every judge has at their fin- 
gertips. And Judge Jonas and Judge Bice talked about the ability. 
You can drill down, see your remands and see the reasons, and 
now they are adding a feature that will help explain the policy that 
should have been followed. 

So this is a recent development, but it is one of many recent 
training initiatives that this agency has undertaken. So, yes, we 
have talked about reasons for remands at judges’ meetings, and I 
think probably that is true for all three of us. 

Senator Levin. Now, I asked the first panel this question about 
the grids as to whether or not the guidance as to how those grids 
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are to be used is clear, and their answer was, yes, sometimes it is 
guidance, sometimes it is direction, it is mandates. 

Is it clear to your judges how these grids are to be used, or is 
there any uncertainty or confusion? Because apparently our staff 
found that there was some uncertainty among ALJs as to whether 
these were binding or whether these were goals? 

Judge Erwin. I think it is pretty clear to the judges. 

Senator Levin. You think it is? 

Judge Erwin. Yes. 

Senator Levin. Judge Stults. 

Judge Stults. Oh, yes, very clear. 

Senator Levin. OK. 

Senator Coburn. Is it clear that they are binding, or is it clear 
that they are guidance? 

Judge Stults. Well, both. That is the function of the grid — if 
there are only exertional functional limitations, then the grid di- 
rects an outcome. But if there are non-exertional functional limita- 
tions, then the grid is a framework for either a favorable or unfa- 
vorable outcome. 

Senator Coburn. So why have we seen the shift from 1:4 to 4:1 
from medical reasons for disability to grid-related disability over 
the last 5 years in this country? 

Judge Stults. Age of the claimant. The grid really does not kick 
in until 50. As people get older — and we are seeing a lot or at least 
I am seeing a lot of older claimants — the grid kicks in at 50 and 
55 when you are 

Senator Coburn. So what you are saying, it is demographic. 

Judge Stults. Yes, that is my personal experience. 

Senator Coburn. Any other comments? 

[No response.] 

Senator Coburn. Thank you. 

Senator Levin. No, that is fine. There is a demographic shift, I 
know, but not quite to that extent. I do not think it is 1:4/4:1. Are 
there any other reasons that you can think of besides demographics 
as to why there has been that shift? 

Senator Coburn. We heard earlier from both our chief appellate 
judge and chief judge that the one of the requirements that they 
wanted to firm up on was residual functional capacity and medical 
criteria. If, in fact, that is the case, if the medical criteria is actu- 
ally looked at more firmly, you would — I would tend to think we 
would shift given — forget age for a minute. Those under 50, we 
would see more back towards medical criteria as a basis for dis- 
ability than functional residual capacity. Would you disagree with 
that statement? 

Judge Erwin. Do you mean a finding under Step 3 of the sequen- 
tial evaluation process? 

Senator Coburn. Yes. 

Judge Erwin. Is that what you are talking about? 

Senator Coburn. Yes. 

Judge Erwin. I guess in my experience, generally the DDS is 
going to find a lot of the Step 3 cases and pay those. And so the 
ones we get are the ones where the medical evidence was not so 
clear as to, again, have a presumptive disability by meeting a list- 
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ing where you have to do a more thorough analysis under Steps 4 
and 5. I do not know if that answers your question or not. 

Senator Coburn. I think to go back, Mr. Chairman, one of the 
things that has happened is we have seen a large percentage of 
people, given the severe dip in the economy, that were at that age 
group that were operating with significant disabilities now shift off 
of employment, probably not by choice, and go this direction. So I 
think that can — the demographic shift probably can explain for it, 
but it should not explain for it in the future if the economy comes 
back up. So it is one of the things we are going to be tracking over 
the next couple of years, what is utilized. 

You all were all present 

Senator Levin. Just to interrupt you, and I am done with my 
questions, I am not sure it can explain that great a shift, though, 
demographically, can it? 

Senator Coburn. I think it can. If you have auto workers, we hit 
this economy, and they are 50 years of age, and they have been 
working with arthritis in their knees and back and hands and el- 
bows, and all of a sudden they are laid off, you are going to see 
a disproportionate number of those 

Senator Levin. I agree. 

Senator Coburn. — who qualify under the disability guidelines 
go and get that; whereas, if they still had that job, they probably 
would not. 

Senator Levin. I think that is true. 

Senator Coburn. And so functional residual capacity at that age, 
they can go to the grid, be gridded, and done. 

Senator Levin. But is the demographic shift in terms of the age 
of the applicants that dramatic that it explains the 1:4 versus 4:1 
ratio in terms of the use of the grid? It is hard to imagine it, but 
it could be. And if it is, so be it. 

Senator Coburn. Well, the other question that would go to that 
is: Can gridding be done at the DDS level? And the answer is yes. 
So why would that not be taken out before it gets to you? 

Judge Garmon. Senator Coburn, it depends on the information 
that the DDS has in front of it at the time. Remember, the DDS 
is at the very front end of the process. By the time the case gets 
to an administrative law judge, a lot of other medical evidence may 
have gotten into the file at that particular point in time. I can give 
you a personal example. 

A friend of mine. Tommy Warren, who was Director of the DDS 
in Alabama — and I was the Hearing Office Chief in Birmingham at 
that time — we were both puzzled at some times why they denied 
a case at the DDS level and we would get it and sometimes pay 
it on the record at the hearing office level. So we got together, we 
got his doctors, we asked him to give us a sample of the cases that 
he was interested in, and so we got the doctors to come over and 
look at those cases, considering the case and what we had in the 
case at that particular time. 

When they came over after looking at the cases, they really did 
not disagree with these files that we had paid on the record be- 
cause there was additional medical evidence in the file or the 12- 
month period had gone by at that particular point in time. The 
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claimant was still disabled, or at least there were medical records 
in the file that tended to indicate that. 

So, yes, they do apply, but they apply it with what they have at 
that point in time. 

Senator Coburn. I referenced in my opening statement kind of 
some midnight advisories and cheaply bought information that 
ends up showing up late in the process. And as a physician who 
has testified before an administrative law judge before, it is true 
that the medical record continues to mature during these cases. 
But it is also true that sometimes we are selecting the medical in- 
formation we want presented in the case. And so tell me how you 
all decide a balance between here is what Tom Coburn, a primary 
care physician, has said about this patient’s ability to work under 
the guidelines of disability that we use in terms of range of motion, 
etc, lifting capabilities, and observation, versus somebody who saw 
this patient for 10 minutes and has written another one that says 
they are totally disabled, and you have got conflicting information. 
Here is somebody who has taken care of somebody for 15 years and 
says they are not disabled. Here is somebody that saw them for 10 
minutes and says they are. How do you balance that information? 

Judge Garmon. Well, first of all, we have a ruling that says that 
a treating physician’s information is to be given more credibility 
under our guidelines, and so we weigh that evidence more than we 
would somebody coming in at the last moment with a 10-minute 
examination or however you described it. So the judge in his mind 
is actually looking at all of that. We certainly are under a duty to 
try to get as much of the claimant’s treating information as we pos- 
sibly can that is there. 

Now, I will tell you also that, when I was hearing cases in one 
State — a lot of times claimants just did not get any medical infor- 
mation, often because the fact that there was abject poverty and 
sometimes I would have a claimant walk in that I could just tell 
had some serious problems here and I am not a doctor, but I could 
tell. And I would send that person out to have a consultative exam- 
ination, because if I had gone ahead at that particular point in 
time, I probably would not have found them disabled. 

So a judge is using his common sense. He is looking at the de- 
meanor of the claimant. He is looking at everything that is going 
on in that hearing at that particular point in time and trying to 
make the best decision he can with the authority that he has got 
and with the instructions that he has got on how he is to decide 
those cases. 

Senator Coburn. Let us go to Exhibit 4,i Alabama Case 69. The 
role of attorneys was something that a lot of the ALJs raised as 
sometimes a problem. In this case, this judge relied primarily on 
a three-question form filled out by the claimant’s doctor the day be- 
fore the hearing. That form was requested and sent to SSA by that 
claimant’s attorney. 

Exhibit 4b 2 is a standard Notice of Disapproved Claim from SSA 
when a case is denied. It shows the case was denied on September 
26, 2008. 


1 See Exhibit 4 which appears in the Appendix on page 347. 

2 See Exhibit 4b which appears in the Appendix on page 352. 
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Then if you look at Exhibit 4g,^ you will see a form submitted 
when a claimant hires a representative, this one dated October 10, 
2008, 2 weeks after being denied. 

The questions I have for — and all of you are free to comment on 
this. How common is it for someone to get an attorney if they are 
denied the first time? Fairly common. 

Judge Erwin. Yes, sir. 

Senator Coburn. All right. Do people who hire attorneys usually 
do so at the beginning of the process or the middle of the process? 

Judge Stults. Middle. 

Judge Garmon. Middle, I would say. 

Senator Coburn. OK. What does it say about our program that 
people need to have an attorney to process through this system? 
Any comments? 

Judge Stults. I would just say that our local bars are much 
more aggressive in locating claimants perhaps today than they 
were 10, 15, 20 years ago. I was a private practitioner 30 years ago 
in central Oklahoma, and you did not see ads, you did not see TV 
or radio commercials that some of our representatives are now 
playing pretty regularly. And I think this goes back to the grid 
question. I think some of our representatives focus in on older folks 
seeking to see if they might want to become claimants. 

So I think it is the sophistication of the bar in reaching out to 
claimants to become a part of the process. 

Senator Coburn. Yes. 

Judge Erwin. I do not think a claimant needs to have a rep- 
resentative. To me, one of the best roles a representative does is 
get me the medical evidence in a timely manner and get the claim- 
ant to the hearing. If the claimant is going to come to the hearing, 
and if they filled out the forms in advance, we can request their 
medical records, and then I can ask questions of the claimant. If 
we do not have the medical records, I will have to ask the claimant 
at the hearing: “Do we have everything? Is there any doctor that 
you have seen so I can get the objective findings?” And then maybe 
I have to have a supplemental hearing, or I have to look at the 
records that I get. 

But there was a question earlier. Are we too claimant friendly? 
I do not think we are too claimant friendly, but we are very claim- 
ant friendly. And in the instance of a claimant without a represent- 
ative, one of the hats we have to wear is to help them develop the 
record. And if I have a claimant that is going to appear and is 
going to cooperate and help me develop the record, I do not believe 
that person needs a representative. 

Senator Coburn. OK. 

Judge Garmon. By the same token — and I do not necessarily dis- 
agree with what my fellow judges said, but also at the same time — 
you sometimes have people who come in and their educational level 
is such that they really do not understand the process. A lot of 
times their memory, past medical treatment, and things of that na- 
ture are very limited and where I have found that the representa- 
tive is especially helpful is in that and also in gathering things 
other than medical evidence. Sometimes there can be employment 


^See Exhibit 4g which appears in the Appendix on page 375. 
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records that are missing from the file or other things like that, or 
the lack thereof. 

So there can be a very valid role for having a representative in 
a case, and I think sometimes they are very well served by having 
a representative. 

Senator Coburn. OK. Well, let us continue on with this one case 
because I want to kind of use it. Go to Exhibit 4i,i if you will. In 
this case, a medical expert was asked to testify about the clinical 
assessment of pain. Do medical experts usually get evidence in ad- 
vance of the hearing? 

Judge Stults. Yes. 

Judge Garmon. Yes. 

Senator Coburn. OK. How long do they usually have to look it 
over? 

Judge Stults. In our office, I would say they get at least 20 days 
prior to hearing. 

Senator Coburn. OK. Is it generally a good practice for medical 
experts to see the evidence for the first time at a hearing? 

Judge Stults. No. 

Senator Coburn. All right. So on page 3 of the hearing tran- 
script, page 4j, the judge asks the doctor what he thinks, the doctor 
read the document into the record and said, “So that would pre- 
clude an employment.” So here is a case where a doctor had never 
seen the information, read the statement, and a decision is made. 
Is this really expert testimony when all we are doing is reading the 
statement by an expert and answering one question? 

And how does that fit into the quality parameters that you all 
are supposed to work under? 

Judge Garmon. Of course, this is where I am trying to put my- 
self in the mind of the judge and the doctor and everybody else in 
there. I cannot really do that. But, I have seen doctors that I re- 
spect be able to give decisions, and valid decisions, who I have seen 
give decisions both ways — I mean, not just one way or the other 
way, but who have in cases read reports. Sometimes we get reports 
at the last moment. And so I have also — if the doctor felt that he 
needed more time — asked for more time to review the record. So in 
this particular case, I cannot say. I was not there. I do not know. 

Senator Coburn. Well, if you go and look at the record, you can 
see what was turned in, and right there, and it is a subjective as- 
sessment. It is not an objective assessment. 

Let me ask a couple questions, because I know we want to close 
out this hearing. Do you all agree that you should not get last- 
minute evidence before a hearing? In other words, there ought to 
be a time frame that you get to look at it, instead of it being given 
to you the day before or the day of the hearing? Do you agree, if 
you have information that is coming in that is new, that has to be 
looked at in light of the whole record, that to spring that on you 
the morning of the hearing is inappropriate and that we ought to 
have some guidelines for a cutoff date for the admission of informa- 
tion, and if new information comes, that we ought to delay the 
hearing rather than continue the hearing with new information 
that had not been seen in light of the rest of the record? 


^See Exhibit 4i which appears in the Appendix on page 379. 



50 


Judge Erwin. I will certainly agree that it makes it difficult 
when you get sprung a large amount of evidence the night before 
or the day of the hearing. 

Senator Coburn. Any disagreement with that? 

Judge Garmon. No, sir. I mean, that is certainly reasonable. I 
would say also it depends on the evidence. If it is just a little bit, 
it does not make much difference. But if they come in with a stack 
of papers that high, yes, that is a whole lot of 

Senator Coburn. Or if it is a major — or maybe it is one piece of 
evidence, but it contradicts everything else in the record. 

Judge Garmon. Well, then, that is a different question. 

Senator Coburn. That is right. 

Judge Garmon. Yes. 

Senator Coburn. So the point is late evidence ought to be consid- 
ered in a thoughtful, intelligent way and not because it is just im- 
mediate to the hearing, and there is nothing wrong, if you are 
going to submit late evidence, fine, let us just delay the hearing to 
give the ALJ the time to consider that in light of the whole record. 

Judge Garmon. Yes, sir. I have actually continued cases where 
I have had too much at one point. 

Senator Coburn. All right. One other thing that I would like to 
ask you, because several ALJs have told me that they rely often 
on the Minnesota Multiphasic Personality Inventory (MMPI), or 
did until they were told they could not use it anymore as an assess- 
ment capability of the individual. And I can testify as a practicing 
physician up until January of this year that that is a valuable tool 
used throughout the medical community to assess large, difficult 
areas in terms of both personalities but also objectivity in terms of 
the statements of the patient as well as their overall condition. 

Do any of you have an opinion about whether or not you ought 
to be able to use tools that are out there that will actually help you 
decide the case better and whether or not the Social Security Ad- 
ministration ought to restrict your ability to use those tools since 
you are the decider of fact? 

Judge Garmon. Well, since medicine is a higher art than being 
a judge [Laughter.] 

Senator Coburn. I do not know that it is. You know, we say 60 
percent art, 40 percent science. My lawyer friends tell me that 
being a judge is 60 percent the law and 40 percent interpretation 
of the law. So I think they are a little bit reversed. 

Judge Garmon. All right. The point, though, is that I think along 
this line it would have to be deferred to our policy people. We did 
not make that decision. 

Senator Coburn. No, no. I am asking you about your opinion of 
the decision. You have an independence. I mean, we have heard 
from your bosses today that said they cannot get involved in inter- 
fering with your decisions, but yet they do because they have re- 
stricted your access to a tool that many of the ALJs in this country 
have used very effectively in deciding cases in the past. And so 
what, in fact, they are doing by limiting the MMPI is saying they 
are going to decide what you can look at and what you cannot. 

Judge Stults. Well, I would have to agree with Judge Garmon. 
It is a policy determined by the agency. We, in our qualified 
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decisional independence, are limited to do what the Commissioner 
says. 

Now, I will tell you this right now: We are still getting consult- 
ative exams with the MMPI in it, and that will continue for a pe- 
riod of time. So at least for me personally, it is a little premature 
because I have not had the opportunity to have cases come before 
me where I do not have that as a tool. 

Senator Coburn. Well, but the point is you do not have the abil- 
ity now under the rules to request an MMPI on a case. 

Judge Stults. That is true. 

Senator Coburn. Our judges could not answer it, but why would 
we limit your ability to utilize information that would help you 
make a better decision in a case? 

In other words, somebody needs to explain to this Subcommittee 
why in the world we would take something that has been used for 
years, that is recognized scientifically to be very valid and a very 
good tool for large areas in health care and also judgment and say 
all of a sudden you cannot use it? 

Judge Garmon. Yes, sir, and as I understood the answer of the 
prior panel, that information is coming to you, and you will get the 
reasoning behind it. 

Senator Coburn. Were any of you shocked that you could not use 
that anymore? Did it cross your mind that, “Here is a tool that may 
help me decide a case accurately that I no longer am going to be 
able to utilize”? 

Judge Garmon. Well, sir, I am not a doctor, so I — again, you are 
asking me to step into your role 

Judge Erwin. Without speaking to policy, without speaking for 
the agency, I did use the information, and a number of judges have 
wished they could still get it. 

Senator Coburn. OK. 

Judge Erwin. That is my personal opinion. I do not speak for the 
agency. 

Senator Coburn. I understand, and I know that is not policy. I 
am just saying, anybody that has used it and seen it has seen the 
value of it. 'Vi^y do we take a valuable tool and restrict its use 
given that we are — ^you have significant freedom to make policy de- 
cisions about an individual case as long as you are doing it within 
the parameters of guidelines that the Social Security Administra- 
tion sets up. Why would we restrict your ability to utilize informa- 
tion to help you make that case? 

All right. I will have some additional questions for the record, 
Mr. Chairman. I again thank you, and I thank all of you. Thank 
you for your service, one. You have got a tough job. Tough. Good 
luck. 

Judge Garmon. Thank you. 

Judge Stults. Thank you. 

Senator Levin. Dr. Coburn, I think we probably should then offi- 
cial ask the Social Security Administration to answer that question 
since this panel is not able to answer it. I think it is your sugges- 
tion — and I totally agree with it — that we find out. I do not know 
what an MMPI is, frankly, but I know that Dr. Coburn does, and 
we should know why information which has been traditionally rel- 
evant in a case is no longer apparently requestable. 
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Senator Coburn. Yes. 

Senator Levin. So if that is all right with you we will official ask 
the Social Security Administration to give us the answer within 30 
days as to why it is that they have taken that step.^ 

I want to thank Dr. Coburn, and I want to thank his staff and 
my staff for the work that they have done on this. It is a significant 
problem which has been addressed here. From my offices back in 
Michigan, this is not the number one problem by any means that 
we have with Social Security disability. The number one problem 
we hear about is the long wait, and that is something which I 
think has now been somewhat shortened, actually, but nonetheless 
represents a huge problem for us. 

I think the second problem we hear the most about is the fear 
that the Social Security disability program may run out of fund- 
ing — will run out of funding at the current rate in a couple of 
years, and what are we going to do about that? But this problem 
that has been identified and gone into and investigated by this 
Subcommittee now relates to that second question. It probably re- 
lates to the first question, for that matter. 

So I want to thank Dr. Coburn for his leadership in looking at 
the problem. We just simply should not have 20 or 25 percent of 
the cases that have, according to the Social Security Administra- 
tion, errors or inadequacies in them. The Social Security Adminis- 
tration has begun to tackle the problem. We both gave them credit 
for doing so. We hope our report helps that effort, and I know that 
is clearly the intention of the report. 

With that, I will thank again Dr. Coburn, and our staffs, and 
thank our panel, and we will stand adjourned. 

[Whereupon, at 12:45 p.m., the Subcommittee was adjourned.] 


^See Exhibit No. 23 which appears in the Appendix on page 900. 
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Social Security Disability Programs: 

Improving the Quality of Benefit Award Decisions 

The Social Security Disability Insurance program provides financial support to 
Americans who, due to a disability, are incapable of working at a full-time job. The number of 
individuals applying for disability insurance aid has been increasing in recent years, made worse 
by the 2008 financial crisis when millions of workers lost their jobs and their employer- 
sponsored health insurance. Without health insurance, many of those individuals couldn’t afford 
to pay for health care. Without health care, chronic conditions held in check by medicine and 
treatment worsened and sometimes became disabling. Those workers then turned to federal 
disability insurance. 

More individuals receiving disability insurance payments has, in turn, increased the stress 
on the Social Security Disability Trust Fund. Recent estimates predict that trust fund may be 
unable to pay full benefits by 2016, a problem this country has amoral obligation to address. 

Another problem is how long the disability application process takes. Applicants can 
wait two years to get a hearing and even longer for their case to be decided. During that years- 
long wait, claimants often have less access to medical care or medicines. Although the Social 
Security Administration has recently reduced the backlog, large numbers of our most vulnerable 
citizens are still waiting in long lines. 

While there are many concerns about Social Security disability programs, including 
exhaustion of the trust fund and the backlog, today’s hearing focuses on another set of concerns: 
what happens when an individual finally gets to the front of the line and gets their case heard. At 
the request of Dr. Cobum, the Ranking Republican on our Subcommittee, we launched a 
bipartisan investigation into how decisions are made to award disability benefits. After receiving 
actual case files from three counties in three different states, with all persona! information 
removed, the files were reviewed to see how they were being decided, at both the initial and 
appellate levels. The review examined only cases in which benefits were awarded, and not any 
cases in which benefits were denied. 

A number of troubling problems appeared. One judge who churned out over 1,500 cases 
per year took inappropriate shortcuts in his opinions, cutting and pasting medical evidence from 
the case file into his opinions without explaining or analyzing what it meant, and writing the 
phrase “etc., etc., etc.” rather than describing the relevant evidence. His chief judge confronted 
him in person and by letter, but for years he turned out the same poor quality work. 

In other cases that were reviewed, judges held perfunctory hearings that lasted less than 
five minutes, failed to elicit any testimony from the person applying for benefits, and failed to 
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examine medical evidence raising questions about whether that person was entitled to disability 
benefits. In still other cases, poorly written opinions awarding benefits failed to identify medical 
evidence showing how the requirements for establishing a disability were met, did not 
acknowledge or address evidence that impairments were not disabling or evidence that the 
claimant had been working, and at times even misreported medical findings or hearing 
testimony. 

The report’s findings of a large number of poor quality decisions in the 300 case files 
reviewed are consistent with the Social Security Administration’s own internal research. An 
SSA quality review process found that, in 201 1, 22% or over 1 in 5 disability cases decided by 
an Administrative Law Judge had contained errors or were inadequately justified. Those errors 
went in both directions, awarding and denying benefits. Those errors and inadequacies did not 
mean that the 1 in 5 disability decisions were all wrongly decided; what they meant was that the 
opinions being produced in those cases did not contain the type of analysis needed to be 
confident that the cases were correctly decided and disability benefits go only to the truly 
disabled. 

Senator Cobum is releasing a report that describes the results of the investigation into the 
disability decision making process. That report, in a unique way, provides detailed, relevant 
information about a process that is necessarily closed to the public, since disability hearings 
discuss an individual’s personal medical records. The report not only confirms the Social 
Security Administration’s own findings, it demonstrates what is at stake, identifies important 
issues illustrating how the quality of disability benefit award decisions needs to be improved, and 
why oversight by the SSA and Congress is so important. 

The report also contains many recommendations with which 1 agree, including expanding 
the Social Security Administration’s quality review process; closing the evidentiary record at a 
reasonable time before a hearing to ensure adequate time to review materials; updating the 
decades-old job list; and increasing training for the judges. 

I do have a significant concern about a key recommendation to mandate a government 
representative at all disability hearings, because of the likelihood that it would lead to an 
adversarial process. The Supreme Court has said that the Social Security Act calls for the 
agency to operate “as an adjudicator, and not as an advocate or adversary.” That is a central 
principle of the disability system, and if the proposed government representative is not to 
advocate for a particular position before the Administrative Law Judge, it would seem to be an 
expensive and time consuming duplication or confusion of roles. 

The men and women who administer the Social Security disability programs don’t have it 
easy. The plight of the disabled demands that they do their jobs quickly, given the backlog. The 
law requires them to navigate complex rules and make difficult judgments. The threat to the 
program’s solvency hovers over everything. 1 hope that the Subcommittee’s work will 
contribute to the ongoing efforts to improve the disability award process, and I look forward to 
the testimony of our witnesses today. First, 1 turn to my friend, the Ranking Republican Senator 
Cobum, for his opening statement, and thank him for the extensive work he and his hardworking 
staff put into this important effort. 
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Chairman Levin, Ranking Member Coburn, and Members of the Subcommittee: 

Thank you for the opportunity to appear before you today. My name is Judge Patricia 
Jonas. I am the Executive Director of the Office of Appellate Operations and the Deputy 
Chair of the Appeals Council (AC) at the Social Security Administration Office of 
Disability Adjudication and Review (ODAR). Since 1940, the AC has operated under a 
direct delegation of authority from the Commissioner of Social Security to help oversee 
the hearings process. The AC conducts reviews of practices and decisions based on 
this authority. I oversee approximately 75 administrative appeals judges of the AC who 
review both the allowances and denials made by our administrative law judges (ALJ). 

I understand the Subcommittee is preparing to release a report concerning 300 
disability cases — 100 each from Buchanan County, VA, Dallas County, AL, and 
Oklahoma County, OK. We have not yet seen that report, but we look forward to 
reviewing it and working with the Subcommittee to collect meaningful data about areas 
of mutual concern. We recognize that the conclusions of this study will be severely 
limited by the statistically non-representative sample of cases that was studied. That 
said, we are hopeful that the report will identify data that merit further research. We are 
also pleased to share with you the agency’s preliminary findings from its separate 
review of the 300 cases. 

In addition to addressing the findings from your report, I want to take this opportunity to 
update you on the improvements we have made to the hearings and appeals process. 
The Supreme Court has recognized that we are “probably the largest adjudicative 
agency in the western world,” and we take very seriously our responsibility to issue 
timely and accurate decisions.’ 

When Commissioner Astrue arrived five years ago, there was widespread discontent 
with backlogs and delays in the disability system. There was also significant concern 
about the quality of our decision-making. The majority of a prior agency plan to fix those 
problems— Disability Service improvement (DSI)— was halted so that resources could 
be redirected to backlog reduction. The numbers tell the story. At the time, over 63,000 
people waited over 1,000 days for a hearing, and some people waited as long as 1,400 
days. We were failing the public. 

Right from the beginning, Commissioner Astrue’s refrain was that we could not take the 
easy road of short-term fixes on backlogs that would aggravate our quality issues. With 
that principle in mind. Commissioner Astrue developed an operational plan that focused 
on the gritty work of truly managing the unprecedented hearings workload. We made 
dozens of incremental changes, including using video more widely, improving 
information technology, simplifying regulations, standardizing business processes, and 


^ Heckler v. Campbell, 461 U.S. 458, 461 n.2 (1983). 
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establishing ALJ productivity expectations, to name just a few. Additional resources 
provided by Congress in the Recovery Act were critical to supporting these initiatives. 

Today, the result is clear — the plan has worked. Average processing time, which stood 
at 532 days in August 2008, steadily declined for more than three years, and currently 
stands at 359 days. 

This improvement in our ability to hold hearings and issue timely decisions is even more 
impressive when you consider that we have given priority to the oldest cases, which are 
generally the most complex and time-consuming. Since 2007, we have decided over 
600,000 of the oldest cases. Each year, we lower the threshold for aged cases to 
ensure that we continue to eliminate the oldest cases first. We ended fiscal year (FY) 
201 1 with virtually no cases over 775 days old. Through the steady efforts of our 
employees, we now define an aged case as one that is 725 days or older, and we have 
already completed over 90 percent of them. Next year, our management goal is to raise 
the bar on ourselves again by focusing on completing ali cases over 675 days oid. 

As we have worked to provide your constituents with quicker decisions, we have not 
forgotten our duty to ensure that every decision is fair and meets the requirements of 
the iaw. in short, we strive to make sure that our decisions are of the highest quality. 

Prior to Commissioner Astrue's arrival, due to several years of budget shortfalls, the 
agency had performed very little quality review at ODAR, in large part due to litigation 
and congressional reaction to the "Bellmon Review" in the 1980s. And perhaps equally 
important, as a result of that litigation and congressional reaction, our policy guidance 
and feedback to our ALJs was limited. For many years, a remand order was the 
primary method of providing written feedback from the AC to ALJs. While this method 
of providing feedback and guidance to ALJs is still an appropriate mechanism when 
addressing individual cases, there are limitations. For example, the number of remands 
to any ALJ is relatively small, and, until the reintroduction of a favorable review effort at 
the AC, the feedback was generally limited to cases in which the ALJ made an 
unfavorable decision. 

However, under Commissioner Astrue’s leadership, we took aggressive steps to 
institute a more balanced quality review into the hearings process. The first step was to 
develop serious data collection and management information for ODAR, and the next 
step was to revive development of an electronic policy-compliant system for the AC, 
which had been terminated by the DSI initiative. These new tools permitted the AC to 
capture a significant amount of structured data concerning the application of agency 
policy in hearing decisions. In December 2008, Commissioner Astrue provided 
resources to our Office of Quality Performance to institute an independent national-level 
review of hearings level decisions to ensure a consistent and comparative review for all 
three adjudicative levels of the agency's disability process. Also, in 2009, 

Commissioner Astrue reestablished the quality review function in the AC, known as the 
Division of Quality (DQ), that reintroduced review of a sampling of favorable hearing 
decisions. This office took about a year to implement fully since we had to hire, train. 
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and lease office space for about 50 staff whose function is to identify quality issues in 
the processing of disability cases at the hearings level. Beginning in September 2010, 
the DQ began to conduct the reviews of favorable hearings level decisions. 

These new quality initiatives have given us a new opportunity to improve our feedback 
and policy guidance. The data collected from these quality initiatives identify the most 
error-prone provisions of law and regulation and this information is used to design and 
implement our ALJ training efforts, including the annual judicial training and mandatory 
quarterly training for all ALJs, We have also recently implemented a new process that 
expands the opportunity for ALJs to provide feedback to the AC when a remand is 
issued. 

We also provide feedback on decisional quality, giving adjudicators real-time access to 
their remand data. We develop and deliver specific training that focuses on the most 
error-prone issues that our judges must address in their decisions. In addition, we 
make available specific training to address individualized training needs. 

These efforts are testing some longstanding traditions within ODAR. We are moving 
from training based primarily on anecdotal information as to our most significant 
problems to a data-based identification of issues. Training materials are developed so 
that they are not only a policy reminder, but a skill-based training designed to improve 
both the adjudicator’s efficiency and accuracy in case adjudication. We are transparent 
with the information that we are collecting so that the ALJs can more readily make use 
of the information. Providing a mechanism for the ALJs to question the AC about a 
remand is also a new innovation. We believe that our hearings process is improving 
because of this increased feedback and communication. 

As you are aware, there is a public dialogue about our ALJs and our hearing process. 
Certainly, the fact that better ALJ data are readily available is a factor. Allegations both 
of “paying down the backlog” and fraud in the disability system have appeared in the 
media from time to time. These allegations are based mostly on anecdote and 
innuendo, and unfairly diminish our accomplishments over the past five years. 

Moreover, these reports often ignore the reality that we are making quicker, higher 
quality disability decisions. Over the past five years, the allowance and denial rates 
have become more consistent throughout the ALJ corps. Since FY 2007, there has 
been more than a two-thirds reduction in the number of judges who allow more than 85 
percent of their cases. ^ 

Of course, opportunities for continued improvement remain. Due to challenges 
maintaining our staffing levels and difficulty keeping up with demand, we have begun to 
lose ground with respect to our average processing time these last two years. At this 
point, it appears all but certain that we will not meet our average processing time goal of 
270 days in FY 2013; however, full funding of the President’s budget would allow us to 
make progress. 


^See Appendix A. 
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300 Case Study Preliminary Findings 

While my office has not yet reviewed the 300 disability cases provided the 
Subcommittee, which consisted of a mixture of decisions from all levels of our 
adjudication process and were weighted toward allowances, the agency’s Office of 
Medical and Vocational Evaluation did a basic review of them. I understand that they 
found a limited number of policy issues that are consistent with what we saw when the 
DQ in the AC conducted a national random sample review of favorable hearings level 
decisions in FY 2011. 

Two areas that concerned us in our AC sample results were the evaluation of medical 
opinion and the assessment of residual functional capacity (RFC). Using the data we 
collected at the AC, we provided mandatory training to all ALJs on RFC and evaluation 
of medical source opinion earlier this year. Just as with the cases we see at the AC, the 
majority of the ALJs in the cases that the Subcommittee requested appear to have 
complied with our policies. However, there also are examples in which ALJs were not 
policy compliant in evaluating the appropriate weight given to a medical source’s 
opinion and in assessing the claimant's RFC. There were also several case examples 
from one ALJ in which the written decision appeared inaccurate and contained 
boilerplate information that was not relevant to the individual claimant. That same issue 
had been seen by the DQ in the random sample review and, as a result, the Chief ALJ 
had instructed the ALJ to discontinue this practice. This example shows that our 
improvements are producing positive results. 

Building Speed and Quality into the Hearings and Appeals Process 

When the agency established the hearings process in 1940, it designed the process to 
handle a substantial number of cases— that is, a larger number than was handled in 
other hearing processes.^ However, over the years, that number has grown. In FY 
2007, we received nearly 580,000 hearing requests; last fiscal year, we received over 
859,000 hearing requests, which was a record number. The main reason behind this 
workload growth in recent years has been the flood of new appeals caused by the aging 
of the baby boomers and the economic downturn. Rapid expansion of large firms 
representing claimants may also be a factor in the higher rate of appeal. 

To address these growing workloads, we decided to return to the gritty work of truly 
managing our hearings and appeals workloads. 

We hired additional ALJs for the offices with the heaviest workloads and informed our 
entire corps of our expectation that they should issue between 500 and 700 legally 
sound decisions annually.'' When we established that productivity expectation in late 


’ Basic Provisions Adopted by the Social Security Board for the Hearing and Review of Old-Age and Survivors 
Insurance Claims, at 4 (January 1940). 

“ In addition, we limit the limit the number of cases assigned per year to an AU. 
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2007, only 47 percent of the ALJs were achieving it. in FY 201 1 , 77 percent met the 
expectation, and we expect that percentage to rise this fiscal year. 

We opened five National Hearing Centers (NHC) to further reduce hearings backlogs by 
increasing adjudicatory capacity and efficiency with a focus on a streamlined electronic 
business process. Transfer of workload from heavily backlogged hearing offices is 
possible with electronic files, thus allowing the NHC to easily provide assistance to 
these areas of the country. 

In 201 0 and 201 1 , we opened 24 new hearing offices and satellite offices. While a lack 
of funding forced us to cancel plans for additional offices, those we did open are making 
a substantial difference in communities that were experiencing the longest waits for 
hearings. 

We increased usage of the Findings Integrated Templates that improve the legal 
sufficiency of hearing decisions, conserve resources, and reduce average processing 
time. We introduced a standard Electronic Hearing Office Process, also known as the 
Electronic Business Process, to promote consistency in case processing across all 
hearing offices. We also built the “How Ml Doing” tool that gives adjudicators extensive 
information about the reasons their cases were subsequently remanded and allows 
them to view their performance in relation to the average of other ALJs in the office, 
region, and Nation, Currently, we are developing training modules for each of the 170 
bases for remands that eventually will be linked to this tool so that ALJs can obtain 
training on targeted issues. 

We expanded automation tools to improve speed, efficiency, quality, and accountability. 
We initiated the Electronic Records Express project, which provides electronic options 
for submitting health and school records related to disability claims. This initiative saves 
critical administrative resources because our employees burn fewer CDs freeing them 
to do other work. In addition, appointed representatives with e-Folder access have self- 
service access to hearing scheduiing information and the current Case Processing and 
Management System (CPMS) claim status for their ciients, reducing the need for them 
to contact our offices. We have registered over 9,000 representatives for direct access 
to the electronic folder. We also implemented Automated Noticing that allows CPMS to 
automatically produce appropriate notices based on stored data. We implemented 
centralized printing and mailing that provides high-speed, high-volume printing for all 
hearings and appeals offices. We implemented Electronic Signature that allows ALJs 
and Attorney Adjudicators to sign decisions electronically. 

Additionally, we are developing another automated tooi, the electronic bench book 
(eBB), which we believe will help ALJs review, decide, and provide instructions for 
decision writers in a fully electronic environment. Last month, we initiated a pilot of the 
eBB in three hearing offices. The eBB is a web-based tool that aids in documenting, 
analyzing, and adjudicating a disability case according to our regulations. Wherever 
possible, we reuse data to limit the need to re-enter information. eBB is designed to pull 
in and display information entered from various sources. eBB should make review of 
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the electronic file and instructions to decision writers more complete and efficient, which 
would reduce the number of cases remanded because of incomplete documentation. 

We have Federal disability units that provide extra processing capacity throughout the 
country. In recent years, these units have been assisting stressed State disability 
determination agencies. After evaluating our limited resources, our success in holding 
down the initial disability claims pending level, and a further spike in hearings requests, 
we redirected these units in February 2012 to assist in screening hearings requests. 

Our Federal disability units can make fully favorable allowances, if appropriate, without 
the need for a hearing before an ALJ, 

We also listened to criticism from Congress and others. We have tried to make the right 
decision upfront as quickly as possible. For instance, we are successfully using our 
Compassionate Allowances (CAL) and Quick Disability Determination initiatives to fast- 
track disability determinations at the initial claims level for over 150,000 disability 
claimants each year, while maintaining a very high accuracy rate. Currently, about 6 
percent of initial disability claims qualify for our fast-track processes, and we expect to 
increase that number as we add new conditions to our CAL program. This helps keep 
these cases out of our appeals process altogether. 

At the AC, we also made improvements that helped us to handle the influx of cases 
from the hearing offices and improve the quality of decisions throughout our entire 
hearings and appeals process. For example, we developed and are now using the 
Appeals Review Processing System (ARPS), an Intranet case processing system that 
helps staff identify errors, prepare recommendations for review, identify trends, and 
provide feedback to adjudicators and staff. 

Over the last few years, the AC has developed an interactive training model that 
received the prestigious W. Edwards Deming Training Award from the Graduate School 
USA in 2011. 

In the future, we plan to implement a new case assignment model for the AC that will 
group cases with similar issues and assign those cases concurrently. This change will 
improve consistency and help identify areas for future training, while also decreasing 
processing times for all claimants. 

However, of all the important improvements we have made or plan to make at the AC, 
none is more important than the recent creation of the DQ. In 2008, we presented 
Commissioner Astrue with a plan that would allow us to gather comprehensive data on 
the quality of our hearing decisions. Recognizing an obvious need. Commissioner 
Astrue established a workgroup in 2009, which led to the establishment of DQ in 
September 2010. 

Even in the beginning, when the data were just trickling in, we began to identify 
decision-making issues that we knew needed to be addressed through rulemaking or 
sub-regulatory action. 
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Currently, DQ reviews a statistically valid sample of un-appealed favorable ALJ hearing 
decisions before those decisions are effectuated (i.e., finalized), as authorized by 20 
CFR 404.969 and 416.1469, In FY 2011, DQ reviewed 3,692 partially and fully 
favorable decisions issued by AUs and attorney adjudicators, and took action on about 
22 percent, or 812, of those cases,® 

While longstanding regulations do not permit our DQ to do pre-effectuation reviews that 
are based on a specific ALJ or hearing office, the DQ is able to conduct post- 
effectuation focused reviews on specific hearing offices, ALJs, representatives, doctors, 
and disability program issues, etc.® These reviews allow us to better understand how 
our complex disability policies are being implemented by various parties throughout the 
hearings level. We identify potential subjects for focused reviews from a variety of 
sources, including data collected through our systems, findings from pre-effectuation 
reviews, and internal and external referrals received from various sources regarding 
potential non-compliance with our regulations and policies. One way we use these 
reviews is to identify common errors in ALJ decisions. The results of these reviews 
show common errors to be failure to adequately develop the record, lack of supporting 
rationale, and improper evaluation of opinion evidence. We have used this information 
to develop and implement mandatory training for our ALJs. Furthermore, we use the 
comprehensive data and analysis provided by DQ to provide feedback to other 
components on policy guidance and litigation issues. 

Moreover, since we are handling more cases in both our hearing offices and at the AC, 
the number of new Federal court cases filed challenging our final decisions has gone 
up. In FY 2007, dissatisfied claimants filed 11,920 new cases. That number rose to 
15,644 in FY 2011, and we project that there will be about 19,100 new cases filed in FY 
2013. Our success in the courts has also improved. In FY 201 1 , courts affirmed our 
decisions in 51 percent of the cases decided, up from 49 percent in FY 2007, and court 
reversals have decreased from 5 percent to fewer than 3 percent of cases over this 
time. 

Finally, notwithstanding our impressive work to-date, we have sought outside advice 
from the Administrative Conference of the United States (ACUS) to guide our future 
quality improvement efforts in our hearing offices and at the AC. Currently, ACUS is 
studying: 


• The effect of the treating physician rule on the role of the courts in reviewing 
our disability decisions and the measures that we could take to reduce the 
number of remanded cases; 


^ In those instances, the AC either remanded the case to the hearing office for further development or issued a 
decision that modified the hearing decision. 

^ Since these focused reviews are post-effectuation reviews, they do not change case outcomes. 
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• The AC’s role in reviewing cases to reduce any observed variances and the 
efficacy of expanding the AC’s existing authority to conduct more focused 
reviews of judge decisions; and 

• How the AC can select cases for review — as well as when the AC should 
select cases for review (i.e., pre- or post-effectuation) — and what should be 
the scope and manner of review. 

We expect ACUS to deliver its preliminary findings by the end of this calendar year and 
a draft final report with recommendations early next year. 

Additionally, we have also asked ACUS to review and analyze the Social Security Act 
and our regulations regarding the duty of candor and the submission of all evidence in 
disability claims. ACUS will also survey the requirements of other administrative 
tribunals, as well as the Federal Rules of Evidence, Federal Rules of Civil Procedure, 
and other applicable authority, regarding the duty of candor and submission of all 
evidence and then make recommendations for improvements in the Social Security 
adjudication process. 

Conclusion 


Contrary to popular anecdote and innuendo, we have made extraordinary gains 
improving the speed and quality of our hearings and appeals process over the past five 
years. We have done so against extraordinary obstacles, including demographic 
challenges, the economic downturn, and fiscal belt tightening. Resources permitting, 
we believe that we can continue to improve by building upon our productivity gains and 
the body of quality review data that we have accumulated. 

Finally, I look forward to reviewing the Subcommittee’s report concerning 300 disability 
cases. Without having seen the report, I will do my best to answer any questions you 
may have today. Although the report will be severely limited by the statistically non- 
representative sample of cases that was studied, we are nonetheless hopeful that the 
report will identify possible trends that merit further research. 
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Chairman Levin, Ranking Member Coburn, and Members of the Subcommittee: 

Thank you for the opportunity to appear before you today. My name is Judge Debra 
Bice, and I am the Chief Administrative Law Judge at the Social Security Administration. 
! am responsible for overseeing approximately 1,500 administrative law judges (ALJ) in 
the Office of Disability Adjudication and Review (ODAR). My testimony will focus on the 
process through which we determine disability at ail adjudicative levels across the 
agency. My testimony will also address the challenges we face hiring, managing, and 
disciplining our judge corps. 

How We Determine Disability— The Sequential Evaluation Process 

Our general process for determining disability is admittedly complicated, but it Is 
necessarily complex to meet the requirements of the law as designed by Congress.^ 

We evaluate adult claimants for disability under a standardized five-step evaluation 
process (sequential evaluation), which we formally incorporated into our regulations in 
1978. At step one, we determine whether the claimant is engaging in substantial gainful 
activity (SGA). SGA is significant work normally done for pay or profit. The Social 
Security Act (Act) establishes the SGA earnings level for blind persons and requires us 
to establish the SGA level for other disabled persons.^ If the claimant is engaging in 
SGA, we deny the claim without considering medical factors. 


^ Section 223(d) of the Act defines "disability" as "the inability to engage in any substantia! gainful activity by 
reason of any medically determinable physical or mental impairment which can be expected to result in death or 
which has lasted or can be expected to last for a continuous period of not less than 12 months; or In the case of an 
individual who has attained the age of 55 and is blind (within the meaning of 'blindness' as defined in section 
216(i}(l)), inability by reason of such biindness to engage in substantial gainful activity requiring skills or abilities 
comparable to those of any gainful activity in which he has previously engaged with some regularity and over a 
substantial period of time. An individual shall be determined to be under a disability only if his physical or mental 
impairment or impairments are of such severity that he is not only unable to do his previous work but cannot, 
considering his age, education, and work experience, engage in any other kind of substantial gainful work which 
exists in the national economy, regardless of whether such work exists in the immediate area In which he lives, or 
whether a specific job vacancy exists for him, or whether he would be hired if he applied for work. For purposes of 
the preceding sentence (with respect to any individual), 'work which exists in the national economy' means work 
which exists in significant numbers either in the region where such individual lives or in several regions of the 
country. In determining whether an individual's physical or mental impairment or impairments are of a sufficient 
medical severity that such impairment or Impairments could be the basis of eligibility under this section, the 
Commissioner of Social Security shall consider the combined effect of all of the individual's impairments without 
regard to whether any such impairment, if considered separately, would be of such severity. If the Commissioner 
of Social Security does find a medically severe combination of impairments, the combined impact of the 
impairments shall be considered throughout the disability determination process. An individual shall not be 
considered to be disabled for purposes of this title if alcoholism or drug addiction would (but for this 
subparagraph) be a contributing factor material to the Commissioner's determination that the individual is 
disabled. For purposes of this subsection, a 'physical or mental impairment' is an Impairment that results from 
anatomical, physiological, or psychological abnormalities which are demonstrable by medically acceptable clinical 
and laboratory diagnostic techniques." 

^ For blind persons, the SGA earnings limit Is currently $1,690 a month. Currently, other disabled persons are 
engaging in SGA if they earn more than $1,010 a month. Both SGA amounts are Indexed annually to average wage 


1 



67 


If a claimant is not engaging in SGA, at step two, we assess the existence, severity, and 
duration of the claimant’s impairment (or combination of impairments). The Act requires 
us to consider the combined effect of all of a person's impairments, regardless of 
whether any one impairment is severe. Throughout the sequential evaluation, we 
consider all of the claimant’s physical and mental impairments singly and in 
combination. 

If we determine that the claimant does not have a medically determinable impairment, 
or that the impairment or combined impairments are “not severe” because they do not 
significantly limit the claimant’s ability to perform basic work activities, we deny the claim 
at the second step. If the impairment is “severe,” we proceed to the third step. 

Listing of Impairments 

At the third step, we determine whether the impairment “meets” or “equals” the criteria 
of one of the Listing of Impairments (Listings) in our regulations. 

The Listings describe for each major body system the impairments considered so 
severe that we can presume that they would prevent an adult from working. The Act 
does not require the Listings, but we have been using them in one form or another since 
1955. The listed impairments are permanent, expected to result in death, or last for a 
specific period greater than 12 months. 

Using the rulemaking process, we revise the Listings’ criteria on an ongoing basis. The 
Listings are a critical factor in our disability determination process, and we are 
committed to updating each listing at least every five years. In the last five years, we 
have revised five of 14 body systems in the Listings, and in FY 2013 we plan to revise 
two more body systems and obtain public comments on the remaining seven body 
systems. When updating a listing, we consider current medical literature, information 
from medical experts, disability adjudicator feedback, and research by organizations 
such as the Institute of Medicine. As we update entire body systems, we also make 
targeted changes to specific rules as necessary. 

If the claimant has an impairment that meets or equals the criteria in the Listings, we 
allow the disability claim without considering the claimant’s age, education, or past work 
experience. 

As part of our process at step three, we developed an important initiative — our 
Compassionate Allowances (CAL) initiative — ^that allows us to identify claimants who 
are clearly disabled because the nature of their disease or condition clearly meets the 
statutory standard for disability. With the help of sophisticated new information 


growth, using the National Average Wage Index. However, the Act specifies that we cannot necessarily count all 
the person's earnings. For example, we deduct impairment-related work expenses when we consider whether a 
person is engaging in SGA. 
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technology, we can quickly identify potential Compassionate Ailowances and then 
swiftly make decisions. We currently recognize 165 CAL conditions, and we expect to 
expand the list later this year. We continue to review our CAL policy to ensure we base 
it on the most up-to-date medical science. 

Residual Functional Capacity 

A claimant who does not meet or equal a listing may still be disabled. The Act requires 
us to consider how a claimant’s condition affects his or her ability to perform past 
relevant work or, considering his or her age, education, and work experience, other 
work that exists in the national economy. Consequently, we assess what the claimant 
can still do despite physical and mental impairments — i.e., we assess his or her residual 
functional capacity (RFC), We use that RFC assessment in the last two steps of the 
sequential evaluation. 

We developed a regulatory framework to assess RFC. An RFC assessment must 
reflect a claimant’s ability to perform work activity on a regular and continuing basis (i.e., 
eight hours a day for five days a week, or an equivalent work schedule). We assess the 
claimant’s RFC based on all of the evidence in the record, such as treatment history, 
objective medical evidence, and activities of daily living. 

We must also consider the credibility of a claimant’s subjective complaints, such as 
pain. Such complaints are inherently difficult to assess. Linder our regulations, 
disability adjudicators use a two-step process to evaluate credibility. First, the 
adjudicator must determine whether medical signs and laboratory findings show that the 
claimant has a medically determinable impairment that could reasonably be expected to 
produce the pain or other symptoms alleged. If the claimant has such an impairment, 
the adjudicator must then consider all of the medical and non-medical evidence to 
determine the credibility of the claimant’s statements about the intensity, persistence, 
and limiting effects of symptoms. The adjudicator cannot disregard the claimant’s 
statements about his or her symptoms simply because the objective medical evidence 
alone does not fully support them. 

The courts have influenced our rules about assessing a claimant’s disability. For 
example, when we assess the severity of a claimant’s medical condition, we historically 
have given greater weight to the opinion of the physician or psychologist who treated 
that claimant. While the courts generally agreed that adjudicators should give special 
weight to treating source opinions, the courts formulated different rules about how 
adjudicators should evaluate treating source opinions. In 1991, we issued regulations 
that explain how we evaluate treating source opinions.^ However, the courts have 
continued to interpret opinions from treating physicians in conflicting ways. 


* Under those regulations, we will give controlling weight to a treating physician's opinion if it is well-supported by 
medicaliy acceptable clinical and laboratory diagnostic techniques and is not inconsistent with the other 
substantial evidence in the record. In that case, a disability adjudicator must adopt a treating source's medical 
opinion regardless of any finding he or she would have made in the absence of the medical opinion. 
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Once we assess the claimant’s RFC, we move to the fourth step of the sequential 
evaluation. 

Medical-Vocational Decisions (Steps Four and Five) 

At step four, we consider whether the claimant’s RFC prevents the claimant from 
performing any past relevant work. If the claimant can perform his or her past relevant 
work, we deny the disability claim. 

If the claimant cannot perform past relevant work (or if the claimant did not have any 
past relevant work), we move to the fifth step of the sequential evaluation. At step five, 
we determine whether the claimant, given his or her RFC, age, education, and work 
experience, can do other work that exists in the national economy. If a claimant cannot 
perform other work, we will find that the claimant is disabled. 

We use detailed vocational rules to minimize subjectivity and promote national 
consistency in determining whether a claimant can perform other work that exists in the 
national economy. When we issued these rules in 1978, we noted that the Committee 
on Ways and Means, in its report accompanying the Social Security Amendments of 
1967, said that: 

It is, and has been, the intent of the statute to provide a definition of disability 
which can be applied with uniformity and consistency throughout the nation, 
without regard to where a particular individual may reside, to local hiring 
practices or employer preferences, or to the state of the local or national 
economy.’’ 

The medical-vocational rules, set out in a series of “grids," relate age, education, and 
past work experience to the claimant's RFC to perform work-related physical activities. 
Depending on those factors, the grid may direct us to allow or deny a disability claim. 

For cases that do not fall squarely within a vocational rule, we use the rules as a 
framework for decision-making. In addition, an adjudicator may rely on a vocational 
expert to identify other work that a claimant could perform. 

How We Determine Disability — The Administrative Process 

The Supreme Court has accurately described our administrative process as “unusually 
protective" of the claimant.® Indeed, we strive to ensure that we make the correct 
decision as early in the process as possible, so that a person who truly needs disability 
benefits receives them in a timely manner. In most cases, we decide claims for benefits 
using an administrative review process that consists of four levels: (1) initial 


“ 43 Fed. Reg. 55349, 55350 (1978) (quoting H.R. Rep, No. 544, 90th Congress, 1st Sess., at 30 (1967)). 
^ Heckler v. Day, 467 U.S. 104 (1984). 
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determination; (2) reconsideration determination; (3) hearing; and (4) appeals.® At each 
level, the decision-maker bases his or her decisions on provisions in the Social Security 
Act (Act) and regulations, as outlined above. 

Initial and Reconsideration Determinations 

In most States, a team consisting of a State disability examiner and a State agency 
medical or psychological consultant makes an initial determination at the first level. The 
Act requires this initial determination.^ A claimant who is dissatisfied with the initial 
determination may request reconsideration, which is performed by another State 
agency team, in turn, a claimant who is dissatisfied with the reconsidered determination 
may request a hearing.® 

Hearing Level 

We have over 70 years of experience in administering the hearings and appeals 
process. Since the passage of the Social Security Amendments of 1939, the Act has 
required us to hold hearings to determine the rights of individuals to old-age and 
survivors’ insurance benefits. 

Over the years, the numbers of ALJs and hearing offices rapidly grew as the Social 
Security program grew. Recently, we added staff to help us meet growing demand and 
allow us to focus our resources on those parts of the country with the greatest need for 
hearings. In addition, we have expanded the use of video hearings, opened five 
National Hearing Centers to deal only with backlogged cases by video, and realigned 
the service areas of some of our offices. However, the attributes of the hearings and 
appeals process have remained essentially the same since 1940. When it established 
the hearings and appeals process in 1940, the Social Security Board sought to balance 
the need for accuracy and fairness to the claimant with the need to handle a large 
volume of claims in an expeditious manner.® Those twin goals still motivate us. As the 


‘ 20 C.F.R. §§ 404.900, 41G.1400. My testimony focuses on disability determinations, but the review process 
generally applies to any appealable Issue under the Social Security programs. 

^ Sections 205(b) and lG31(c)(l)(A) of the Act, 42 U.S.C. §§ 405(b), 1383(c)(1)(A). 

® For disability claims, 10 States participate In a "prototype" test under 20 C.F.R. §§ 404.906, 416.1406. In these 
States, we eliminated the reconsideration step of the administrative review process. Claimants who are dissatisfied 
with the initial determinations on their disability cases may request a hearing before an AU. The 10 States 
participating in the prototype test are Alabama, Alaska, California (Los Angeles North and West Branches), 
Colorado, Louisiana, Michigan, Missouri, New Hampshire, New York, and Pennsylvania. 

® Basic Provisions Adopted by the Social Security Board for the Hearing and Review of Old-Age and Survivors 
Insurance Claims, at 4-5 (January 1940). 
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Supreme Court has observed, the Social Security hearings system “must be fair — and it 
must work.”'° 

When a hearing office receives a request for hearing from a claimant, the case file is 
prepared by hearing office staff prior to the case being assigned to a judge and 
scheduled for hearing. The ALJ decides the case de novo, meaning that he or she is 
not bound by the determinations made at prior levels of the disability process. The ALJ 
reviews any new medical or other evidence that was not available to prior adjudicators. 
The ALJ will also consider a claimant's testimony and the testimony of medical and 
vocational experts called for the hearing. Since the ALJ considers additional evidence 
and testimony, his or her decision to allow an appeal does not necessarily mean that 
the earlier decision was incorrect based on the evidence available at the time. If a 
review of all of the evidence supports a decision fully favorable to the claimant without 
holding a hearing, the ALJ or attorney adjudicator may issue an on-the-record fully 
favorable decision.'^ 

In contrast to Federal court proceedings, our ALJ hearings are non-adversarial. Formal 
rules of evidence do not apply, and the agency is not represented except by the ALJ, 
who has dual responsibilities.'^ At the hearing, the ALJ takes testimony under oath or 
affirmation. The claimant may elect to appear in-person at the hearing or consent to 
appear via video. The claimant may appoint a representative (either an attorney or non- 
attorney) who may submit evidence and arguments on the claimant’s behalf, make 
statements about facts and law, and call witnesses to testify. The ALJ may call 
vocational and medical experts to offer opinion evidence, and the claimant or the 
claimant's representative may question these witnesses. 

If, following the hearing, the ALJ believes that additional evidence is necessary, the ALJ 
may leave the record open and conduct additional post-hearing development; for 
example, the ALJ may order a consultative exam. Once the record is complete, the ALJ 
considers all of the evidence in the record and makes a decision. The ALJ decides the 
case based on a preponderance of the evidence in the administrative record. A 


“ Richardson v. Perales, 402 U.S. 389, 399 (1971). 

Under the Attorney Adjudicator program, our most experienced attorneys spend a portion of their time making 
on-the-record, disability decisions in cases where enough evidence exists to issue a fully favorable decision without 
waiting for a hearing. 20 C.F.R. §§ 404.942, 416.1442. 

Starting in the 1970s under Commissioner Ross, we tried to pilot an agency representative position at select 
hearing offices. However, a United States District Court held that the pilot violated the Act, intruded on AU 
independence, was contrary to congressional intent that the process be "fundamentally fair," and failed the 
constitutional requirements of due process. Sailing v. Bowen, 641 F. Supp. 1046 (W.D. Va. 1986). We subsequently 
discontinued the pilot due to the testing Interruptions caused by the Sailing injunction, general fiscal constraints, 
and intense congressional opposition. Congress originally supported the project; however, we experienced 
significant congressional opposition once the pilot began. For example, Members of Congress introduced 
legislation to prohibit the adversaria! involvement of any government representative in Social Security hearings, 
and 12 Members of Congress joined an amicus brief In the Sailing case opposing the project. 
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claimant who is dissatisfied with the ALJ’s decision generally has 60 days after he or 
she receives the decision to ask the Appeals Council (AC) to review the decision.^® 

Appeals Council 

Upon receiving a request for review, the AC evaluates the ALJ’s decision, all of the 
evidence of record, including any new and material evidence that relates to the period 
on or before the date of the ALJ's decision, and any arguments the claimant or his or 
her representative submits. The AC may grant review of the ALJ’s decision, or it may 
deny or dismiss a claimant’s request for review. The AC will grant review in a case if 
there appears to be an abuse of discretion by the ALJ; there is an error of law; the 
actions, findings, or conclusions of the ALJ are not supported by substantial evidence; 
or if there is a broad policy or procedural issue that may affect the general public 
interest. 

If the AC grants a request for review, it may uphold part of the ALJ’s decision, reverse 
all or part of the ALJ’s decision, issue its own decision, remand the case to an ALJ, or 
dismiss the original hearing request. When it reviews a case, the AC considers all the 
evidence in the ALJ hearing record (as well as any, new and material evidence), and 
when it issues its own decision, it bases the decision on a preponderance of the 
evidence. 

If the claimant completes our administrative review process and is dissatisfied with our 
final decision, he or she may seek review of that final decision by filing a complaint in 
Federal District Court. However, if the AC dismisses a claimant’s request for review, he 


“ The Appeals Council is headquartered in Falls Church, Virginia. It is our last administrative decisional level. 
Created on March 1, 1940 as a three-member body, the Appeals Council was established to oversee the hearings 
and appeals process, promote national consistency in hearing decisions made by referees (now AUs) and ensure 
that the Social Security Board's (now the Commissioner's) records were adequate for judicial review. The Appeals 
Council has grown over time due to the growth In the increasingly complex programs it reviews and the increased 
number of requests for review that it receives, Currently, the Appeals Council is made up of approximately 75 
Administrative Appeals Judges, 56 Appeals Officers, and several hundred support personnel. The Appeals Council is 
physically located in Falls Church, Virginia with additional offices in Crystal City, Virginia, and in Baltimore, 
Maryland. Cases originate in hearing offices throughout the country. The Appeals Council looks at each case in 
which a request for review is filed (over 173,000 in FY 2011). The Appeals Council may grant, deny, or dismiss a 
request for review. If the Appeals Council grants the request for review. It will either decide the case or return 
("remand") it to an AU for a new decision. The Council also performs quality review, policy interpretations, and 
court-related functions. The Appeals Council is the core component of the Office of Appellate Operations, one of 
the parts of our Office of Disability Adjudication and Review. The Office of Appellate Operations provides 
professional and clerical support for the Appeals Council, and also maintains and controls files in cases decided 
adversely to claimants by AUs and the Appeals Council, in case a further administrative or court appeal is filed. 
When a claimant brings a civil action against the Commissioner seeking judicial review of the agency's final 
decision, staff in the Office of Appellate Operations prepare the record of the claim for filing with the Court. This 
includes all the documents and evidence the agency relied upon in making the decision or determination. 
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or she cannot appeal that dismissal; instead, the ALJ’s decision becomes the final 
decision. 

Federal Level 

If the AC makes a decision, it is our final decision. If the AC denies the claimant’s 
request for review of the ALJ’s decision, the ALJ’s decision becomes our final decision. 
A claimant who wishes to appeal our final decision has 60 days after receipt of notice of 
the AC’s action to file a complaint in Federal District Court. 

In contrast to the ALJ hearing, Federal courts employ an adversarial process. In District 
Court, an attorney usually represents the claimant and attorneys from the United States 
Attorney’s office or our Office of the General Counsel represent the Government, 

When we file our answer to that complaint, we also file with the court a certified copy of 
the administrative record developed during our adjudication of the claim for benefits. 

The Federal District Court considers two broad inquiries when reviewing one of our 
decisions: whether we correctly followed the Act and our regulations, and whether our 
decision is supported by substantial evidence of record. On the first inquiry — whether 
we have applied the law correctly — the court typically will consider issues such as 
whether the ALJ correctly evaluated the claimant’s testimony or the treating physician's 
opinion, and whether the ALJ followed the correct procedures. 

On the second inquiry, the court will consider whether the factual evidence developed 
during the administrative proceedings supports our decision. The court does not review 
our findings of fact de novo, but rather, considers whether those findings are supported 
by substantial evidence. The Act prescribes the “substantial evidence” standard, which 
provides that, on judicial review of our decisions, our findings “as to any fact, if 
supported by substantial evidence, shall be conclusive.” The Supreme Court has 
defined substantial evidence as “such relevant evidence as a reasonable mind might 
docept as adequate to support a conclusion.”'^ The reviewing court will consider 
evidence that supports the ALJ’s findings as well as evidence that detracts from the 
ALJ's decision. However, if the court finds there is conflicting evidence that could allow 
reasonable minds to differ as to the claimant’s disability, and the ALJ’s findings are 
reasonable interpretations of the evidence, the court must affirm the ALJ's findings of 
fact. In practice, courts in many parts of the country do not apply the substantial 
evidence standard as Congress intended, which results in many inappropriate remands. 

If, after reviewing the record as a whole, the court concludes that substantial evidence 
supports the ALJ’s findings of fact and the ALJ applied the correct legal standards, the 
court will affirm our final decision. If the court finds either that we failed to follow the 
correct legal standards or that our findings of fact are not supported by substantial 
evidence, the court typically remands the case to us for further administrative 


“ Consolidated Edison Co. of New York v. N.LR.B., 305 U.S. 197 (1938). 
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proceedings, or in rare instances, reverses our final decision and finds the claimant 
eligible for benefits. 

ALJ Hiring, Management Oversight, and Disciplinary Processes 

In order to issue timely, fair, and quality decisions in our hearings and appeals process, 
we must have the appropriate tools to hire, manage, and discipline our judge corps 
without infringing on their qualified decisional independence. 

Hiring Process 

On Commissioner Astrue’s watch, we have raised the standards for ALJ selection, 
hiring people who we believe will take seriously their responsibility to the American 
public. We have hired 794 judges since 2007. Insistence on the highest possible 
standards in judicial conduct is a prudent investment for taxpayers, especially since 
ALJs may be removed only for good cause established and determined by the Merit 
Systems Protection Board. 

We originally planned to hire 125 ALJs in September of FY 2012; however, we 
ultimately decided to hire 46 judges who will report on September 23, 2012. 

We depend on 0PM to provide us with a register of qualified ALJ candidates. During 
the Azdell litigation, which began in the late 1990s, use of the register was temporarily 
frozen due to an MSPB decision that was subsequently overturned by the United States 
Court of Appeals in 2003 (at which time 0PM was able to reopen the then-existing 
register to agency requests for certificates). Since 2003, however, 0PM not only re- 
opened the then-existing register, but also established a new examination, administered 
it three times, generally, beginning in 2007, and established (and subsequently 
supplemented) a new register. For our hearing process to operate efficiently, we need 
ALJs who can treat people with dignity and respect, be proficient at working 
electronically, handle a high-volume workload without sacrificing quality, and make swift 
and sound decisions in a non-adversarial adjudication setting. 

OPM should continue to engage the agencies who hire ALJs and some authoritative 
outside groups, such as the Administrative Conference of the United States and the 
American Bar Association, to incorporate their expertise in the ALJ examination 
process. I would like to point out that the total number of Federal ALJs is 1 ,726 as of 
March 2012, and our corps represents about 86 percent of the Federal ALJ corps — we 
have the greatest stake in ensuring that the criteria and hiring process meet our needs, 
but recognize that OPM is required to produce an examination that meets the needs of 
the Government - and the public it serves - as a whole, pursuant to congressional 
directives. 

Management Oversight and Disciplinary Processes 
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Under Commissioner Astrue’s leadership, we have not hesitated to hold ALJs 
accountable where the law permits. Although the Administrative Procedure Act (APA) 
does not expressly state that ALJs must comply with the statute, regulations, or sub- 
regulatory policies and interpretations of law and policy articulated by their 
agencies, both the courts'^ and the Department of Justice’s Office of Legal 
have opined that ALJs are subject to the agency on matters of law and policy. 

One of Congress’ goals in passing the APA was to protect the due process rights of the 
public by ensuring that impartial adjudicators conduct agency hearings. Employing 
agencies are limited in their authority over ALJs, and Federal law precludes 
management from using many of the basic tools applicable to the vast majority of 
Federal employees. Specifically, 0PM sets ALJs’ salaries independent of agency 
recommendations or ratings. ALJs are exempt from performance appraisals, and they 
cannot receive monetary awards or periodic step increases based on performance. In 
addition, our authority to discipline ALJs is restricted by statute. We may take certain 
measures, such as counseling or issuing a reprimand, to address ALJ 
underperformance or misconduct. However, we cannot take stronger measures against 
an ALJ, such as removal or suspension, reduction in grade or pay, or furlough for 30 
days or less, unless the Merit Systems Protection Board (MSPB) finds that good cause 
exists.’^ 

We have taken affirmative steps to address egregiously underperforming ALJs, With 
the promulgation of our “time and place” regulation, we have eliminated arguable 
ambiguities regarding our authority to manage scheduling, and we have taken steps to 
ensure that judges are deciding neither too few nor too many cases. By management 
instruction, we have limited assignment of new cases to no more than 1,200 cases 
annually. 

Our Hearing Office Chief Administrative Law Judges (HOCALJ) and Hearing Office 
Directors work together to identify workflow issues. If they identify an issue with respect 
to an ALJ, the HOCALJ discusses that issue with the judge to determine whether there 
are any impediments to moving the cases along in a timely fashion and advise the judge 


employing 

Counsel® 


“ "An AU is a creature of statute and, as such, is subordinate to the Secretary in matters of policy and 
interpretation of law.” Nash v. Bowen, 869 F.2d 675, 680 (2d Cir.) (citing Mullen, 800 F.2d at 540-41 n. S and 
Association of Administrative Law Judges v. Heckler. 594 F. Supp. 1132, 1141 (D.D.C. 1984)), cert, denied, 493 U.5. 
812 (1989). 

"Administrative law judges have no constitutionally based judicial power. ... As such, AUs are bound by all 
policy directives and rules promulgated by their agency, including the agency's interpretations of those policies 

and rules AUs thus do not exercise the broadly independent authority of an Article III judge, but rather 

operate as subordinate executive branch officials who perform quasi-judicial functions within their agencies. In 
that capacity, they owe the same allegiance to the 5ecretarv's policies and regulations as any other Department 
employee." Authority of Education Department Administrative Law Judges in Conducting Hearings, 14 Op. Off. 
Legal Counsel 1, 2 (1990). 

The M5PB makes this finding based on a record established after the AU has an opportunity for a hearing. 
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of steps needed to address the issue. If necessary, the Regional Chief ALJ and the 
Office of the Chief ALJ provide support and guidance.’® 

Generally, this process works. The vast majority of issues are resolved informally by 
hearing office management. When they are not, management has the authority to order 
an ALJ to take a certain action or explain his or her actions. ALJs rarely fail to comply 
with these orders. In those rare cases where the ALJ does not comply, we pursue 
disciplinary action. Our overarching goal is to provide quality service to those in need 
and instill that goal in all of our employees, including ALJs. 

The current system limits how we address the tiny fraction of ALJs who hear only a 
handful of cases or engage in misconduct. A few years ago, we had an ALJ in Georgia 
who failed to inform us, as required, that he was also working full-time for the 
Department of Defense, Another ALJ was arrested for committing a serious domestic 
assault. We were able to remove these ALJs, but only after completing the lengthy 
MSPB disciplinary process that lasts several years and can consume over a million 
dollars of taxpayer resources.’® In each of these cases, unlike disciplinary action 
against all other civil servants, the ALJs received their full salary and benefits until the 
case was finally decided by the full MSPB — even though they were not deciding cases. 
We are open to exploring options to address these issues, while ensuring the qualified 
decisional independence of these judges. 

Conclusion 


Our highly-trained disability adjudicators follow a complex process for determining 
disability according to the requirements of the law as designed by Congress. I look 
forward to reviewing the Subcommittee's report concerning 300 disability cases. 

Without having seen the report, I will do my best to answer any questions you may have 
today. Although the report will be severely limited by the statistically non-representative 
sample of cases that was studied, I am nonetheless hopeful that the report will identify 
data that merit further research. 


Our managerial AUs play a key role in AU performance. They provide guidance, counseling, and encouragement 
to our line AUs. However, the current pay structure does not properly compensate them. For example, due to pay 
compression, a line AU In a Pennsylvania hearing office can earn as much as our Chief Administrative Law Judge. 
Furthermore, our leave rules limit the amount of annual leave an AU can carry over from one year to the next. 
These compensation rules discourage otherwise qualified AUs from pursuing management positions, and the APA 
prevents us from changing those rules. 

19 

Since 2007, we have filed removal charges with the MSPB against nine AUs. The MSPB upheld our removal 
charges against five AUs; three AUs left the agency or retired In lieu of removal. One removal action is currently 
awaiting a decision from the MSPB. Additionally, from 2007 to present, we either sought to file or filed charges 
seeking suspension against 29 AUs. Of these AUs, 22 were suspended, six either retired or separated from the 
agency; and one case is currently before the MSPB. 
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Mr. Chairman, Ranking Member Cobum, Members of the Subcommittee: 

My name is Douglas Stults, and I serve as the Hearing Office Chief Administrative Law Judge 
(HOCALJ) for the ODAR Oklahoma City, Oklahoma Hearing Office (HO). I have four years 
and five months of experience as an ALJ and three years and nine months experience as a 
HOCALJ. Prior to becoming an administrative law judge (ALJ), I worked for ODAR in the 
Oklahoma City HO for 12 years, 3 years as the Hearing Office Director (HOD), 5 years as a 
Group Supervisor, and 4 years as an Attorney-Advisor. Prior to working for ODAR, I was a 
staff attorney for the UAW Legal Services Plan in Oklahoma City for I'A years and had 
practiced law in central Oklahoma for i'A years before that. 

The Oklahoma City HO primarily serves central and western Oklahoma, specifically Oklahoma 
City, Lawton, Ardmore, and Clinton, Oklahoma, as well as Wichita Falls, Texas and Santa Fe, 
New Mexico. Thus, the claimants served by the Oklahoma City HO live in urban, suburban, and 
rural areas and are of diverse cultural and economic backgrounds. 

The Oklahoma City HO is presently staffed with 13 ALJs, supported by 59 staff, specifically: 1 
Hearing Office Director; 4 Group Supervisors; 1 Administrative Assistant; 2 Hearing Office 
Systems Administrators; 12 Senior Attorneys; 3 Attorney-Advisors; 6 Paralegal-Analysts; 3 
Lead Case Technicians; 13 Senior Case Technicians; 6 Case Technicians; 4 Case Intake 
Assistants; and 2 Contact Representatives. Fifty-seven percent of our employees (41 of 72) have 
6 or more years of ODAR experience and 39% (28 of 72) have 16 or more years, myself 
included. 

In fiscal year (FY) 2011, the Oklahoma City HO attained our regionally-set dispositional goal, 
with 7,216 claimants served. We also completed all of our aged cases (750 days old). Thus far 
in FY 2012, we have served 6,317 claimants. Through the end of July 2012, Okl^oma City 
ALJs’ dispositions have averaged: 37.8 percent fully favorable; 3.2 percent partially favorable; 
41.7 percent unfavorable; and 17.2 percent dismissals. Further, through the end of August 2012, 
the Oklahoma City HO has: 

Average Processing Time of 381 days; 

Average Cases Pending per ALJ of 591; 

Average Age of Pending Cases of 258 days; 

Cases under 365 days old of 76%; 

Receipts per day per ALJ of 2.3 1 ; 

Hearing Scheduled per day per ALJ of 2.39; 

Hearings Held per ALJ per day of 1.79; 

Held to Scheduled Ratio of 75%; 
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Dispositions per day per ALJ of 2.15; and 
Dispositions to Receipt Ratio of 1 03%. 

As the HOCALJ, I strive to ensure that my hearing office handles hearing requests in an orderly 
manner. I discuss ALJ workload and case assignment regularly with our HOD, who oversees the 
direction of our staff involved in preparing cases for hearing. Generally, cases are “worked-up” 
for hearing in hearing request date order, with the oldest cases prepared first. Our HOD 
randomly assigns a minimum number of ctises to each Oklahoma City ALJ; 40 cases per month 
so far in FY 2012. 

I use our agency’s technology to manage performance, quality, and productivity, mainly with the 
help of the Case Processing Management System (CPMS) and Disability Adjudication Reporting 
Tools (DART), including the “How MI Doing” and ODAR Management Information Dashboard 
(ODAR MIND). Top priorities include the handling of our oldest cases, the number of hearings 
scheduled and held per ALJ, the pending per ALJ, and the monthly dispositional totals. I pass 
general information concerning these categories onto all ALJs, and pass specific information on 
to individual ALJs as necessary. 

I endeavor to work closely with our Oklahoma City ALJs. 1 have an unconditional “open door” 
policy. I speak with all of our ALJs, both formally and informally, concerning questions, 
problems, or suggestions that they might have, regarding individual cases as well as office 
policies and procedures. I regularly send e-mails to clarify issues and procedures for our ALJs 
and share general information. 

Let me emphasize that while I can take actions to ensure that ALJs move their caseloads and 
apply the law and our policies correctly, the Administrative Procedure Act grants all ALJs 
“qualified decisional independence.” “Qualified decisional independence” means that ALJs 
must be impartial in conducting hearings. They must decide cases based on the facts in each 
case and in accordance with the agency’s policy, as set out in the regulations, rulings, and other 
policy statements. It also means, however, that ALJs make their decisions free from agency 
pressure or pressure by a party to decide a particular case, or a particular percentage of cases, in a 
particular way. If I see a performance or quality issue with an ALJ that I need to address, I will 
discuss the issue with the judge as soon as possible to ensure that the ALJ’s actions are 
consistent with the agency’s policy, and that the ALJ is performing at an acceptable level of 
productivity. While I exercise appropriate management oversight over the ALJs in my office 
and can take a number of actions to help ALJs improve their performance, I cannot and do not 
interfere with or influence the ultimate decision in any case. 

In addition to my managerial duties, I hold hetirings for disability cases. 

Thank you for the opportunity to be here today. 1 would be happy to answer any questions that 
you may have. 
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Mr. Chairman, Ranking Member Cobum, Members of the Subcommittee: 

My name is Thomas Erwin, and I serve as the Chief Administrative Law Judge (ALJ) for the 
Roanoke, Virginia hearing office (HO). I have a little more than 3 years of experience as an ALJ 
and 1 'A years as a hearing office chief ALJ (HOCALJ). Prior to becoming an ALJ, I was an 
attorney advisor in the Roanoke, Virginia Office of Disability Adjudication and Review (ODAR) 
office for three years. Before Joining the Social Security Administration, I served as a U. S. 

Navy JAG attorney on actiye duty for five years in San Diego and Port Hueneme, California, and 
was appointed as the Officer in Charge of the Naval Legal Service Office Branch Office in Port 
Hueneme. One of my duties in the Navy was to serve as criminal defense counsel in courts- 
martial cases; so yes, Tom Cruise did play me in the movie A Few Good Men. I then worked in 
private practice in Southern California as a certified specialist in family law prior to joining the 
Social Security Administration in 2006. 

The Roanoke, Virginia HO serves a broad area of Southwest Virginia and Southeast West 
Virginia. This service area is a part of a cultural region commonly known as Appalachia. The 
region's economy, once highly dependent on mining, forestry, agriculture, chemical industries, 
and heavy industry, has become more diversified in recent times. 

The Roanoke Hearing Office has eight ALJs, three of whom have fewer than two years of 
experience on the job. The newest judge has been with the office only since June of this year. 
The office has had significant ALJ turnover over the past several years, and has lost eight judges 
to retirement or transfer. SSA has assigned eight new judges in the same period; seven of these 
judges were new to the position or had less than one year of experience as an ALJ when they 
reported. The office has 48 employees. 

For fiscal year 2012, through August, the Roanoke hearing office has received 3,690 hearing 
requests, an average of 335 cases per month. We have issued 3,643 decisions, so we have 
processed close to 99% of total receipts. We have just under 4,700 cases pending in our office, 
an average of over 580 cases pending per judge. Our average processing time is 432 days from 
the request for hearing to decision. 

The Roanoke hearing office has an allowance rate of 57% for fiscal year 2012. The judges have 
an allowance rate of 55%, with most judges having an allowance rate between 45 and 57%. The 
difference in allowance percentage between the overall office rate and the judges represents 
favorable decisions processed by our senior attorneys. 

As a HOCALJ, it is my job to make sure that the office functions smoothly, and that we process 
cases fairly and efficiently. 1 strive to ensure that my hearing office handles hearing requests in 
an orderly manner. 1 work with three other office managers to make sure cases are worked up 
and ready for a hearing, that they are assigned to judges to allow them to hold hearings, and that 
writers draft legally sufficient decisions. 1 monitor the workloads of the judges to make sure 
they have sufficient cases at various stages of the process to allow them to review cases before 
scheduling, hold hearings, and issue decisions. 
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A hearing office has many working parts, all of which need to operate smoothly to maintain both 
quality and productivity. The senior case technicians prepare the files and get them ready for 
hearing; the judges hold the hearings; and then the writers must draft, based on directions they 
receive from the judges, legally sufficient and defensible decisions. As HOCALJ, I work with 
my fellow supervisors to manage performance, quality, and productivity at each phase of a case’s 
development and resolution. 

I work with the ALJs in the office to make sure they are aware of monthly and yearly goals, that 
they move cases through each stage of the process in a timely manner, and that they issue quality 
decisions as quickly as possible. If the judges are having a problem, I help them resolve the 
issue so that they can continue doing their job. I try to lead by example. 

Let me emphasize that while I can take actions to ensure that ALJs move their caseloads and 
apply the law and our policies correctly, the Administrative Procedure Act grants all ALJs 
“qualified decisional independence.” “Qualified decisional independence” means that ALJs 
must be impartial in conducting hearings. They must decide cases based on the facts in each 
case and in accordance with the agency’s policy, as set out in the regulations, rulings, and other 
policy statements. It also means, however, that ALJs make their decisions free from agency 
pressure or pressure by a party to decide a particular case, or a particular percentage of cases, in a 
particular way. If I see a performance or quality issue with an ALJ that I need to address, I will 
discuss the issue with the judge as soon as possible to ensure that the ALJ’s actions are 
consistent with the agency’s policy, and that the ALJ is performing at an acceptable level of 
productivity. While I exercise appropriate management oversight over the ALJs in my office 
and can take a number of actions to help ALJs improve their performance, I cannot and do not 
interfere with or influence the ultimate decision in any case. 

Thank you for the opportunity to be here today. I would be happy to answer any questions that 
you may have. 
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Mr. Chairman, Ranking Member Cobum, Members of the Subcommittee: 

My name is Ollie L. Garmon, III, and 1 serve as the Regional Chief Administrative Law Judge 
(RCALJ) for Region IV (Atlanta). The Montgomery, Alabama hearing office (HO) is one of the 
offices in the Atlanta region. I have 21 years’ experience as an ALJ, 3 years as a Hearing Office 
Chief ALJ (HOCALJ), 4 years as the Assistant to the RCALJ, and 9 years as the RCALJ. 

As an RCALJ, I provide general oversight for all program and administrative matters concerning 
our hearings process in the Atlanta region. The Atlanta region is composed of 37 hearing 
offices, nearly 400 administrative law judges, and a total staff of nearly 2,300 people in 
following eight states: Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South 
Carolina, and Tennessee. This region serves a population of about 60 million citizens. We have 
approximately 25 percent of the agency’s hearings caseload, which results in more than 200,000 
decisions per year. 

I began my legal career in the private sector as an associate for a law firm; I then became a sole 
practitioner, after which I organized and was a partner in a law firm. During this same time, I 
served in the public sector as a city attorney and was elected county prosecuting attorney for a 4- 
year term. In 1 979, 1 was elected for a 4-year term to a lull time judicial position of county court 
judge where I also served as ajuvenile court judge. Afterwards, I was appointed by the 
Governor of the State of Mississippi to the position of Commissioner of the Mississippi 
Workers’ Compensation Commission for a 6-year term. 

One of the Hearing Offices in Region IV is located in Montgomery, Alabama. The Montgomery 
Office’s service area includes Alexander City, Anniston, Auburn, Demopolis, Montgomery, 
Opelika, Selma, and Tuskegee, 

The Montgomery Office currently has 10 judges. We expect two new judges to report for duty 
on September 24, 2012. The support staff for the ALJs includes a mix of attorney advisors, 
paralegal specialists, and legal assistants. The office has a high transfer rate for ALJs, who 
frequently request reassignment to other offices. 

In fiscal year (FY) 2011, the Montgomery Office received 8,357 cases for adjudication and 
issued 7,252 dispositions. In FY 2012 to date, the office has received 6,540 cases for 
adjudication and issued 6,246 decisions. The Montgomery Office currently has 8,323 cases 
pending and the current average processing time is 430 days. The rate of average dispositions 
per ALJ per day is 2.37. . 

Let me emphasize that while I can take actions to ensure that ALJs move their caseloads and 
apply the law and our policies correctly, the Administrative Procedure Act grants all ALJs 
“qualified decisional independence.” “Qualified decisional independence” means that ALJs 
must be impartial in conducting hearings. They must decide cases based on the facts in each 
case and in accordance with the agency’s policy, as set out in the regulations, rulings, and other 
policy statements. It also means, however, that ALJs make their decisions free from agency 
pressure or pressure by a party to decide a particular case, or a particular percentage of cases, in a 
particular way. If I see a performance or quality issue with an ALJ that I need to address, I will 
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discuss the issue with the judge as soon as possible to ensure that the ALJ’s actions are 
consistent with the agency’s policy, and that the ALJ is performing at an acceptable level of 
productivity. While 1 exercise appropriate management oversight over the ALJs in my offices 
and can take a number of actions to help ALJs improve their performance, 1 cannot and do not 
interfere with or influence the ultimate decision in any case. 

Thank you for the opportunity to be here today. I would be happy to answer any questions that 
you may have. 
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SOCIAL SECURITY DISABILITY PROGRAMS: 
IMPROVING THE QUALITY OF BENEFIT AWARD 
DECISIONS 

In April 2012, the Social Security Trustees estimated the Social Security 
Disability Trust Fund, which supports the Social Security Disability 
Insurance (SSDI) program, could be exhausted by 2016.' Under a 
“high-cost” scenario, a less-likely but still realistic possibility, the 
Trustees estimated the Disability Trust Fund could be exhausted as early 
as 2015. To stave this off, the Trustees suggested that “legislative action 
is needed as soon as possible.” 

Significant stress on the trust fund is due in part to the fact that the 
number of individuals receiving disability benefits continues to rise at an 
unprecedented rate. Understanding this phenomenon is a complicated 
analysis. Researchers at the Center for American Progress assert the 
“program provides strong incentives to applicants and beneficiaries to 
remain permanently out of the labor force, and it provides no incentive 
to employers to implement cost-effective accommodations that enable 
employees with work limitations to remain on the job. These 
researchers determined that “too many work-capable individuals 
involuntarily exit the labor force and apply for and often receive,” Social 
Security Disability Insurance.^ Such a conclusion raises questions as to 
whether benefits are going to those Congress intended when it created 
the disability programs. 

The stress to the disability system was likely exacerbated when the 
financial crisis hit in 2008, resulting in a number of individuals losing 
jobs and, in turn, employer sponsored health insurance benefits. Census 
data indicated that between October 2008 and June 2010, job losses 
among workers with disabilities far exceeded those of workers without 
disabilities.'* Without health insurance, it is possible that chronic 
conditions held in check by medicine and treatment worsened and 
became more difficult to manage or even became disabling. Those 
workers potentially turned to Federal disability insurance. In other 
cases, workers with disabling conditions who had refrained from 
applying for disability insurance because they were able to manage their 


' The 2012 Annual Report of the Board of Trustees of the Federal Old-Age and Survivors 
Insurance and Federal Disability Insurance Trust Funds, 
http://w\\'W.ssa.g:Qv/Qact/tr/2Q12/tr2Ql 2.pdf . 

^ Center for American Progress, Autor and Duggan, Supporting Work: A Proposal for 
Modernizing the US Disability Insurance System, January 2010, 

htti:>://www.americanprogress.org/wp-content/upioads/issues/2010/12/pdf/autordugganpaper.pdf . 

^Id. 

H. Stephen Kaye, Ph.D., The impact of the 2007-09 Recession on Workers with Disabilities, 
Vol. 133, No. 10, October 2010, http://www.bls.gov/opub/mir/20 1 0/1 0/art2exc.htm . 



91 


2 

impairments and sustain work, lost those paychecks, and then applied 
for disability insurance payments. 

Whatever the reason, the result is that 5.9 million Americans have been 
awarded SSDI benefits since January 2009.^ Economists estimate that 
Americans added to the disability rolls could account for as much as a 
quarter of the two percent drop in the labor force participation rate since 
2007.® Reports also show that the country’s population between the 
ages of 25 and 64 receiving SSDI benefits rose to a record-high of 5.3 
percent in March 2012, compared to 4.5 percent in 2007. Applications 
for disability benefits filed by this age group rose to 18 per 1,000 last 
year, up from 8 per 1,000 in 1990.^ Amid all the statistics, one thing is 
clear: more Americans than ever are turning to the disability programs 
to make ends meet and more work is needed to ensure scarce benefits go 
only to the disabled. 

The flood of Social Security disability applications over the past few 
years has tested the agency’s resources and personnel. As a result, 
disabled Americans are waiting longer and longer before receiving the 
benefits they deserve. Many now wait as long as two years before 
having their application finalized. 

Oversight of these programs by Congress, however, is critical to the 
long-term vitality of this important safety net. Congress and Social 
Security Administration (SSA) need to ensure that benefits are protected 
for those who would choose to work, but cannot do so because of their 
disability. Every person who is wrongfully added to the disability rolls 
by the agency takes money out of the pockets of the disabled. 

If Congress fails to ensure the financial sustainability of our nation’s 
disability programs, everyone loses. Taxpayers will bear heavier costs; 
the Social Security Administration will have to do more with less; and 
most worrisome, there will be nothing left to give to those who need it 
most. 

Over the past two years, the U.S. Senate Permanent Subcommittee on 
Investigations has conducted several bipartisan inquiries into aspects of 
the Social Security Administration’s disability programs, including how 


^ Award statistics collected from Social Security Administration, Office of the Chief Actuary, 
Beneficiary Data, Benefits Awarded by Type of Beneficiary, 
http://www.ssa.gov/OACT/ProgData/awards.htmi . Information does not account for 
beneficiaries leaving the SSDI rolls, 

^ Daniel Hartley, Federal Reserve Bank of Cleveiand, The Labor Force: To Work or Not to 
Work (Fall 201 1), http://www.cievelandfed.ore/Forefront/2011/fali/ff 2011 fall 06.cfm . 

^ Alex Kowalksi, Disabled Americans Shrink Size of U.S. Labor Force, Bloomberg, May 3, 
2012, http://www.bloomberg.eom/news/2012-05-03/disabled-americans-shrink-size-of-u-s- 
labor-force.html . 
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it processes applications. To increase its understanding, the 
Subcommittee undertook a review of the quality of disability claims 
approved by the agency at the initial application stage and each level of 
appeal. This Report describes the investigation’s review, findings, and 
recommendations. 
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I. EXECUTIVE SUMMARY 
A. Investigation Overview 

On March 1, 2011, the Subcommittee requested that SSA provide case 
files, with personal information removed, for SSA beneficiaries accepted 
into the SSDI or Supplemental Security Income (SSI) program from 
three specific counties in Virginia, Alabama, and, Oklahoma, reflecting 
different levels of per capita enrollment in the SSDI and SSI programs. 
After the Subcommittee provided selection criteria, SSA randomly 
selected 300 electronic case files, 100 from each specified county that 
met the criteria.* The cases provided a cross-section of applicants who 
were awarded disability benefits at different stages of review within 
SSA: initial application, reconsideration, appeal before an 
administrative law judge (ALJ), or appeal before the Social Security 
Appeals Council. 

The Subcommittee requested only cases in which disability benefits 
were awarded, and not any cases in which benefits were denied, in order 
to focus on the process and analysis performed by the agency (at each 
level of review and appeal) in determining when a claimant met the 
program’s definition of disability. The Subcommittee was interested, in 
particular, in how the agency handled a claimant’s available medieal 
evidence and the evidence needed to support an award of benefits under 
existing program rules. The investigation examined the deeisions 
reaehed, rationale used, subjective claimant testimony, objective medical 
evidence, any expert or physician opinions rendered, and other relevant 
evidence contained in the case files provided by SSA. 

In conducting its investigation, the Subcommittee consulted with SSA 
disability experts, SSA Administrative Law Judges, and others. It 
reviewed not only the 300 case files, but also SSA policies, procedures, 
guidelines, regulations, administrative decisions, and court cases. 

By limiting its review to 300 case files from three counties, the 
Subcommittee was able to drill down into the specifics of each case. 

The resulting findings are representative of each county and provide a 
detailed case study of how disability approval decisions are made, their 
weaknesses, and how they can be improved. While the resulting 
findings cannot be statistically extrapolated into a nationwide analysis of 
SSA disability cases, the same types of issues affected decisions across 
all three counties, suggesting they may be a factor elsewhere in the 
nation. 


® The SSA Office of the Inspector General reviewed SSA’s proposed sampling methodology and 
Stated to Subcommittee staff they had “no comment” with regard to the methodology. 
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B. Findings of Fact 

Based upon its review of the 300 disability case files, the Report 
makes the following findings of fact. 

(1) Low Quality Decisions. The investigation’s review of 300 
disability case files found that more than a quarter of agency 
decisions failed to properly address insufficient, contradictory, 
or incomplete evidence. The report’s findings corroborate a 
201 1 internal quality review conducted by SSA itself, which 
found that on average nationwide, disability decisions made at 
the ALJ level had errors or were insufficient 22 percent of the 
time. The three counties examined by the Subcommittee are in 
regions with even higher individual error rates, according to 
SSA, of between 23-26 percent. It is likely that the three 
counties had error rates in excess of their regional averages, 
raising serious questions about the quality of their decisions. 
ALJs also failed in some cases to adequately analyze the effect 
of factors such as obesity and drug and alcohol abuse on a 
claimant’s impairment.’ 

(2) Insufficient and Contradictory Medical Evidence. In many 
cases, at both the initial and appellate levels of review, the 
state-based Disability Determination Services (DDS) 
examiners and SSA Administrative Law Judges (ALJs) issued 
decisions approving disability benefits without citing adequate, 
objective medical evidence to support the finding; without 
explaining the medical basis for the decision; without showing 
how the claimant met basic listing elements; or at times 
without taking into account or explaining contradictory 
evidence. 

(3) Poor Hearing Practices. Some SSA ALJs held perfunctory 
hearings lasting less than 10 minutes, misused testimony 
provided by vocational or medical experts, and failed to elicit 
hearing testimony needed to resolve conflicting information in 
a claimant’s case file. 

(4) Late Evidence. Some case files showed that disability 
applicants, usually through their representatives, submitted 
medical evidence immediately before or on the day of an ALJ 
hearing or after the hearing’s conclusion, a practice leading to 


’ Given the high number of questionable decisions, a similar review of claimants the agency 
denies is needed to ensure that benefits are not being denied to individuals that are disabled. 
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confusion about the supporting evidence and inefficiencies in 
case analysis. 

(5) Inconsistent Use of Consultative Examinations by ALJs. In 

many cases before ALJs, Consultative Examinations (CEs) 
submitted on behalf of either SSA or a claimant were either 
summarily dismissed or heavily relied upon, with little to no 
explanation. In addition, the CEs themselves often consisted 
of little more than conclusory statements with insufficient 
reference to objective medical evidence or how the CE’s 
findings related to other evidence in the case file. 

(6) Misuse of Medical Listings. In many case files, ALJ 
opinions failed to demonstrate how a claimant met each of the 
required criteria in the SSA’s Medical Listing of Impairments 
to qualify under “Step Three” in the application process. 
Awards at Step Three are reserved for those who have medical 
conditions SSA has determined to be severe enough to qualify 
an applicant for benefits. 

(7) Reliance on Medical-Vocational Guidelines. The majority 
of disability awards reviewed by the Subcommittee at the ALJ 
level utilized SSA medical-vocational grid rules. A recent 
SSA analysis found that benefit awards were made under these 
grid rules at a rate of 4 to 1, compared to awards made due to a 
claimant’s meeting a medical listing. At times, these decisions 
were the result of a claimant’s representative and the ALJ 
negotiating an award of benefits by changing the disability 
onset date to the claimant’s 50th or 55th birthday, 

(8) Outdated Job List. Some case files showed DDS examiners 
and ALJs relied on the Department of Labor’s outdated 
Dictionary of Occupational Titles (DOT), which SSA is in the 
process of replacing with a new Occupational Information 
System, to identify jobs open to claimants with limited 
disabilities. The last major revision to the DOT occurred in 
1977, yet the new database is not expected to be ready until 
2016. In the meantime, SSA disability decision-makers will 
continue to rely on the DOT which does not reflect current 
labor market trends or jobs available in the national economy. 
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C. Recommendations 

The Report makes the following recommendations: 

(1) Require Government Representative at ALJ Hearings. To 

ensure key evidence and issues are properly presented, reduce 
instances in which SSA ALJs overlook evidence indicating a 
claimant is not disabled, and increase consistency and 
accountability in ALJ decision-making, a representative of the 
agency should participate in all ALJ disability hearings and 
decisions. Including a government representative at the ALJ 
Level has long been a recommendation of both the Association 
of Administrative Law Judges and the Social Security 
Advisory Board."* Congress should specifically designate 
funds for such a program. 

(2) Strengthen Quality Review Process. The new ALJ review 
process initiated by the Quality Division of the Office of 
Appellate Operations should be expanded and strengthened by 
conducting more reviews during the year and developing 
metrics to measure the quality of disability decisions. Such 
information should be made available to Congress. 

(3) Close the Evidentiary Record. To eliminate the eonflision, 
inefficiencies, and abuses associated with the current practice 
of allowing medical evidence to be submitted at any point in a 
disability case, the evidentiary record should close one week 
prior to an ALJ hearing, with exceptions allowed only for 
significant new evidence for which exclusion would be 
contrary to the public interest. 

(4) Strengthen Use of Medical Listings. SAA should provide 
additional training to ALJs on the use of SSA Medical 
Listings, and direct ALJ decisions to identify how a claimant 
meets each required element of a listing, citing objective 
medical evidence and not just conclusory statements by an 
expert. 


See Social Security Advisory Board, Charting the Future of Social Security’s Disability 
Programs: The Need for Fundamental Change, January 2001, 

httD://www.ssab.gov/publications/disabilitv/disabilitvwhiteDaD.Ddf : Testimony of Association of 
Administrative Law Judges, Committee on Ways and Means, Subcommittee on Social Security 
and The House Committee on the Judiciary, Subcommittee on Courts, Commercial and 
Administrative Law, July 22, 2011. 
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(5) Expedite Updated Job List. SSA should move more quickly 
to ensure the Occupational Information System can serve as a 
usable replacement for the Dictionary of Occupational Titles 
to Identify jobs that claimants with limited disabilities can 
perform in the national economy. 

(6) Focused Training for ALJs. The Office of Appellate 
Operations, Quality Division, should provide training to all 
ALJs regarding adequate articulation in opinions of 
determinations that involve both obesity and drug and alcohol 
abuse. This training should emphasize the proper way to 
analyze and address these issues as required by law, 
regulation, and agency guidance. 

(7) Strengthen Consultative Examinations. Because many 
disability claimants do not have sufficient funds to obtain 
detailed medical evidence of their conditions, SSA should 
determine, with input from ALJs, how to improve the 
usefulness of agency-funded Consultative Examinations 
(CEs), including by requiring an explanation of any significant 
disparity between the CE’s analysis and other evidence in the 
case file. 

(8) Reform the Medical-Vocational Guidelines. The medical- 
vocational guidelines should be reviewed to determine if 
reforms are needed. Additional study should be conducted to 
evaluate whether the current guidelines utilize the proper 
factors and if they appropriately reflect a person’s ability to 
work. 
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II. BACKGROUND INFORMATION ON SOCIAL 
SECURITY DISABILITY INSURANCE AND 
SUPPLEMENTAL SECURITY INCOME 

Social Security Disability Insurance (SSDI). Congress enacted the 
SSDI program in 1956 to provide a safety net for individuals who, after 
working for a time, become disabled and no longer able to provide for 
themselves. These individuals are awarded disability benefits when 
certain program qualifications are met, but are too young to qualify for 
retirement benefits. SSDI provides monthly cash payments to 
beneficiaries from the SSDI Trust Fund (financed through payroll taxes) 
based on a beneficiary’s past wages. These payments are indexed to 
reflect changes in national wage levels. To take advantage of the 
program, a worker must have worked a minimum amount of time to be 
covered or “insured” by the program. 

By the end of December 2010, 10.2 million people were receiving SSDI 
payments." In total in FY2010, the SSDI Trust Fund paid $124.2 
billion in benefits. In FY201 1, payments grew to almost $129 billion 
and for FY2012, SSA estimates that it will pay $134 billion.’^ In sharp 
contrast, in FY201 1, the SSDI Trust Fund will only take in $1 14 
billion." In August 2012, the agency reported 10.8 million individuals 
were receiving SSDI benefits. 


Annual Number of SSDI Beneficiaries in Current Payment Status 


Year 

Total Number of Beneficiaries 

Total Benefits Paid 

2006 

8.615 million 

$ 92.384 billion 

2007 

8.918 million 

$ 99.086 billion 

2008 

9.274 million 

$ 106.301 billion 

2009 

9.696 million 

$ 118.329 billion 

2010 

10.185 million 

$ 124.191 billion 

2011 

10.614 million 

$ 128.900 billion 


Source: Information provided by Congressional Research Services 

Note: Numbers include all workers, spouses, and children receiving SSDI payments. 


Once an individual’s application for SSDI is approved, there is a five- 
month waiting period before he or she begins to receive benefits. SSDI 
beneficiaries also qualify for Medicare coverage 24 months after SSDI 
eligibility begins. Benefit payments continue as long as the beneficiary 


Information provided by Congressional Research Service. 

Social Security Administration, Officeofthe Budget, FY2012 President’s Budget, Budget 
Overview, February 2012, http://vvAvw.ssa.gov/budget/2012BudgetOverview.pdf . 

Social Security Administration, Office of the Chief Actuary, The 2011 OASDI Trustee ’s 
Report, http://www.ssa.gov/oact/TRSUM/index.html . 

Social Security Administration, Benefits Paid by Type of Beneficiary, 
http://www.ssa.gov/OACT/ProgData/icp.htmL 
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remains disabled, or until the beneficiary reaches the full retirement age. 
Very few individuals leave the disability rolls by returning to work or 
medical improvement; most simply convert automatically to retirement 
benefits at the Federal retirement age (FRA). 


Reasons for SSDI Worker Benefit Terminations, 2011 


Reason for Termination 

Number of 
Beneficiaries 

Percentage of 
Terminations 

Reached Full Retirement Age 

338,222 

51.73% 

Death 

235,734 

36.05% 

Return to Work 

39,813 

6.09% 

Medical Improvement 

23,271 

3.56% 

Other 

14,759 

2.26% 

Elect Retirement Benefit 

2,078 

0.31% 

Total Terminations/Suspensions 

653,877 

100.0% 


Source: Social Security Administration, Benefits Terminated for All Disabled Beneficiaries, 
Table 50, Number, by reason for termination 2011, http://www.ssa.gov/poIicv/docs/ 
statcomps/di asr/201 l/sectQ3f.html#table50 . 


Supplemental Security Income (SSI). Unlike SSDI, SSI (established 
in 1972) is a means-tested benefit paid to the disabled poor, elderly, and 
blind who have limited income and resources. To qualify for the SSI 
program, an individual must meet the same definition of “disability” as 
under the SSDI program, but also only have a maximum of $2,000 of 
countable resources ($3,000 for a married couple). An individual may 
qualify for both SSI and SSDI. 

Under program regulations, a number of items are excluded from what is 
considered an individual’s resources, including: a house and the land it 
is on; a vehicle, regardless of value; household goods and personal 
effects; and cash accounts with certain designations.'^ An individual 
does not need to meet the same work history requirements as the SSDI 
program to receive benefits, only maintain countable resources below 
the $2,000 limit. SSI payments change with a beneficiary’s monthly 
earnings, resources, and living conditions. Individual financial 
circumstances often change, requiring SSA to frequently reassess 
recipients’ eligibility for benefits. 

The SSI program is funded through the Federal Government’s General 
Fund, which is financed by tax payments from the American public. In 
most States, SSI recipients also receive Medicaid and food assistance. 

In FY20I2, SSA expects to pay out almost $51 billion in Federal and 
State Supplementation benefits to about 8.3 million SSI recipients."’ 


All examples provided by SSA. For a comprehensive list of excludable resources, see 
littD://www.ssa.eov/ssi/text-re.sources-ussi.htm . 

’’’ Information provided by Social Security Administration. 
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SSI benefits and administrative expenses are considered mandatory 
spending. According to SSA, the actual amount dispersed in FY201 1 
was $52.4 billion in Federal benefits and $3.8 billion spent in 
beneficiary services.'^ In FY2012, the program is estimated to spend 
$48.1 billion in benefits and cost $3.7 billion in beneficiary services, 
administration, and research. 


Annual Number of SSI Beneficiaries in Current Payment Status 


Year 

Number of Recipients 

Total Benefits Paid 

2006 

5,829,765 

$ 30.783 billion 

2007 

5,959,794 

$ 32.771 billion 

2008 

6,118,824 

$ 34.475 billion 

2009 

6,322,253 

$ 38.130 billion 

2010 

6,556,915 

$ 40.076 billion 

2011 

6,930,667 

$ 41.464 billion 


Source: Information prepared by Congressional Research Service 
Note: Numbers include all blind and disabled receiving SSI payments. 


Due to complex program rules and inadequate program administration, 
SSA made $4 billion in overpayments to SSI recipients in 2009, who did 
not properly report assets.'* 


Definition of 
“Disability.” To qualify 
for SSDI or SSI a 
claimant must meet 
SSA’s definition of 
disability, which is 
defined as the inability to 
engage in substantial 
gainful aetivity (SGA) 
due to a medically 
determinable physical or 
mental impairment 
expected to result in death 
or last at least 12 months. 
SGA is essentially 



Soda! Security Administration FY2013 Presidents Budget, Key Tables, Table 6, 
littp://www.ssa.gov/budget/2013KevTaMes.Ddf . 

SSA Inspector General O’Carroll also reported that SSA made $800 million in underpayments 
to SSI recipients, putting the program as a whole at a 10 percent improper payment rate. This is 
based on the fact that in 2009, SSA paid $48.3 billion to SSI beneficiaries. See Testimony of 
SSA Inspector General Patrick O’Carrol! before the United States House of Representatives, 
Subcommittee on Social Security, Committee on Ways and Means (June 14, 2011), 
http://wavsandmeans.house.gov/UploadedFiles/ocarrol222.pdf . 
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determined by the amount of money a claimant makes per month. If a 
claimant is earning over $1,000 a month, they are generally deemed to 
be performing SGA. 

In order for the agency to award benefits, SSA must find the claimant 
unable to perform any kind of work that exists “in the national 
economy,” taking into account age, education, and work experience. 

For many years, SSA has used a guidebook called the Dictionary of 
Occupational Titles (DOT), previously maintained by the Department of 
Labor, in determining the types of jobs that exist for individuals alleging 
disability.'^ The last major revision to the DOT by the Department of 
Labor was in 1977. In 2008, SSA determined to replace the DOT with a 
new database called the Occupational Information System (OIS). In 
July 2011, SSA determined that it could replace the DOT with the new 
OIS by 2016, but at a cost of $108 million. A 2012 Government 
Accountability Office (GAO) report stated that, by February 2012, SSA 
had made progress on this effort, but it was too early to tell if the 2016 
deadline would be met.^® 

The Application and Appellate Process. Once a claimant files an 
application for disability benefits with SSA, it is forwarded to a central 
office in the person’s home state, called the state disability determination 
service (DDS). There is one DDS office in each state, which provides 
an initial determination based on the medical evidence in the claimant’s 
file. Due to an historical anomaly, DDS employees are employees of the 
various state governments, though they are paid by funds from SSA. 
Each state’s DDS contracts with SSA to adjudicate medical eligibility 
for disability benefits under SSDI and SSI rules and regulations. 

If the claimant does not provide all of his or her own medical evidence, 
DDS will contact the claimant’s doctor(s) to request the medical 
evidence on behalf of the claimant. The DDS then conducts a five-step 
sequential evaluation (outlined in the graphic above) to determine if an 
applicant is disabled. An applicant can be denied at any step, even if 
they meet a later criterion. 

FunctionalA^ocational Grids (Step 5 Analysis). While a claimant’s 
medical condition may be severe enough to qualify for benefits at step 
three, under SSA’s current rules most claimants qualify for benefits at 
step five under an analysis of their residual functional capacity (RPC). 
An RPC measures what an individual can still do despite their functional 
limitations caused by alleged medically determinable mental or physical 


Information provided by the Social Security Administration. 

Government Accountability Office, Modernizing SSA Disability Programs, Program Made, 
but Key Efforts Warrant More Management Focus, GAO-12-420, 
httD://gao. gov/assets/600/59 1701 .pdf 
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impairments. The RFC is determined by the adjudicator at each level of 
decision. The RFC is an individual’s maximum remaining ability to 
perform sustained work on a regular and continuing basis for eight hours 
a day, five days a week, or an equivalent work schedule.^’ The agency 
then determines if the claimant can do any other work that exists, 
considering the individual’s RFC, age, education, and work experience. 

In 1979, SSA issued regulations aimed at standardizing decision-making 
at step five where the agency considers whether the claimant can 
perform any job that exists in the national economy. To implement 
those regulations, SSA also developed Medical- Vocational Guidelines 
for DDS examiners and ALJs to use when analyzing a particular case. 

The Medical-Vocational Guidelines include three charts or “grids.” 

Each grid corresponds to a claimant’s ability to perform certain types of 
work determined by the decision-maker: sedentary; light; or medium. 
Columns related to a claimant’s age, education, and work history are 
also factored into these grids. Once the DDS or ALJ adjudicator 
determines the level of work a claimant is capable of performing and 
assigns the person to the sedentary, light, or medium grid, the 
adjudicator can then use the additional factors in the grid involving age, 
education, and work experience, to determine whether SSA policy 
indicates that the examiner or ALJ should find the individual to be 
disabled. The vocational grids direct a finding of disabled or not 
disabled only when all of the criteria of a specific rule are met. The 
analysis can be complicated. The Social Security Advisory Board has 
explained: 

The medical-vocational guidelines, which are based solely on 
the capacity for physical exertion, flmction as reference 
points, or guiding principles, for cases involving severe non- 
exertional impairments. If a claimant’s impairment is non- 
exertional (e.g., postural, manipulative, or environmental 
restrictions; mental impairment) or if the claimant has a 
combinational of exertional and non-exertional limitations, 
the vocational rules will not direct the conclusion of the 
claim. Instead the adjudicator will use the guiding principles 
to evaluate the case. This is often a difficult area for 
adjudicators and results in more subject decision making.^^ 


SSR 96-9R: Policy Interpretation Ruling, Titles II and XVI: Determining Capability to do 
Other Work - Implications of a Residual Functional Capacity for less than a full range of 
sedentary work, effective/publication date: 07/02/96. 

See 20 C.F.R. Appendix 1 to Subpart P or Part 404 -Listing of Impairments. 

Social Security Advisory Board, Aspects of Disability Decision Making: Data and Materials, 
February 2012, 

httr)://www.ssab.gov/Publications/Disabilitv/GPO Chartbook FINAL Q6122012.Ddf . 
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These guidelines provide standardized guidance intended to eliminate 
the time, costs, and inconsistencies associated with SSA decision- 
makers analyzing specific claimant circumstances. With regard to age, 
under the grids, once an individual reaches 50 years old (categorized as 
“closely approaching advanced age”), the vocational guidelines make it 
easier for those persons to meet the disability standard. The rules 
provide even more favorable outcomes for persons 55 years old or older 
(categorized as “advanced age”). SSA has determined that at those ages, 
it is less likely an individual will be able to learn a new skill to perform 
new types of jobs. 

The portion of the grid governing disability determinations for 
individuals that are 55 and older (or advanced age) that are limited to 
sedentary work is excerpted below: 

Table No. 1 — Residual Functional Capacity: Maximum Sustained Work 
Capability Limited to Sedentary Work as a Result of Severe Medically 


Determinable Impairment(s) 


Rule 

Age 

Education 

Previous work 
experience 

Decision 

201.01 

Advanced 

age 

Limited or less than high 
school 

Unskilled or none 

Disabled 

201.02 

, Advanced 
age 

Limited or less than high 
school 

Skilled or 
semiskilled — skills 
not transferable 

■ Disabled i 

201.03 

Advanced 

age 

1 

Limited or less than high 
school 

Skilled or 
semiskilled — skills 
transferable 

Not 

disabled 

201.04 

Advanced 

age 

High school graduate or 
more — does not provide for 
direct entry into skilled work 

Unskilled or none 

Disabled 

201.05 

Advanced 

age 

High school graduate or 
more — provides for direct 
entry into skilled work 

Unskilled or none 

Not 

disabled 

201.06 

Advanced 

age 

High school graduate or 
more — does not provide for ' 
direct entry into skilled work 

Skilled or 
semiskilled — skills 
not transferable 

Disabled 

201.07 

Advanced 

age 

High school graduate or 
more — does not provide for 
direct entiy into skilled work 

Skilled or 
semiskilled — skills 
transferable 

Not 

disabled 

201.08 

Advanced 

age 

High school graduate or 
more — provides for direct 
entry into skilled work 

Skilled or 
semiskilled — skills 
not transferable 

Not 

disabled 


“Less than Sedentary” RFC. The agency has ruled that to be 
categorized as able to perform sedentary work, an individual must be 
able to sustain sitting six hours of an eight hour work day and be able to 
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occasionally lift ten pounds. If the adjudicator determines the claimant 
cannot perform those functions, or their equivalent, the adjudicator can 
find the individual has a “less than sedentary” residual functional 
capacity (RFC). The agency, in Social Security Ruling 96-9p, explained 
that “an RFC for less than a full range of sedentary work reflects very 
serious limitations resulting from an individual’s medical impairment(s) 
and is expected to be relatively rare.” The same ruling made clear that 
the ability to perform less than sedentary work “does not necessarily 
equate with a decision of ‘disabled.’” 

Social Security Ruling 96-8p. DDS examiners and ALJs may also rely 
on Social Security Ruling 96-8p in approving claims related to an 
individual’s ability to engage in an eight hour work day.^"* This ruling 
provides that an individual must be able to sustain work-related physical 
and mental activities in a work setting on a regular and continuing basis. 
A “regular and continuing basis” is defined eight hours a day, for five 
days a week, or an equivalent work schedule. If the individual’s alleged 
impairments prevent participation in a full workday, the agency may 
award disability benefits. 

The guidelines regarding how to treat claimants who are 50 or 55 years 
of age or older in the three Medical-Vocational Guideline grids have not 
been revised in more than 25 years. Several years ago, SSA considered 
raising the ages to reflect “adjudicative experience, advances in medical 
treatment and healthcare, changes in the workforce since [SSA] 
originally published [the] rules for considering age in 1 978, and current 
and future increases in the full retirement age under Social Security 
law,” but no action was actually taken.^* 

A Denial Can Be Appealed. If an individual is denied benefits at the 
DDS evaluation or “Initial Application,” in most states, a claimant has 
four opportunities to appeal the denial: (1 ) reconsideration, a de novo 
re-evaluation by another DDS examiner; (2) a de novo hearing by an 
Administrative Law Judge (ALJ) in SSA’s Office of Disability 
Adjudication and Review (ODAR); (3) a request for review by the 


See SSR 96-8p: Policy Interpretation Ruling, Titles II and XVI: Assessing Residual 
Functional Capacity in Initial Claims, Effective/Publieation Date July 2, 1 996, 
httt)://www.ssa.gov/OP Ilome/rulings/di/0l/SSR96-08-di-01.httnl . 

In 2005, under Commissioner Jo Anne Barnhart, SSA attempted to raise the ages in the 
vocational grids on that basis. See Age as a Factor in Evaluating Disability, 70 Fed. Reg. 67101 
(Nov. 4, 2005). Almost four years later, under Commissioner Michael J. Astrue, without 
explanation, the proposed inerease in ages was withdrawn. See Age as a Faetor in Evaluating 
Disability, 74 Fed. Reg. 21563 (May 8, 2009). 
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Social Security Appeals Council (SSAC); and (4) an appeal to Federal 
district court.^^ 

Continuing Disability Reviews (CDRs). After an individual is 
determined to be disabled, SSA is required to conduct periodic medical 
and work reviews to ensure that beneficiaries continue to qualify for the 
program.^’ By regulation, these reviews are set for between six months 
and seven years based on the beneficiary’s likelihood of medical 
improvement.^* Due to growing numbers of beneficiaries, budget 
constraints, and the agency’s choice to focus resources on the 
application backlog, however, the agency has not performed all of the 
required reviews on a timely basis, resulting in a 1.5 million CDR 
backlog. If the agency were to perform these reviews in accordance 
with current law, it would result in $15.8 billion in lifetime Federal 
benefits savings, according to the SSA inspector general.^’ 

SSA Quality Reviews. The decisions made by SSA’s DDS examiners 
and ALJs are subject to SSA’s Office of Quality Review (OQR).^° 
SSA’s OQR is charged with assessing the integrity and quality of the 
administration of SSA programs in headquarters and in the field. Its 
responsibilities include conducting broad-based studies of SSA’s SSDI 
and SSI programs. OQR shares information about recurring errors, 
common deficiencies, and policy inconsistencies through its reports. 

OQR’s key functions include providing support and guidance to 
program and integrity field staff, ensuring proper case documentation, 
and delivering quality review feedback to operating components. In 
addition, OQR’s Division of Disability Initial develops disability policy 
and procedures for conducting quality reviews. Those key functions 
include analyzing data to identify significant errors, targeting areas 
needing study to determine corrective action, and issuing prepayment 
and quality review reports. OQR’s Division of Appeals has overall 
responsibility for the development, coordination, analysis, and reporting 
of quality review and feedback data at the DDS examiner level and can 
address similar issues at the ALJ or Disability Determination Board 
levels. 


In ten states, the first level of appeal, reconsideration by another DDS examiner, is 
unavailable. See POMS DI 12015.100, Disability Redesign Prototype Model, listing the states in 
which Reconsideration currently does not exist. 

” 20 C.F.R. §§ 404.1589 and 416.989. 

“ 20 C.F.R. §§404.1590 and 416.990. 

Social Security Administration, Office of Inspector General, “Full Medical Continuing 
Disability Reviews,” Report A-07-09-29I47 (March 2010). 

SSA Organizational Manual, Subchapter TK, Office of Quality Performance, 
http://www.socialsecuritv.gOv/org/orgdcQp.htm#oqr . 
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OQR also works with the Office of Appellate Operations (OAO) to 
develop a statistically significant sample, most recently of about 3,500 
cases, to conduct annual prepayment reviews of SSDI and SSI 
payments. If the review finds a problem with a particular payment, SSA 
will withhold payment until adequate information has been provided. 

In addition, in 201 1, OAO established a Division of Quality (DQ) and 
instructed DQ staff to begin conducting post-payment “focused quality 
reviews” (FQRs) to identify recurrent decisional issues in disability 
cases, problematic patterns in the adjudication of disability cases, and 
where policy or procedural changes may be needed.^' As of January 
2012, DQ had completed about 16 such reviews for specific ALJs and 
about three for entire hearing offices. A team of DQ staffers conducts 
the FQR, which takes about four to five days to complete. Once a team 
selects a FQR subject, it screens a sample of 60 to 80 cases for a random 
period against several criteria. Criteria may include: (1) how many 
decisions were on the record, (2) how many were bench decisions, (3) 
how long a hearing lasted, (4) whether claimants submitted additional 
evidence after a DDS examiner decision, (5) whether a case file included 
opinion evidence after the DDS determination, or (6) whether case files 
included opinion evidence from treating, examining, or non-examining 
sources. DQ staff then conducts a more in-depth review of about 25 
percent of the screened cases and issues a report on its findings. The 
report and its findings are discussed with the ALJs that were the subjects 
of the review and could be used by SSA when taking formal disciplinary 
action against an ALJ for consistently issuing disability decisions that 
are legally insufficient. 

A 20 1 1 report summarizing the DQ reviews reported that DQ staff 
found, after reviewing disability decisions across the country, that 22 
percent contained errors, meaning the DQ reviews identified a quality 
problem in more than one out of five disability cases.^^ At the same 
time, it is important to note that DQ reviews may identify a quality error 
in a decision without also finding that the decision on whether to award 


^ ' When DQ finds, based on its sampling of pre-payment cases, that there is a much higher-than- 
average rate of review for an ALJ or hearing office, then it may conduct an FQR to evaluate 
what may be a problematic pattern in the adjudication of disability cases. The Office of 
Appellate Operations also selects subjects for FQRs based on various analyses. The Office of 
Appellate Operations also works with the ODAR Division of Management Information and 
Analysis, as well as the SSA Office of Quality Performance, to develop algorithms to improve 
the selection process for additional FQRs. Office of Appellate Operations, Executive Director’s 
broadcast, 1/13/12. 

See Fiscal Year 2011, Final Actions Report, Division of Quality, February 8, 2012, provided to 
the Subcommittee by the Social Security Administration. The Appeals Council took own motion 
review on 22 percent of the 3,692 decisions reviewed. Six hundred sixty-five of those cases 
were remanded to hearing offices for further development because the record was not sufficient 
to render a decision. 
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disability benefits was incorrect.^^ Of the cases identified by DQ as 
containing an error, the Office of Appellate Operations, on its own 
motion, remanded 82 percent to the originating hearing office for further 
development because the record was not sufficient to render a decision.^^^ 
The cases selected for review were selected using a random selection 
sampling process. 


The 2011 DQ report not only reported a national error rate of 22 percent 
for SSA decisions as a whole, it also provided a chart Identifying the 
extent of problematic cases found in each SSA regional office. When 
broken down by region, the rate ranged from a low of 15.5 percent 
(Region 8) to a high of 26.2 percent (Region 6).^^ 


Own Motion Rale by Region 


As Slated above, the Council tookcwn motiorion of the 3692 decisions reviewed. The 
regional own .omtion rate ranged from 15.59« {Region 8) lo 26J« {Region 6), with an overacc 
rale of 22% anc an overall rate of 22 %. 

Own Motion 


Region 

EFF 

R£M 

DEC 

OM Rate 

Total Cases 

1 

160 

34 

a 

20.8% 

202 

2 

259 

75 

10 

24.7% 

3-14 

3 

779 

72 

15 

23.8% 

356 

4 

278 

7? 

12 

23.2% 

362 

S 

305 

57 

11 

28.2% 

373 

(j 

2S6 

77 

14 

26.2% 

347 

7 

259 

61 

37 

23.1% 

337 

8 

273 

39 

11 

15.5% 

323 

5 

277 

60 

20 

22.7% 

352 

10 

269 

53 

11 

19.2% 

333 

NHC 

Z/Q 

65 

!8 

23,5% 

353 

Total 

2680 

665 

147 

22.0% 

3692 


The three ODAR hearing offices examined in this Report are 
encompassed within the chart’s statistics. The ODAR hearing office in 
Oklahoma City, Oklahoma is part of Region 6, which had the highest 
error rate of 26.2 percent. The ODAR hearing office in Montgomery, 
Alabama is part of Region 4, which had a 23.2 percent error rate. 
Finally, the ODAR hearing office in Roanoke, Virginia is located in 
Region 3, which had a 23.8 percent error rate. 


The Office of Appellate Operations DQ staff reports its data and 
findings (but no recommendations) to the Office of the Chief 
Administrative Law Judge and ODAR executives for whatever 
educational or other action they deem appropriate. 


33 

34 

35 


Id. at 2. 
Id. 

Id. at 6. 
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After receiving the DQ data collected in 201 1, ODAR responded by 
developing and implementing mandatory continuing education training 
for ALJs beginning in January 2012. The first three training topics 
address the following issues in detail: 

• Assessing Credibility; 

• Phrasing the Residual Functional Capacity; and 

• Evaluating Medical Source Statements. 

These issues were also identified by the Subcommittee investigation as 
problems, as further discussed with regard to specific case files below. 
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III. BACKGROUND ON SELECTION OF 300 
DISABILITY CASE FILES 

To examine the process used by SSA to award benefits to individuals in 
both the SSDI and SSI programs, the Subcommittee developed a case 
study based upon detailed analysis of 300 specific case files. The case 
files were selected to reflect certain common diagnoses asserted by 
disability applicants, as well as decisions made at the initial application 
and each subsequent level of appeal. 

Selection of Counties. To ensure that the 300 case files reflected 
different types of counties, the investigation examined data to determine 
whether disability benefits were concentrated in certain parts of the 
United States. To determine the percentage of individuals receiving 
disability benefits, the Subcommittee compared U.S. Census Bureau 
data on the population size of each county in the United States to the 
data maintained by SSA on the number of SSDI and SSI recipients in 
each county in the United States.^* This comparison provided the 
percentage of the population in each county receiving SSDI or SSI 
benefits in 2009. 

Based on this data, three counties were selected to represent three 
different levels of population density with regard to individuals enrolled 
in the SSDI and SSI programs (high, low, and mid-range): 

• Low-Density Disability Population: Oklahoma (3.20 percent 
on SSDI; 2.3 1 percent on SSI); 

• Mid-Range Density Disability Population: Alabama (8.54 
percent on SSDI; 12. 14 percent on SSDI, SSI, or both); and 

• Highest Density Disability Population: Virginia (19.27 
percent on SSDI; 20.7 percent on SSDI, SSI, or both). 

The county in Virginia had the highest percentage of individuals 
receiving disability benefits in the country in 2009. 

Disability Case Files Requested. In cooperation with the investigation, 
SSA agreed to obtain 100 case files from each of the specified counties 
in response to selection criteria specified by the Subcommittee. The first 
selection criterion was designed to reflect how disability benefits were 


Social Security Administration, Annual Statistical Report on the Social Security Disability 
Insurance Program, 2009; http://www.ssa.gov/policv/docs/statcomDs/oasdi sc/index.htmi 
compared to U.S. Census Bureau; State and County QuickFacts; 
http://quickfacts.census.gov/qfd/index.htinl . 
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awarded at the initial application stage and at each subsequent stage in 
the appellate process in each of the three counties. To ensure a cross- 
section of the decision-making process, the Subcommittee requested the 
selection of approximately 20 cases approved to receive disability 
benefits at the initial application process and then at each of the four 
subsequent levels of appeal: reconsideration; ALJ hearing; Social 
Security Appeals Council; and Federal district court. The selection 
criteria excluded review of any case file in which benefits were denied. 

Secondly, to ensure the case files reflected typical disability applicants, 
the Subcommittee requested that the bulk of the case files be divided 
among the three most common specific diagnoses, using national 
percentages for diagnoses of individuals on the disability rolls. The 
three most common 2009 diagnoses were: musculoskeletal system and 
connective tissue problems (24.9 percent); mental disorders (27.5 
percent); and mental retardation or developmental disabilities (8.9 
percent).^^ To ensure consideration of all potential diagnosis groups, the 
Subcommittee also requested that at least some of the case files reflect 
all of the remaining diagnosis categories. 

Using these selection criteria, SSA developed criteria to randomly select 
100 case files from each of the three counties for Subcommittee review. 

Redaction of Personally Identifiable Information. Prior to the 
disability case files being provided to the Subcommittee, SSA removed 
all personally identifiable information from each case file. The 
redactions included removing all claimant names, addresses, telephone 
numbers, dates of birth, tax information, and any other information that 
could be used to specifically identify a particular claimant. SSA then 
assigned an identifying number to each case file, such as Oklahoma 
Case 101. 

Contents of the Case Files. The contents of each disability case file 
were generally uniform. The file generally included a SSA disability 
application form and associated subjective questionnaire documents 
completed by the applicant (i.e., questionnaires about a claimant’s pain 
or activities the claimant performed on a daily basis), agency-generated 
documents relating to case process or appeals, correspondence between 
the agency and the claimant (or the claimant’s representative), and any 
medical evidence or consultative exams related to the applicant. The 
quantity and type of medical evidence submitted with each case file 
varied greatly. Duplicative pieces of medical evidence were frequently 


Social Security Administration, Annual Statistical Report on the Social Security Disability 
Insurance Program, 2009, Table 6, Distribution by sex and diagnostic group, December 2009, 
http://www.ssa.gov/Dolicv/docs/statcomDs/di asr/2009/index.html . 
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provided in applications where the claimant was represented by an 
attorney or claim representative. The size of each case file varied 
greatly, ranging from just over 100 pages of documents to over 1,500 
pages. 

Review of Agency Process to Award Disability Benefits. In reviewing 
the 300 disability case files, the Subcommittee investigation focused on 
the process utilized by the agency, at all levels, to determine the award 
of disability benefits. The Subcommittee’s review examined the 
agency’s evaluation of evidence, both medical and other, available to 
support a claim of disability. The amount of medical evidence in each 
case file varied widely, but when available, generally Included medical 
testing results, physician or therapy progress notes and reports, and 
general hospital and physician records. The case file also included 
SSA’s evaluation of reports issued by consultative examiners and 
claimants’ subjective allegations made on SSA application forms 
supplementing disability applications (e.g., reports by claimants of pain, 
third-party reports of claimant activity, reports on a claimant’s ability to 
perform activities of daily living, and work history). 

By reviewing these 300 case files in detail, patterns emerged suggesting 
areas of weakness and ways in which SSA could improve its awards of 
disability benefits. 
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IV. PROBLEMS WITH DECISIONS MADE BY 
ADMINISTRATIVE LAW JUDGES 

Administrative Law Judges (ALJs) play a significant role in the 
adjudication of disability claims filed with the Social Security 
Administration (SSA). As a group, ALJs decide approximately 700,000 
cases every year, and each ALJ is expected to process at least 500 cases 
per year.^* This volume of cases represents nearly a quarter of all of the 
disability claims filed with SSA in a typical year, all of which must be 
examined by less than two percent of SSA’s workforce.’^ Importantly, 
in most cases, ALJs effectively provide the final opportunity for 
claimants who have been denied to make their case for disability 
benefits. 

In the three counties examined by the investigation, benefit award 
decisions at the ALJ level were fraught with significant problems. 

These problems ranged from basing decisions on evidence of 
questionable value, to citing insufficient evidence to support the decision 
made, misusing expert testimony, and holding perfunctory hearings. 

The result was a large number of poor quality decisions, raising 
questions about whether they were decided correctly. 

A number of ALJs who spoke with the Subcommittee suggested that at 
least part of the problem lay in the heavy workload that comes with the 
Job. In recent years, as a concerted effort was made to reduce the 
growing backlog of undecided disability applications, ALJs were 
encouraged to decide no fewer than 500 cases per year. Since most 
cases contain several hundred pages of documents - many over 1,000 
pages, including complex medical documents - making a proper 
decision and producing a high quality written description of that 
decision on more than one case per day is difficult. 

Others pointed out how quality can suffer in some offices because the 
program’s rules have become so complex that applying them correctly is 
also difficult. There are more than a dozen categories of “medical 
listings” for which disabled Americans can qualify, each containing 
subcategories of ailments, which themselves also have subcategories. 

For claimants that do not have a disability that fits into a medical listing, 
they can also qualify under the “Medical-Vocational” guidelines. Using 
lengthy and complex “grids,” ALJs must determine if a person’s medical 
condition is severe enough to qualify for benefits based upon age, 


™ Statement of Michael J. Astrue, Commissioner, Social Security Administration before the 
Committee on Ways and Means Subcommittee on Social Security, June 27, 2012, 
http://www.ssa.gov/legislation/testiniony_0627i2.htnil 
Social Security Administration, Hearings and Appeals, Information about Social Security’s 
Office of Disability Adjudication and Review, http://www.ssa.gov/appeais/about_odar.htmi 
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education, and past work history. Keeping all of these rules, options, 
and guidelines straight, and applying them correctly, is a challenge for 
even the most conscientious and experienced judges. 

In addition, even when large numbers of poor quality decisions are 
identified, senior SSA officials explained that there is little the agency 
can do to correct the underlying problems, because of the Administrative 
Procedures Act (APA). The APA, which applies more broadly than to 
disability programs and the SSA, establishes the principle of “qualified 
judicial Independence” for the work of administrative law judges."*® This 
law ensures that, while ALJs remain employees of the Executive 
Branch, and therefore work for SSA, they retain significant freedom in 
how they conduct their work. 

For claimants, this independence is intended to assure them of a fair and 
impartial hearing if their initial applications are denied by agency 
personnel. According to agency officials, however, it can also create an 
accountability problem in which the agency has little recourse if it 
disagrees with the manner in which a judge conducts business or makes 
decisions."*’ 

In an interview, the SSA Chief Administrative Law Judge Debra Bice 
acknowledged the tension between independence and accountability for 
ALJs."*^ Judge Bice, who has nearly 30 years’ experience with Social 
Security disability programs, much of the time at the agency and some 
as a claimant representative, is responsible for overseeing over 1,400 
ALJs. Having become an ALJ in 2008, Ms. Bice rose to the position of 
Chief Judge in January 2011. 

She told the Subcommittee that one particular concern that has surfaced 
during her tenure is so-called “high producers” - ALJs that decide a 


See 75 Fed. Reg. §§39154, 39156, Final Rules Setting the Time and Place for Hearing Before 
an Administrative Lav^^ Judge (discussing qualified judicial independence). 

A March 2012 report of the SSA Inspector General explained: “While the APA and the Act 
permit SSA to review ALJ decisions, the Agency cannot review ALJ decisions in any manner it 
chooses. For instance, in October 1981, SSA instituted the Bellmon Review Program where the 
Appeals Council reviewed pre-effectuation decisions of ALJs with high allowance rates. Under 
the program, the AC reviewed these ALJs’ decisions to determine whether the decisions were 
correct, and, if they were not, the AC issued final decisions or returned cases to ALJs with 
instructions for additional actions. The Association of Administrative Law Judges filed suit 
against SSA and alleged that the Bellmon Review Program violated ALJs’ decisional 
independence. When the district court issued its decision in 1984, it used the Bellmon Review 
Program. The court did not find that the Bellmon Review Program violated the law, but it did 
find that focusing review on ALJs with high allowance rates created an ‘atmosphere of tension 
and unfairness which violated the spirit of die APA, if no specific provision thereof.’” SSA 
Office of Inspector General, “The Social Security Administration’s Review of Administrative 
Law Judge’s Decisions,” A-07-12-21234, March 2012, http;//oig.ssa.gov/sites/defauit/fiIes/ 
audit/fuU/pdf/A-07-12-21234.pdf. 

Subcommittee interview of Debra Bice (8/3(^012). 
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disproportionately large number of cases each year. When asked 
whether she was concerned about the poor quality of work being done 
by some of the high-producing ALJs, she said she was. She added, 
however, that she was not sure what the agency could do about it 
because of the independence ALJs are afforded. In 201 1, the 
Commissioner unofficially capped the number of cases each ALJ can 
decide at 1,200, which he did by limiting their assignments to no more 
than 100 per month.'*^ 

Absent a change in law or program rules, however. Judge Bice told the 
Subcommittee that she is limited to emphasizing the role of training to 
better prepare new judges and refresh senior ones. Noting that some 
judges “hadn’t been trained in years,” she explained that she now holds 
quarterly discussions with small groups of judges to talk about their 
work. Jler top advice forjudges, she said, is to “never abdicate the role 
of judge.” She explained that the job of a judge is not “just taking a case 
and paying it,” but striving to “make sure they are impartial,” and decide 
each case on its merits. 

The Subcommittee also interviewed Judge Patricia Jonas, Executive 
Director of the Office of Appellate Operations (OAO).'*'* Judge Jonas 
discussed the Division of Quality (DQ) recently established by the OAO. 
She explained that the DQ is responsible for reviewing unappealed 
decisions by ALJs and hearing office senior attorney adjudicators. She 
disclosed that in its first full fiscal year of operation, FY201 1, the 
division found errors in 22 percent of the cases it reviewed, which 
resulted in OAO’s issuing, on its own motion, remand orders or 
corrective decisions in numerous cases that had not been appealed.'*^ In 
an agency newsletter, the OAO noted the following “top 10 reasons for 
remand of the unappealed hearing decisions: 

• RFC - exertional limitations inadequately evaluated; 

• RFC - mental limitations inadequately evaluated; 

• Claimant credibility - failed to discuss appropriate credibility 
factors; 

• Drug or Alcohol Abuse — insufficient articulation of [drug and 
alcohol abuse] rationale; 

• RFC - non-mental non-exertional limitations inadequately 
evaluated; 

• Incomplete/inadequate record - record inadequately developed; 

• Onset date/closed period/[continuing disability review]; 


" Id. 

'*'* Subcommittee interview of Patricia Jonas (7/30/2012 and 8/9/2012). 

Office of Appellate Operations, Executive Director’s Broadcast, Vol. 3, Special Edition - 
Quality Review, January 13, 2012. 
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• RFC - effect of combination or impairments inadequately 
evaluated; 

• Treating source - recontact necessary.”'*^ 

A number of the issues identified by OAO as top concerns mirror the 
concerns identified by the Subcommittee investigation in this case study. 

The following cases illustrate a number of the problems identified by the 
Subcommittee investigation in its review of the 300 case files. 

A. Misuse of Vocational Experts 

ALJs rely on vocational experts (VEs) to provide independent third- 
party analysis during hearings on the capacity of claimants to perform 
work. In fact, ^proximately 76 percent of all SSA hearings in FY2010 
involved VEs."*' In the cases reviewed in the investigation, ALJs often 
cited the testimony of these experts to award disability benefits. 
However, instead of simply relying on the independent judgments of the 
VE present at the hearing, a few ALJs at times appeared to ask leading 
questions and even manipulate the process in a manner that resulted in a 
finding of disability. 

SSA guidance for the use of vocational experts is provided for ALJs in a 
detailed manual ealled the “Hearings, Appeals and Litigation Law 
Manual,” or HALLEX. All ALJs are supposed to follow HALLEX 
guidelines, which were drafted by the SSA Deputy Commissioner for 
Disability Adjudication and Review for that purpose. 

Vocational experts (VEs) are not employees of SSA, but are private 
contractors paid by the agency for each hearing they attend. Frequently, 
they work in the field of vocational rehabilitation, developing expertise 
in helping individuals find work or retraining people looking to get back 
into the workforce. Most of the ALJ hearings reviewed by the 
Subcommittee had a Vocational Expert present to testify regarding 
whether there were jobs the claimant could potentially perform that exist 
in the national economy. The VE’s role is to provide an opinion about 
whether a claimant’s limitations are severe enough to limit their ability 
to work. 


*ld. 

Office of the Inspector General, Social Security Administration, Availability and Use of 
Vocational Experts, May 2012, htto://oig.ssa.gov/sites/defaull/files/audit/fuil/Ddf'A-12-l !- 
11124.Ddf . 

See Social Security Administration, HALLEX I-l-O-l, Purpose. 
httD://www..ssa.gov/OP Home/hallex/I-Ol/I-1-0-1 .html . 
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HALLEX provides basic procedures for the use of VEs, but notes: “The 
ALJ should take care to elicit useful and objective testimony from the 
VE.”''^ ALJs elicit this testimony by asking the VE questions about the 
elaimant, or instead, “The ALJ may use hypothetieal questions to elieit 
the VE’s opinion about the availability of jobs that an individual eould 
perform given eertain factual situations.”^® The second option allows an 
ALJ to craft various scenarios to which a VE is required to respond. A 
vocational expert is not supposed to independently review any 
claimant’s medical records to ensure that the hypothetical they are given 
match the claimant in the hearing room. 

In the cases reviewed in the investigation, VE testimony was usually 
provided in response to the ALJ posing “hypothetical” questions about 
claimants with the same disabling conditions as the actual claimant, 
rather than asking directly about claimant. Under HALLEX guidelines, 
these hypothetical disabling conditions are supposed to be garnered from 
the medical evidence of record, going no further.*' Considering only the 
hypothetical conditions set by the judge, the VE then opines on whether 
jobs exist that the claimant could perform. The VE can also testify 
regarding the number of those jobs that exist in the nation, and 
sometimes the region. 

In some instances, the investigation found ALJs using VEs in 
inappropriate ways or in ways that failed to yield useful results. In a few 
cases, the ALJ construed a hypothetical situation so narrowly that it 
elicited testimony from a VE that no jobs were available. In a number of 
cases, the hypothetical situations were not supported by the medical 
evidence of record for the relevant claimant, or were contradicted by the 
available evidence. At other times, a VE was asked only a single 
question, seemingly to obtain a pre-determined result. In one instance, 
when a judge received testimony that Jobs were available for the 
claimant, the ALJ kept asking questions - adding hypothetical 
limitations each time - until the VE said that no jobs could be found. 
Using the testimony provided in response to the final question asked, the 
judge ruled fully favorable for a claimant’s disability application. In still 
another instance, an ALJ misreported the testimony provided by a 
vocational expert, claiming it supported a decision to award benefits 
when it did not. Sometimes, testimony from medical experts present at 
the hearing received similar treatment. 


Social Security Administration, HALLEX 1-2-5-55. The Vocational Expert’s Testimony. 
httD://www.ssa.gov/OP Home/hallex/I-02/l-2-S-55.html . 

Social Security Administration, HALLEX 1-2-6-74. Testimony of a Vocational Expert. 
httD://www.ssa.gov/OP Home/haHex/I-02/I-2-6-74.html . 

Established case law is clear that a hypothetical must match the claimant’s medical record. It is 
not intended to examine a variety of scenarios that are unrelated to a claimant. 
httD://caselaw.fmdlaw.com/us-9th-circuil/16084S5.html . 
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These actions gave the appearance that the ALJs at times were 
manipulating the use of expert witnesses to obtain a pre-determined 
answer. To the extent this happened, expert witnesses were used to give 
the appearance of independent third-party corroboration of 
determinations that may not otherwise have been supported by evidence 
in the case fde. Examples of cases raising these issues follow. 

Virginia Case 278. ALJ Richard Swartz awarded disability benefits to a 
claimant for “disorders of back,” though two prior DDS examiners had 
found the claimant was able to work. A functional assessment study 
conducted by the claimant’s physical therapist even suggested the 
claimant may have exaggerated his pain to restrict his work. Whether or 
not the claimant was credible, however, this case highlights how the 
testimony of a vocational expert was used to find a claimant disabled, 
despite a VE testifying several times during a hearing that jobs were 
available that the claimant could perform, and never appeared to 
conclude there was no work for the claimant. 

Having applied for disability alleging chronic back pain, the claimant 
was denied by DDS at both the initial application stage and upon 
reconsideration. He then appealed to have his case heard by an ALJ. 

His case file contained conflicting medical evidence about whether his 
condition was serious enough to keep him from working. One physical 
therapist who conducted an exam, for example, stated that based solely 
on how the claimant presented at the exam, he could do only sedentary 
work and could not immediately return to his former job. This same 
therapist, however, found evidence that his claimed symptoms did not 
properly match his claimed illness. She reported the claimant could not 
sit during the exam for more than 1 5 minutes, but wrote, “It should be 
noted that he drove approximately 1 [.5] hours to the clinic this morning 
....” In another place, the physical therapist wrote: “Utilizing 
Waddell’s Non-organic physical signs of low back pain, the patient 
tested positive in 1 of 5 categories.” Waddell’s tests are performed 
sometimes to determine if a patient is exaggerating, though they can also 
simply indicate non-physical reasons for pain. Testing positive in any 
one of the five areas, as the claimant did, is an indication that some of 
the pain was not physical and that his claims may not be credible. 

The physical therapist concluded this exam by finding some evidence of 
“inappropriate illness behavior,” because of inconsistencies between the 
physical exam and the claimant’s answers to a questionnaire. She also 
wrote: “The patient’s activities qualify him for a sedentary physical 
demand level of work.” After making that determination, however, she 
also wrote: “Based on the objective findings of the Functional Capacity 
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Evaluation it would appear that the patient could not return to work at 
this time. With observed demonstration of the inability to sit greater 
than 1 5 minutes or stand greater than 1 5 minutes, the patient would be 
ineffective in an office situation. However, this decision as always is left 
to the discretion and judgment of the referring physician . . ..” 

Several months later, medical records related to a worker’s 
compensation claim, dated February 7, 2007, found the claimant 
continued to allege pain, prompting discussion of a surgical remedy, but 
also that the claimant “can return to work tomorrow.” His doctor wrote: 
“[Another doctor] had contemplated a fusion and I concur that this was a 
reasonable option. The patient declined surgery and continues to decline 
surgery as of this day’s date .... He can return to work tomorrow with 
restrictions .... I do not see any reason what so ever to escalate or 
increase his narcotic requirement and do believe that he should be 
referred to a pain management group so they can wean him from Lortab 
to anti-inflammatories over-the-counter alone.” 

On April 2, 2007, both a psychologist and a physician at the DDS level 
reviewed the claimant’s records, each separately noting possible 
problems related to the claimant’s credibility: “Based on the evidence of 
record, the claimant’s statements are found to be partially credible.” 

At the ALJ hearing, the following exchange between ALJ Richard 
Swartz and a vocational expert (VE) present at the hearing transpired: 

ALJ: Would you give us your assessment of his past 

relevant work experience? 

VE: Yes, sir. The work he did as a welder/fabricator is 

SVP: 5, which is skilled, and it’s classified as heavy 
exertional level. 

ALJ: That basically covers it all? 

VE: Yes, it does. He’s just a, he’s a skilled welder. 

ALJ: Okay. Are there any welding jobs at a sedentary, 
light level so he could transfer these skills to such a 
thing? 

VE: No, most of the welding jobs are between medium 

and heavy. 

Claimant’s Attorney: You can stand up long as you need to. 
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ALJ: If the claimant is about 36 or 37 years old, in that 

neighborhood. If, with his education level and this 
past work experience, if he were limited to do the 
sedentary or light work where he would need some 
sort of an occupation where he could change 
positions throughout the workday, more than, more 
than most standard breaks and lunch, in order to 
relieve discomfort, can you suggest any jobs at either 
one of those exertional levels? 

VE: As long as he’s able to sit, and stand and walk six 

hours in an eight-hour day, and be productive, 
there’s some unskilled, light exertional level jobs. 

We have, there’s a, a storage rental clerks, storage 
facility rental clerk. Do you need a DOT numbers 
on these? 

AL.1: No. 

VE: On the DOT number, you don’t need - 80,500 

nationally; 6,400 in the Mid-Atlantic. We have 
unskilled sales clerk, which is at the light level. 
There’s 164,600 nationally; there’s 5,800 in the Mid- 
Atlantic. We have assembler small parts, there’s a - 
and that’s under skilled, light. There’s 30,500 
nationally, and 4,700 in the Mid-Atlantic region. Do 
you need more than that. Your Honor? 

ALJ: No. How about at the sedentary level? Are there any 

there for you where you would have the opportunity 
to change positions occasionally if you wanted to? 

VE: Yes. 

ALJ: Other than the regular breaks, and so forth. 

VE: Yes, your Honor. Again you’d have to be able to sit 

six hours out of an eight-hour day and be productive. 
There’s a charge account clerk. There’s 380,000 
nationally, and there’s 34,000 in the Mid-Atlantic 
region. There’s an order clerk, 587,000 nationally; 
27,400 in the Mid-Atlantic. There’s an office clerk 
with addresser, there’s 343,000 nationally, and 
17,500 in the Mid-Atlantic. Would you need more 
than that, sir? 
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ALJ: No, I guess that would do. Are there any hazards 

involved in these jobs so if a person had some sort of 
problem they were required to avoid hazardous 
situations. Would that be a difficulty in any of 
these? 

VE: No, Your Honor. 

ALJ: How about if they were limited to only occasional 

stooping and crouching? Could they do that, with all 
of these, with these jobs, would that, would that be a 
problem? 

VE: No, Your Honor. 

ALJ: If your discomfort limited you to, to the extent that 

you were required to change positions from sitting to 
standing, or standing to sitting, at least briefly in 
order to relieve discomfort for about every 15 
minutes, could you still perform any of these jobs? 

VE: It would be, I mean, you, you’ve got to be productive 

in an eight-hour work day. I guess it goes with the, 
the frequency and duration. If he’s able to sit and 
stand every 1 5 minutes and still be productive, then 
that would work but if, if he basically having 
problems staying on task then that would take those 
jobs away. 

ALJ: Okay. He’s described to us frequently why he has to 
just, has to sleep during the day. Could he do that on 
any of these jobs? 

VE: No, Your Honor. The — you get a 1 5 minute break in 

the morning, a lunch break, and 1 5 minute break in 
the afternoon, and if he’s having to take more than 
that, then it would probably result in being 
discharged. 

ALJ: He’s also testified so some ongoing depression or 

anxiety that has developed since the time of his 
accident. If this affects his ability to perform all of 
the different parts of employment or at least . . ., 
would it compromise any of these jobs? 
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VE: Not these jobs, your Honor. These are unskilled 

jobs, but probably unskilled jobs or jobs. ..30 days... 

ALJ: Would he have to be able to work eight hours a day 

in order to do these jobs, with at least some position 
or other. 

VE: He would have to work eight hours a day. 

ALJ: That’s all the questions I have. Counsel, do you 

have any? 

Claimant’s Attorney: I don’t think so, Judge. 

During the hearing, ALJ Swartz posed and then continued to limit the 
hypothetical, which is supposed to mirror the claimant’s condition, until 
the VE testified there were no jobs the claimant could perform. Further, 
all hypotheticals presented to VEs that the ALJ eventually relies on to 
award benefits are supposed to be supported by the claimant’s medical 
records, but no medical record supported the ALJ’s hypothetical that the 
claimant needed to nap during the day. During the hearing, the ALJ 
asked the claimant whether he took naps during the day. The claimant 
responded: 

Oh, yeah. Yeah, I, some days, you know, I might take a nap 
for a hour or something, you know, it, you know, I do that if, 
like if I don’t sleep good at the night or something, it hits me 
during the day. If I can get comfortable. I’ll take a nap, you 
know? 

This testimony does not indicate that the claimant needed regular or 
lengthy naps during the workday. Nonetheless, the ALJ used this 
testimony, with no supporting medical records or evidence, to narrow 
the hypothetical posed to the VE in such a way that the VE testified that 
no jobs existed the claimant could perform. 

ALJ Swartz ruled fully favorable for SSDI in a decision dated April 24, 
2008, which was written by a staff attorney. In the decision, Judge 
Swartz selectively cited the testimony of the VE: “The vocational expert 
testified that claimant’s past relevant work as a [job title withheld], a 
skilled job performed at the heavy level of exertion, provides no skills 
that are transferable to sedentary work.” He also wrote: “Limitations 
imposed by back disorder preclude performance of even sedentary work 
on a regular and continuing basis.... Considering the claimant’s 
limitations, he cannot make an adjustment to any work that exists in 
significant numbers in the national economy.... The claimant's 
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description of his limitations is consistent with the medical evidence of 
record, and his testimony is credible.” 

Alabama Case 69, In this case, ALJ Vincent Intoccia approved SSDI 
and SSI benefits for a woman based on “arthritis; obesity; hypertension; 
GERD [acid reflux]; asthma; degenerative disc disease L4-L5; spinal 
stenosis; and glaucoma.” Her initial claims for benefits had been denied, 
because DDS determined she lacked sufficient medical evidence and had 
too many resources to qualify for SSI. She was ultimately awarded 
benefits under both the SSI and SSDI programs, however, based in part 
upon a pain assessment from her doctor that arrived hours prior to the 
start of her ALJ hearing. At the hearing. Judge Intoccia presented the 
pain form to the medical expert (ME) and vocational expert (VE) present 
at the hearing, neither of whom had a prior opportunity to review it, and 
then announced a fully favorable decision from the bench. 

In August 2008, the 59 year-old claimant filed for SSDI benefits, 
claiming a disability that began on August 15, 2007. In its Notice of 
Disapproved Claim on September 26, 2008, the DDS examiner wrote: 

We have determined that your condition is not severe enough 
to keep you from working. We considered the medical and 
other information, your age, education, training, and work 
experience in determining how your condition affects your 
ability to work. 

You state that you are disabled because of high blood 
pressure, a bad back, arthritis in your knees and hand, acid 
reflux, eye problems, and chest pain. The evidence shows 
that you have some restrictions. Your restrictions prevent you 
from performing your past work as a [JOB TITLE 
WITHHELD] as you describe this work. However, your 
restrictions do not preclude you from performing that type of 
work as it is normally performed in the national economy. 

In reviewing the available medical records, the examiner noted how the 
claimant’s own description of her “activities of daily living” revealed 
“mod[erate] limitations due to pain and requires some assistance; 
however, [signs or symptoms] appears to be partially consistent w/ 
findings” that the claim should be denied. 

The claimant’s file contained conflicting evidence regarding the severity 
of her medical conditions. Among the various records SSA reviewed 
before denying the case at the DDS level were at least 1 0 notes from her 
doctor stating the claimant would be absent from work for medical 
reasons on certain days between 2005 and 2007. In each case she was 
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cleared to return to work. According to one note from her doctor, she 
sustained, “multiple injuries connected with job fall on 12-21-06,” but 
was allowed to return to work on February 12, 2007. 

On July 1 8, 2007, the claimant experienced chest and body pain, and 
was admitted to the hospital for two days, forcing her to miss work. 
Doctors ruled out a heart attack and discharged her, but diagnosed her 
with, “Uncontrolled hypertension” and “Arthritis,” while also noting her 
condition had “improved.” In August 2008, the month she filed for 
disability, medical records show the claimant complained of hand pain, 
but her other medical conditions appear to have improved, with medical 
records indicating her lumbar spine had returned to normal, she had only 
mild stenosis (a narrowing of blood vessels), and an ankle injury had 
healed. 

In September 2008, the claimant was examined at a family medical 
center regarding her application for disability benefits. The report 
concluded: “She can perform all activities without assistance. She 
needs to have some physiotherapy for lower back problems as well as 
wrist and knee problems.” There was no mention of complications from 
glaucoma or problems with her sight. 

Following SSA’s initial denial of both claims, the woman hired an 
attorney on October 10, 2008, and appealed the same day requesting a 
hearing before an administrative law Judge, noting that she would submit 
additional evidence into the record. The key piece of new evidence was 
submitted on January 6, 2010, the day before her hearing with Judge 
Intoccia. It was a one-page form titled “Clinical Assessment of Pain,” 
filled out by her doctor at the request of the attorney. 

The form contained four questions, each listing options for the doctor to 
circle. The first three listed four possible options, labeled A through D, 
with A indicating pain that was insignificant and D indicating pain that 
was severe. For the first two questions, the doctor placed a mark 
between the C and D options, indicating that the claimant’s level of pain 
was between “distracting” and “virtually incapacitating.” In the third 
question, about whether any medications would produce side effects 
limiting work, the doctor circled C, indicating the patient could 
experience limitations due to “distraction, inattention, drowsiness, etc.” 
The form provided no other information about the source of the pain.^^ 


In the Subcommittee’s interview with Roanoke, Virginia Hearing Office Chief Administrative 
Law Judge Thomas Erwin, he indicated this form was originally created by one of the disability 
attorneys that frequently appears before ALJs in the office representing claimants. Other 
claimant representatives were now utilizing this form to provide proof of a claimant’s pain. 
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After calling the hearing to begin at 8:44 a.m. the following morning, on 
January 7, Judge Intoccia entered the “pain assessment” form from the 
claimant’s doctor into the record. After directing questions to the 
claimant, Judge Intoccia asked the vocational expert (VE) a single 
hypothetical that involved the new piece of evidence: 

Let’s assume a hypothetical individual, same vocational 
profile as during the period at issue. Let’s assume that such 
an individual could perform a full range of sedentary work 
activity and then let’s superimpose on top of that the pain 
assessment by Dr. [] otherwise set forth at Exhibit 5F, dated 
1/6/2010. If we superimpose those non-exertional limitations 
by the pain on top of the full range of sedentary work 
activity, could someone under those facts and circumstances 
go back to any of those three jobs or any other jobs? 

The VE replied, “No, sir, neither.” 

The judge then turned to the medical expert present for an evaluation of 
the doctor’s “pain assessment.” The medical expert explained that the 
pain assessment from the day before showed the claimant, who was 
present for the hearing, had pain that was “intractable and virtually 
incapacitating.” The medical expert interpreted the assessment as 
yielding a more severe diagnosis even than the claimant’s doctor that 
indicated: 

Well, on [claimant doctor’s] pain assessment he, on the first 
and second factor he gave a, a C and a D. D says pain is 
present and found to be intractable and virtually 
inc[ap]acitating to the individual. On the, the second factor 
he also listed a C and a D. D says the increase of pain to 
such an extent that bed rest and/or a medication is necessary 
upon physical activity. And then the third factor, he 
indicated a, a C evaluation. To what extent will side effects 
impact upon the ability? The drug side effects can be 
expected to be severe and to limit effectiveness due to 
distraction, inattention, and drowsiness, etcetera. So that 
would preclude employment. 

It appears the medical expert mischaracterized what the document said. 
While he noted that the doctor circled both the C and D options on the 
form for the first two questions, he only explained the more extreme 
pain description found in D. In reality, the doctor had clearly placed a 
mark between the two options, seemingly in an attempt to split the 
difference, although he did not provide any written explanation of what 
he meant. The meaning of the document was also ambiguous because it 
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was little more than a basic questionnaire containing no original analysis 
from the treating physician. Had the evidence not been created, 
submitted, and analyzed in less than 24 hours, it might have allowed 
more opportunity for the medical and vocational experts to review it and 
contact the doctor for an explanation, leading to a more informed, and 
perhaps different conclusion. 

At the hearing, however, after receiving the medical and vocational 
expert testimony, ALJ Intoccia immediately concluded the proceedings 
by announcing, “after review of the available evidence of record it 
appears that a wholly favorable Bench Decision can be issued in this 
particular claim.” In a bench decision the judge announces his decision 
at the hearing in the presence of the claimant, which is followed 
typically by a brief written statement sent in the mail. His bench 
decision concluded the claimant met vocational listing 20 1 .06, which he 
“based on VE testimony.” Listing 201.06 finds someone is disabled if 
they are “limited to sedentary work” for a severe impairment, but also 
are past the age of 55 and do not have “transferable” skills. 

Oklahoma Case 105. Judge Wayne Falkenstein awarded SSDI and SSI 
benefits to a man alleging chronic knee pain based on knee surgery that 
occurred in 1984, shoulder pain, coronary artery disease, and obesity. 
During a brief ALJ hearing, the claimant was not asked a single medical 
question about his ailments, and the attorney told the judge several times 
that he was unsure the medical evidence was sufficient to qualify for 
disability. Yet, using a hypothetical scenario discussed with the medical 
expert and a vocational expert, the judge found the claimant disabled 
under the agency’s Medical-Vocational Rules. 

Medical Evidence of Record. The claimant’s sparse medical records 
consisted only of notes from a hospital visit on August 5, 2006, and a 
2007 consultative examination performed at the request of DDS 
following his application. 

Notes from the 2006 hospital visit described the claimant as “a 49 [year] 
old who complains of chronic left knee [following] surgery in 1 984 and 
right shoulder pain, no [history] of injury.” The claimant stated that he 
used no over-the-counter medications for his pain, but was prescribed 
Naproxen, if needed, for pain relief The physician noted that the 
claimant’s “left knee without inflammation or deformity, no effusion + 
good ligament stability, scar consistent with [history]. Right shoulder 
+TTP, no deformity noted. Decrease [range of motion].” 

The physician’s findings in the consultative exam performed in March 
2007, with regard to the claimant’s allegations of knee and shoulder 
pain, noted; 
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The patient is able to walk without an artificial deviee. The 
patient’s gait is normal, safe, and stable. The patient can do 
heel walking normally. Toe walking is weak. Straight-leg 
raise test is negative on both sides .... Motor strength is 5/5 
in the quadriceps and hamstrings. Dorsiflexion and plantar 
flexion of the feet are in the normal range. Cervical spine 
with flexion, extension, lateral flexion and rotation is within 
normal limits. Dorsolumbar flexion, extension and lateral 
flexion is decreased associated with pain and stiffness. Hip 
joints with internal rotation, external rotation, abduction, 
adduction, forward flexion and backward flexion are within 
normal limits associated with some stiffness without any 
significant pain. Knee Joints with flexion and extension are 
within normal limits bilaterally. 

There is pain and stiffhess on the left side, only stiffness on 
the right side .... Shoulder joints with forward elevation, 
abduction, adduction, external rotation and internal rotations 
are within normal limits bilaterally.... By palpation, none of 
the joints are tender. There is no swelling or erythema noted 
in any of the joints. 

Initial Application. The claimant submitted his initial application for 
benefits on July 9, 2007. DOS reviewed the claimant’s application for 
both SSDI and SSI based on diagnoses of “osteoarthrosis and allied 
disorders” and “disorders of back discogenic and degenerative.” 

DDS denied the claim at initial application on September 10, 2007, and 
explained: 

The claimant is a 50 year old male with a 12th grade 
education. He alleges knee and back pain. The claimant’s 
impairments have been determined to be non-severe in 
nature. His consultative examination revealed that he has full 
range of motion in both upper and lower extremities. He is 
[status post] arthroscopic surgery from 1984, with no 
inflammation or effusion. Right shoulder had TTP, 
decreased [range of motion] with abduction. [Activities of 
daily living] are not limited to pain. 

The claim was again denied on November, 13, 2007 after 
reconsideration, which explained its decision by noting: “He has 
no recent [testing]. He is on no med[ication]s, according to his 
3373. He has no recent [doctor] visits,... He drives, shops in 
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stores, cooks 3 meals per day. After review of the medical 
evidence, this case appears non-severe.” 

ALJ Hearing. On February 11, 2009, nearly two years after the date of 
his last known medical appointment, the claimant appeared for a hearing 
before Judge Falkenstein. In the interim period, no new medical 
evidence of the claimant’s condition was provided. 

At the start of the 12-minute hearing. Judge Falkenstein asked the 
claimant’s attorney, “what’s your theory on how you’re going to win.” 
The claimant’s attorney responded: 

[W]ell, that’s a good question. Your Honor. I don’t, I don’t 
know if, if the, you know, if you feel that an orthopedic 
evaluation would, would help. Or I know that’s not, you 
know, necessarily, you know, your duty of that hut I know we 
are really lacking in the medical [emphasis added]. 

The Judge immediately turned to the medical expert present at the 
hearing, who opined: “[Tjhere’s nothing here that I can marshal that 
would meet or equal a listed impairment.” The ALJ then questioned the 
vocational expert regarding available jobs for the claimant. The VE 
found, under the limitations expressed by the judge, the claimant had no 
skills that were transferrable to the type of work the claimant could 
perform. With regard to the type of work the claimant previously 
performed, the VE found that “jobs utilizing transferable skills would 
not be appropriate.” The VE went on to say “in looking at unskilled 
work [the hypothetical person based on the claimant’s alleged 
limitations] suggests a full range of sedentary work and a reduced range 
of light, unskilled work.” The VE went on to agree with the ALJ that 
“there are no skills transferrable to sedentary” work. 

The judge then asked the claimant’s attorney “how do you think you 
stand?” The attorney replied 

ATTY : [W]ell, your honor, I know the medical, you know, 
evidence is, is weak, you know. It’s, may not even 
support a medically determinable, determinable 
problem. I know that - well, it’s, you know, it’s old, 
what, I think, oh, a couple of years since he’s been 
there and had any treatment and - 

ALJ: Record closed. 

The transcript shows that the ALJ interrupted the attorney, closed the 
record, and awarded benefits. 
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In his decision, issued on March 4, 2009, the ALJ wrote: “[T]he 
claimant has the following severe impairment(s): degenerative joint 
disease, status post left knee surgery, coronary artery disease, and 
obesity.” No medical evidence in the record mentioned degenerative 
joint disease and the only reference to coronary artery disease called it 
“mild coronary artery disease without significant symptoms” rather than 
“severe.” 

To support his decision, the Judge cited the testimony of the medical 
expert to determine the claimant could only perform sedentary work and 
wrote that “the vocational expert at the hearing stated [the claimant’s] 
capabilities essentially limited the claimant to sedentary work, [emphasis 
added].” The judge concluded: “[Cjonsidering the claimant’s age, 
education and work experience, a finding of ‘disabled’ is directed by 
Medical- Vocational Rule 20 1 . 1 4,” or the vocational grid. Essentially, in 
this case, the judge cited the medical and vocational expert testimony to 
justify a decision that had virtually no medical support in the case file. 

Oklahoma Case 104. In this case. Judge Lance Hiltbrand awarded SSI 
benefits to a claimant based on “deafness in both ears, degenerative joint 
disease of the right hip, degenerative disc disease of the cervice and 
lumbar spine, bilateral carpal tunnel and hypertension.” In his opinion 
explaining the decision, he put significant weight on the testimony of a 
vocational expert at his hearing. The hearing transcript discloses, 
however, that the judge asked the VE only one question, based upon a 
hypothetical situation that was not supported by the medical evidence. 
The VE, who is not trained or expected to ensure that a hypothetical 
matches the circumstances of the actual claimant, opined under the 
hypothetical scenario given that the person would be unable to perform 
work. 

On April 4, 2008, the claimant filed for SSDI and SSI benefits, alleging 
that her disability began at various times between 1999 and 2003. At the 
ALJ hearing, she asked that her onset date be amended to the date of her 
application - April 4, 2008 - due to a lack of medical evidence prior to 
2008. Because she was not insured for SSDI benefits through that new 
date, however, she was, technically, not eligible for SSDI benefits. 

Prior to reaching the ALJ level, however, both the SSDI and SSI claims 
were denied by DDS on August 1, 2008, due to insufficient medical 
evidence. In the SSI denial, the agency explained, “We have determined 
that your condition is not severe enough to keep you from working.” 
While the claimant suffered a degree of deafness, it began when she was 
a child and had not prevented her from working. The SSDI denial 
concluded, “your condition was not disabling.” In its Explanation of 
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Determination, DDS wrote that the claimant, “has a RFC for a wide 
range of light work with limited hearing .... She can communicate with 
coworkers and supervisors .... Vocational Rule 202.1 1 directs a 
decision of not disabled.” 

On September 17, 2008, the claim was again denied, this time under 
reconsideration, which DDS explained in the following way: 

We have determined that your condition was not disabling on 
any date through 3/31/2008, when you were last insured for 
disability benefits. . . . Your arthritis causes you some pain 
and discomfort; however, you can still move well enough to 
do some types of work. With hearing aids you can hear well 
enough to work in jobs that do not require perfect hearing. 

Medical evidence does not show any impairments which 
keep you from working. 

The claimant, a 54 year-old woman, testified she had moved from 
California to Oklahoma so her sister could care for her. She explained 
that her disability required her sister to take complete care of her, and 
her sister did all the cooking, cleaning, yard work, laundry, driving, 
shopping, and caring for their dogs. However, in medical records from 
August 26, 2008, she told her doctor she: “Moved to Oklahoma 8 
m[onths] ago to take care of her mother who had a stroke.” Her SSA 
Form 3368, dated April 4, 2008, filled out by disability claimants, also 
explained that, “I stopped working because 1 came to OKC. And the 
pain.” 

The claimant also alleged disabling hearing loss. However, in doctor 
notes from May 20, 2008, the physician noted that the claimant had 
some hearing ability: “The patient states that she was bom deaf but 
states that she reads lips very well; however, throughout the examination 
1 noticed on multiple occasions that she seems to hear me without 
looking at my face, but when we are further away from each other she 
does have a significant amount of difficulty hearing me and I have to 
repeat myself on several occasions.” 

DDS sent her for a hearing test and the resulting consultative exam 
record from July 17, 2008, stated she had worn hearing aids since the 
age of 21 due to hearing loss beginning at age five. The consultative 
examiner found her “hearing aid on the right is non functional” and “her 
present hearing aid on the left is approximately eight or nine years old” 
and “was not functioning real well.” He used a stock hearing aid from 
the office and put it into her right ear, observing, “You will notice that 
she got much better function from her stock aid on the right than with 
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her own hearing on the left.” The examiner concluded, “She basically 
needs new binaural hearing aids.” 

Judge Hiltbrand held a hearing for the claimant on August 18, 2009, at 
which the claimant asked that her disability onset date be amended to 
April 4, 2008, the date of her application. Her attorney explained to the 
judge, “As you can see from the record, we don’t have any medical 
going back.” Judge Hiltbrand responded, “Okay. So, we’re looking at 
basically from May the 21®' 2008 to the present ....” 

During the hearing, the woman explained that when she was working in 
2005, she stopped working because she, “stepped off the back of a 
ladder and whatever I did, I really didn’t hurt myself, but I guess 1 did 
because after my hip really started hurting a lot and my back. And so - 
and I really - 1 wanted to leave California and come back to Oklahoma 
and live with my family. So, I quit [the Job] and moved back to 
Oklahoma.” The judge asked if she received workers compensation for 
the fall, but she responded, “1 never even went to the hospital, the 
doctor.” 

She continued to explain to the judge that she was currently living with 
her sister, who “just recently got on” Social Security Disability as well. 
Her sister, she said, took care of her to such an extent that she even had 
to help her dress in the morning, including pulling up her pants. When 
the judge questioned how the sister could do this with her disability, the 
woman responded, “You know she’s dealing with hers quite well.” She 
added that her sister did her laundry and was the “worker in the house.” 

In his September 9, 2009, fully favorable decision, ALJ Hiltbrand 
disagreed with the DDS determination regarding Vocational Rule 
202.1 1, which should find the claimant “not disabled.” He based his 
disagreement on the testimony of the vocational expert at the hearing. 
The testimony of the vocational expert, however, was based on a 
hypothetical created by the judge that was not based on evidence in the 
medical record. In the hypothetical, the judge described the claimant’s 
various conditions, but added the assumption the claimant would 
experience “a mild to severe level of fatigue and discomfort affecting 
her ability to work in a competitive environment.” This fatigue 
symptom was not mentioned or supported in the available medical 
evidence in the case file. 

Moreover, in the same July 2008 document generated by a DDS doctor 
used by the judge to identify and support restrictions on the claimant’s 
ability to lift, sit and stand, a separate section called “Postural 
Limitations,” contained no limitations on the ability of the claimant to 
engage in a variety of physical activities. This section provided options 
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for a DDS physician to identify any limitations with respect to climbing, 
balancing, stooping, kneeling, crouching, or crawling. When presented 
with the option for each activity to select whether the limitations were a 
factor “frequently,” “occasionally” or “never” - the examiner chose 
“None established.” The document did not refer to any issues Involving 
fatigue or discomfort. 

During the hearing. Judge Hiltbrand offered the following hypothetical 
to the vocational expert to analyze: 

ALJ: Assume a hypothetical the same education and work 

experience as that of the claimant has the following 
exertional and nonexertional limitations, which I will 
give you at this time. This hypothetical individual 
can occasionally lift and carry objects no more than 
20 pounds, frequently lift or carry objects up to 10 
pounds, stand and/or walk at normal pace, six hours 
in an eight-hour workday and sit with no breaks for a 
total of six hours in an eight-hour workday. As to all 
postural limitations as to climbing, balancing, 
kneeling, crouching and crawling, all those are 
going to occasional. She is going to have limited 
hearing. She should avoid loud background noises. 

She may have difficulty hearing, dealing with the 
general public, or working on the telephone or 
dealing with people on the telephone. As to 
environmental limitations as to any loud noises, 
avoid concentrate exposure and experiences a mild 
to severe level of fatigue and discomfort affecting 
her ability to work in a competitive environment. 

Based on-these exertional, non-exertional limitations 
can this hypothetical individual perform any of her 
past relevant work as she previously performed it or 
how it shall be performed in the national and 
national economy, please? [emphasis added] 

VE: No, Your Honor. 

ALJ: Okay. Any other work? 

VE: No, Your Honor. 

The judge based his decision to award benefits in large part on the VE’s 
testimony. His opinion did not address the contradictory medical 
evidence in the record or perform a eredibility analysis of the claimant’s 
testimony. 
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Moreover, the judge did not address the credibility of her testimony that 
her disabled sister was capable of meeting all of the claimant’s physical 
needs, including dressing and feeding her. Finally, he found her 
disabled beginning in April 2008, despite the fact that he mentioned 
during the hearing that the relevant medical records were dated from 
May 2008, the following month. 

B. Questionable Hearing Conduct and 
Use of Hearing Evidence 

Administrative Law Judges determine some of the most challenging 
disability cases that come before the Social Security Administration. By 
the time a case reaches an ALJ, claimants have already been denied 
benefits, in most states twice. Hearings provide an opportunity for 
claimants to make their case personally before an impartial judge. They 
also allow the judge to get answers to questions about potentially lacking 
or conflicting evidence, whether a claimant is credible, or whether a 
condition has worsened. 

Similar to other judicial venues, the ALJ hearing is not simply an 
informal meeting between the agency and a claimant. Rather, hearings 
are intended to be run as judicial proceedings that allow claimants the 
opportunity for due process and for the judge to obtain all relevant facts. 
SSA guidelines are clear: “The ALJ must inquire fully into all matters at 
issue and conduct the administrative hearing in a fair and impartial 
manner.”^^ 

During an interview, SSA’s Chief ALJ, Debra Bice, was adamant about 
the high standards applicable to the conduct of disability hearings.^'* 
When asked about how to conduct a good hearing, she reiterated what 
she described as her constant message to ALJs: “Don’t abdicate your 
role as judge.” She said that disability ALJs were responsible to “know 
the law” and “know your case” well enough to “provide a full and fair 
hearing.” She added that she instructed the judges: “Don’t just look at 
the physician’s records and pay a case.” 

The role of the judge at the hearing, she went on, is to ask questions that 
present the issues in the case: “Claimants should get a chance to tell 


SSA identifies the elements of a hearing as an introduction; an opening statement; oaths or 
affirmations; adducing the evidence; receipt of oral testimony; presentation of written or oral 
argument; and a closing argument. Each of these elements of the hearing is accompanied by 
detailed procedures. Social Security Administration, HALLEX I-2-6-1 . Hearings - General. 
httD://www.ssa.gov/OP Home/haHex/I-02A-2-6-l.htmi . 

Subcommittee interview of SSA Chief Administrative Law Judge Debra Bice (8/3/2012). 
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their story.” With few exceptions, a good hearing takes 45 to 60 minutes 
to conduct, sometimes longer, according to Judge Bice. 

Asked about extremely short hearings. Judge Bice responded that there 
are “serious problems with a three minute hearing.” She indicated that 
short hearings can erase the appearance, if not the reality, of a process 
that is independent and impartial, making them look Instead like 
stagecraft. Moreover, she added, “If a claimant doesn’t speak, that’s not 
a hearing.” 

The chief judge spoke even more strongly about the problem of judges 
having off-the-record conversations with claimant representatives, 
calling it a matter of ethics. While making provision for the way judges 
and representatives can develop friendly relationships after years of 
seeing each other on a regular basis, she stressed the importance of 
maintaining professionalism. “My policy is you don’t want to talk to a 
representative anywhere outside of a hearing room. ALJs should not go 
off the record,” explained Judge Bice. In Federal courts, such off-the- 
record conversations are considered ex parte - meaning a conversation 
between a judge and only one of the parties involved - and a violation of 
the code of conduct for United States Judges.’^ Despite SSA hearings 
being set up as “non-adversarial” proceedings involving only a single 
party, off-the record conversations threaten the impartiality of the ALJ 
hearing and render the hearing record incomplete. 

Chief Judge Bice told the Subcommittee that, at all times, ALJs need to 
“make sure they are impartial” in fact, while also “presenting 
impartiality.” In particular, she warned that judges and claimant 
representatives should not meet prior to hearings to talk about cases, a 
practice she called, “very dangerous.” “Very rarely should judges call 
representatives to talk on the phone” about cases, she explained, 
insisting that it only take place when there is no other option. Citing an 
example of something even more off-limits. Judge Bice said judges 
“shouldn’t be having lunch with representatives.” 

The Subcommittee investigation found that in a significant number of 
the 300 cases it reviewed, ALJs held hearings that failed to meet the 
standards laid out for them by agency rules and Chief Judge Bice. 
Problems included perfunctory hearings that were less than 1 5 minutes 
long, including some that lasted only three minutes. In some hearings, 
the transcript showed that the ALJ did not ask the claimant a single 
medical question. In others, the ALJ turned over all questioning to the 


See United States Courts, Rules and Policies, Codes of Conduct for United States Judges, 
Canon 3: A Judge Should Perform the Duties of the Office Fairly, Impartially, and Diligently, 
http://www.uscourts.gOv/RulesAndPoIicies/CodesOfConduct/CodeConductUnitedStatesJudges.a 

spx. 
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claimant’s representative. In those cases, the judge rarely cross- 
examined the claimant or asked follow-up questions to clarify the 
answers. In many cases, the judge did not address or resolve issues 
involving conflicting evidence in the case file. In some cases, the judge 
Issued a decision citing evidence that was either not in the case file or 
was directly contrary to the records or hearing testimony that did exist. 

In one Instance, a judge appeared to coach a claimant about how to get 
higher benefits by making his financial condition look worse than it was. 
Still other hearing transcripts mentioned off-the-record conversations 
between judges and attorneys that were never explained on the record. 
The following cases illustrate some of the troubling practices identified 
during the investigation. 

The problem encountered most frequently by the Subcommittee was that 
of short hearings in which the ALJ failed to properly address the 
relevant issues. In Oklahoma Case 148, for example, the claimant 
alleged a disability related to depression and anxiety. On March 21, 
2007, she was sent for a mental evaluation to determine whether she met 
the criteria for medical listing 12.04, related to “affective mood 
disorders.” While the examining doctor found she did have some 
moderate mental impairments, the claimant’s condition was determined 
to be non-severe and not to have met the listing criteria. After a five- 
minute hearing on June 16, 2008, however, ALJ Wayne Falkenstein 
awarded benefits to the woman. The judge opened the hearing by asking 
the claimant only three questions, each to obtain administrative details 
about her birthdate, home address, and level of high school education. 

He then turned to a medical expert, who had not personally examined 
the claimant, asking for a review of the medical file. The medical expert 
said the claimant met the medical listing for 12.04, and without further 
questions the judge closed the hearing. 

Oklahoma Case 153 is a case involving a woman who alleged crippling 
hand pain from carpel tunnel syndrome, yet also worked as a bartender. 
One doctor found she had “adequate dexterity” with her hands and 
fingers; another described her as disabled. ALJ Wayne Falkenstein held 
a 17-minute hearing which failed to address the conflicting medical 
evidence. Moreover, most of the time in the hearing was spent trying to 
call a medical expert whom the judge had asked to testify by telephone. 
After several wrong number attempts, he sent his assistant to find the 
number. When the correct number was eventually found, the judge 
spoke briefly with the expert and closed the hearing. 

Virginia Case 267, decided by ALJ David B. Daugherty, involved a 
hearing that lasted only three minutes, from 9:18 a.m. to 9:21 a.m. The 
claimant alleged back pathology, shoulder arthritis, left knee arthritis, 
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depression, and anxiety, and was examined on October 21, 2007. A 
consultant’s report from the examination states; 

The number of hours the claimant could be expected to sit, 
stand and walk will be 4 to 5 hours in an 8-hour workday 
with normal breaks. The claimant does not require any 
assistive devices for ambulation. The amount of weight the 
claimant could lift and carry is 1 5 to 20 pounds frequently. 

Slight limitation in bending, stooping, crouching and 
crawling. No limitations in reaching, handling, fingering or 
grasping. No other relevant visual, communicative, 
workplace or environmental limitations. 

This and other medical evidence weighing against the claimant was 
dismissed by ALJ Daugherty. Instead he based his favorable decision 
on a checklist form filled out by a doctor (Doctor One), apparently at the 
request of the claimant’s attorney. On July 22, 2008, at his three-minute 
hearing. Judge Daugherty elicited evidence to support Doctor One’s 
characterization of the claimant’s limitations and at one point had to 
remind the claimant that he had seen Doctor One. The following is the 
hearing testimony in its entirety. 

ALJ: Mr. - 

CLMT: Yeah. 

ALJ; — my name is David Daugherty and I’ll be judge for the 
hearing. All right, Bill do you have any objections to me 
admitting the exhibits. 

REP: No, Your Honor. 

ALJ; Okay, so you would admit all of the exhibits. 

ALJ: Now, Mr. [NAME REDACTED], raise your right hand 

and I’ll swear you in. You, too, [VOCATIONAL 
EXPERT] 

ALJ: Mr. [NAME REDACTED], what are your primary health 

problems; what keeps you from working? 

CLMT: I was bom with scoliosis; I have pain, anxiety, and 
depression. 


ALJ: High blood pressure? 
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CLMT: Yes. 

AL J : Y ou have pain every day? 

CLMT: Yes. 

ALJ: Pain right this minute? 

CLMT: Yes. 

ALJ: Who’s your doctor? 

CLMT: [DOCTOR Two] and [Doctor Three]. 

ALJ: You seeing Doctor One? 

CLMT: Yes. 

ALJ: Okay, let the record show that I’m trying to find some 

information (INAUDIBLE). 

[VOCATIONAL EXPERT SWORN IN] 

ALJ: MR. [NAME REDACTED], as a result of this claimant’s 
impairments (INAUDIBLE) is limited to lifting 10 pounds 
occasionally, less than 10 pounds frequently; he can stand 
and/or walk less than three hours a workday; sit less than 
three hours in a workday; never climb, crouch, crawl or 
kneel. How does the combination of those limitations 
affect his ability to work and hold down a full-time job? 

VE; (INAUDIBLE). 

ALJ: I agree with that. I’m going to write a favorable decision 

(INAUDIBLE). Y ou may be excused. 

ATTY: Thank you. Your Honor. 

The differences between the medical evidence in the file and hearing 
testimony as presented by the judge are difficult to reconcile. The 
consultant’s examination report in the case file states the claimant could 
lift “15 to 20 pounds frequently,” but at the hearing the judge said the 
claimant could lift “10 pounds occasionally, less than 10 pounds 
frequently.” The consultant’s examination report states the claimant 
could “stand and walk ... 4 to 5 hours in an 8-hour workday with normal 
breaks”; the judge said the claimant could “sit less than three hours in a 
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workday.” The consultant’s examination describes a “[sjlight limitation 
in bending, stooping, crouching and crawling,” but the judge said the 
claimant could “never climb, crouch, crawl or kneel.” The hearing 
record and subsequent written opinion contain no explanation for the 
judge’s recitation of facts that contradict the contents of the case file. 

Oklahoma Case 151. During another hearing, ALJ Peter Keltch 
appeared to coach a claimant about how he might increase the amount of 
his benefit check by saying that he was renting a room from his partner, 
rather than living there for free. The judge gave this advice before he 
knew the claimant’s living arrangements, raising questions about his 
impartiality and adherence to program rules in this instance. 

In addition, this case raises concerns about how the judge justified 
awarding SSDl benefits to a elaimant who could not establish the onset 
of his disability during a period in whieh he was insured. The primary 
issue needing resolution at the hearing involved whether the claimant’s 
disability onset date occurred prior to the claimant’s “date last insured,” 
or DLL Anyone found to have beeome disabled after his or her DLI 
does not qualify for SSDl benefits.^^ 

The claimant applied for disability benefits based on symptomatic 
human immunodeficiency virus (HIV) infection.^’ He alleged a 
disability onset date of April 1 5, 2003, nearly two years before his DLI 
of March 31, 2005. The claimant provided, however, medical records 
supporting his claim of disability dated no earlier than 2007, two years 
after his DLI. 

DDS Review of Claim. DDS determined that the claimant had failed to 
prove he was disabled before his DLL Upon reconsideration of the 
initial application, DDS sustained the denial and sent the claimant a 
letter explaining: 

We have determined that your condition was not disabling on 
any date through 03/31/05, when you were last insured for 
disability benefits .... [Yjou said that you were unable to 
work because of acquired immune deficiency syndrome, joint 
pain with neuropathy, asthma, allergies, and anxiety. The 
medical evidence shows the following: Although you 


Someone that does not quality for SSDl, for example due to a DLI problem, could still quality 
for SSI, assuming they meet the resource and disability requirements. 

While many individuals with HIV infection have a condition that prevents them from being 
able to work, an HIV diagnosis alone does not guarantee an award of benefits. As with other 
impairments, the allegations must meet program requirements. Therefore, individuals with HIV 
infection who are asymptomatic or who have less severe HIV manifestations, may not meet 
program requirements to be awarded benefits. 
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sometimes had problems with asthma and allergies, you were 
able to breathe adequately most of the time. While your joint 
pain and neuropathy caused discomfort, you could still move 
around and walk well enough to do some types of work. 

Your anxiety kept you from doing stressful and complex 
work, but you could do simple, routine work. Although you 
tested positive for HIV, the medical evidence does not show 
any other impairments which kept you from working on or 
before the date you were last insured for disability benefits. 

AU Review of Insured Status. The hearing transcript shows that AL J 
Keltch was well aware of the disability onset issue. In fact, the judge 
stated: 

I’m showing here the date last insured of March 31, 2005. 

So, you’re not currently insured from Disability. So, you 
apparently stopped paying in the first quarter in 2000. I don’t 
have any record of any payments in and then that means that 
your insurance expired March 31st of 2005, which is fine if 
you are disabled as of the date you said, which was April 15, 

2003. So, if you’re actually disabled in ’03, then you still 
had coverage. However, if I find that you were not disabled 
until 2006, ’07, ’08, ’09, sometime later, then you wouldn’t 
have any insurance coverage. 

Judge Keltch made clear that he needed to find the claimant disabled 
prior to March 3 1 , 2005, the claimant’s DLL No medical evidence in 
the file, however, supported such a finding. Medical evidence from a 
treating physician stated that the claimant had been “his patient since 
2004,” but made no mention of disabling health issues dating that far 
back. The statement by the physician only confirmed the claimant was a 
patient; it made no mention of a disabling condition. Medical evidence 
from another doctor stated the doctor saw the claimant five times in six 
months between October 2008 and February 2009, but those dates were 
long after the DLI expiration date. While both doctors stated the patient 
was currently disabled, neither doctor provided evidence of disability to 
support the alleged onset date of 2003. 

A medical treatment note dated August 16, 2007, noted that the 
claimant, a hairdresser, complained he was in such pain that “he cannot 
even finish one person’s haircut.” This note was again, after the DLL It 
also indicated the claimant was working until at least 2007, which the 
judge did not ask about during the hearing. Another treatment note 
dated January 19, 2009, a date that is, again, years past the DLI, reported 
“his symptoms are improving.” One of his doctor’s noted, “chronic pain 
syndrome is nearly controlled at this point.” 
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Despite the lack of medical evidence establishing the disability onset 
date, Judge Keltch found the claimant disabled beginning April 2003, 
the claimant’s alleged onset date, and well before his DLI, making him 
eligible for disability benefits. His opinion did not explain the basis for 
that onset date. 

ALJ Coaching of Claimant. A second set of issues involves the judge’s 
conduct during the hearing, when Judge Keltch appeared to coach the 
claimant on how to secure a higher monthly disability check than he 
may have been entitled to. The hearing transcript shows how Judge 
Keltch advised the claimant, who had no income and lived rent-free with 
his partner, in the following way to receive full benefit checks each 
month. 

Judge Keltch: Do you have income from any source? 

Claimant: No. 

Judge Keltch: How are you living? 

Claimant: [My roommate] supports me. He buys my 

medications. 

Judge Keltch: If you get your benefits do you and [your 
roommate] have an agreement that you’re 
going to pay [your roommate] back some 
money? 

Claimant: Yes, sir. 

Judge Keltch: I’ll tell you and a little secret about that. If 
you go in, if you’re approved and they say 
now where’ve you been living and if you say 
I’ve been having a free apartment, they say oh 
well we’ll deduct a third off of your benefits 
because you didn’t have any rent to pay. But 
if you go in and say I’ve been living with a 
friend and I’m going to pay him back, then 
they give you the frill check. I mean it’s 
between you and him to pay him back if he’s 
been paying the rent and bills. 

Claimant: Yes, sir. 

Judge Keltch: If you go in there and say well I’ve just been 
provided a place to stay and they say oh well 
for Supplemental Security Benefits then you 
don’t get it, or the check. 

Yes, sir. 


Claimant: 
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Judge Keltch: You knew that didn’t you (to elaimant’s 
attorney)? 

Attorney: Yes, sir. 


While the elaimant and attorney responded affirmatively when Judge 
Keltch asked if the claimant had an agreement to pay a portion of the 
rent to his roommate, even the suggestion of the judge to advise the 
elaimant on how to maximize his monthly benefit payments potentially 
violated the ALJ’s obligation to remain impartial. 

Oklahoma Case 102. ALJ Ralph L. Wampler awarded SSDI and SSI 
benefits to a 26 year-old woman who alleged that she was disabled 
beeause she had poor reading and spelling skills as well as a learning 
disorder. The claimant supported her allegations with statements on her 
application documents, but the case file contained no objective medical 
evidence to support her claim. Judge Wampler held a three-minute 
hearing during which he questioned the medical expert regarding 
whether the claimant met a medical listing 12.05 for mental retardation. 
In response, the medical expert indicated that the claimant did not meet 
all of the listing criteria in 1 2.05(D). Despite this testimony, Judge 
Wampler ended the hearing, awarded benefits under listing 12.05(C), 
and wrote that the award was supported by the expert’s hearing 
testimony, even though the expert had not discussed 12.05(C). 

Initial Application and Reconsideration. When the claimant first 
applied for benefits, DDS requested a consultative exam be performed. 
The evaluator that performed the Mental Residual Functional Capacity 
examination found the claimant was “markedly limited” in her ability to 
understand and remember detailed instructions, as well as in her ability 
to carry out detailed instructions. The evaluator found the claimant “can 
perform only simple tasks with routine supervision [and] can relate on a 
superficial work basis.” 

DDS also had a psychiatric review technique performed. The evaluator 
found: 

26 years old alleges poor reading, spelling, developmental 
delay and learning disorder. No known mental health 
treatment past or current. CE exam shows verbal seores of 
66, performanee of 78 and full scale of 69. Claimant 
retain[s] ability do simple work. 

The evaluator noted the claimant had a “12th grade education attended 
special education throughout school year, alleges poor spelling skills, 
poor reading, developmental delay and learning disability. No medical 
sources provided by claimant.” 
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The psychological evaluator met with the claimant and determined: 

Affect and behavior were observed to be fairly talkative, 
fidgety and serious. She was cooperative with the examiner. 
Attention was focused. Effort and motivation were good. 

Results are interpreted as being valid. Observations of 
adaptive behavior and interpersonal style suggest a level of 
functioning that is consistent with the obtained IQ score. 

The examiner’s primary diagnosis was that the claimant had a learning 
disorder; there were no other diagnoses of note. The examiner noted the 
claimant had four children and was pregnant with her fifth. He noted the 
claimant’s “medical problems include hypertension .... She is supposed 
to take medication for hypertension but she doesn’t.” 

The examiner provided no other details as to the claimant’s activities of 
daily living or her social interactions. The examiner noted the claimant 
“last worked at a call center for less than one week. The job ended 
because was told she wasn’t fit for Job.” The claimant stated on her 
disability application forms that she primarily stays home and cares for 
her four children with the help of her boyfriend. 

DDS denied the initial application and request for reconsideration. In 
the explanation of determination DDS found: 

26 years old alleges poor reading and spelling skills, 
developmental and learning disorder. Claimant received a 
mental [psychiatric review technique form] and a [medical 
residual functional capacity] assessment for simple work. 

The claimant appealed. 

AU Hearing. At the hearing stage. Judge Wampler held a hearing 
lasting three minutes. At the hearing, a medical expert testified she had 
reviewed the medical documents in the file. No medical records were 
included in this file, however, except the brief CE report and IQ test 
results of 66, 69, and 78. 

The medical expert opined the claimant generally met the criteria of 
Listing 12.05, the listing for mental retardation. A claimant meets the 
criteria of this listing if they meet any one of four tests, labeled A 
through D. Under 12.05(D), a claimant meets the requirements if a 
single test shows they have an IQ between 60 and 70 resulting in at least 
two of the following: (1) marked restriction of activities of daily living; 
(2) marked difficulties in maintaining social functioning; (3) marked 
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difficulties in maintaining concentration, persistence, or pace; or (4) 
repeated episodes of decompensation, each of extended duration.^* 

The medical expert testified that the claimant generally met the 12.05 
listing, but under questioning from the judge was able to identify a 
“marked” limitation in only one instead of the listed areas. 

Judge; What do[es the medical record] show the claimant 
suffers from? 

ME: This individual has a diagnosis of mild mental 

retardation and a diagnosis of a learning disorder. 
It’s my opinion that she meets 12.05. 

Judge: 12.05. Okay. Now, can you address the B 

criteria? 

ME: Yes, your honor. In restrictions of daily, daily 

living activities, I believe there’s a mild 
restriction. 

Judge: Uh-huh. 

ME: In maintaining social function, I believe there is a 

moderate limitation. 

Judge: Uh-huh. 

ME: In maintaining concentration, persistence, or pace, 

there’s a marked to extreme restriction. 

Judge: Okay. And then episodes of deterioration? 

ME: I don’t have - Your Honor, she’s living in a pretty 

restricted environment - 

Judge: Uh-huh. 

ME: - and, not doing things that are, are causing these 

to occur and don’t have any - 1 have very limited 
documentation, actually, but I don’t have 
documentation. 


■’* Social Security Administration, Medical Listing 12.05(D), 

http://www.ssa.gov/disabilit'y/professionals/biuebook/l2.0Q-MentaIDisorders-Adult.htm#12 05 . 
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Judge: Okay. 

ME: So, I’d just say I don’t have enough information. 

The medical expert’s testimony established a marked limitation in only 
one area, maintaining concentration, persistence, or pace. After a 
question regarding the duration of the claimant’s alleged impairment. 
Judge Wampler stated that he didn’t “see a need to of going any 
further,” and ended the hearing. 

In his written opinion, Judge Wampler stated that he was awarding 
benefits to the claimant based on listing 12.05(C), which has different 
criteria and was not even referenced during the three-minute hearing. 

His opinion cited the medical expert as having testified that the claimant 
met the requirements of “12.05(C),” even though she had testified about 
12.05(D) and did not find that the claimant met the criteria in that listing. 
While the claimant may well have met the requirements of the 12.05(C) 
listing and should have received benefits, the judge incorrectly cited the 
hearing testimony as support for his finding. 

Alabama Case 73. In 2010, ALJ Frederick McGrath awarded SSDI 
benefits to a 49 year-old veteran for “disorders of the back and chronic 
headaches.” Judge McGrath’s decision finding the claimant disabled 
relied in part on a perfunctory eight-minute hearing that took place by 
video instead of in person and in which the judge spoke only to the 
attorney, without eliciting testimony from the claimant. The claimant’s 
case file contained a number of conflicting medical records, some 
showing a possible disability and others showing he could work. During 
the hearing. Judge McGrath did not discuss any of the conflicting 
evidence regarding his disability, asking only for an opening statement 
from his attorney. 

A review of the records shows the claimant had a history of painful 
headaches, though the same records also show he worked despite them 
for several decades. Complicating the case, his long-term use of 
prescription drugs for the headaches led doctors to raise concerns that he 
overused certain medicines ~ which one said worsened his condition - 
and that he may have been “drug seeking.” And while he claimed that 
low back pain kept him from working, a consultative exam more than a 
year after his alleged onset date determined he could do “light work.” 

His claim for SSDI was denied on October 1 5, 2009, because DDS 
found his medical records showed he was still capable of work: 

You state you are disabled because of degenerative disc 

disease and chronic headaches. The evidence shows you 
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have some restrictions and are not able to perform work that 
you have done in the past. However, based on your age, 
education and past work experience, you are still able to 
perform certain types of work. 

On December 14, 2009, the claimant appealed the denial and requested a 
hearing with an ALJ. 

Medical and Work History. The claimant’s medical records showed that 
he had struggled with depression since 1982 and with headaches “since 
he was 15,” but also worked for more than three decades with these 
same conditions. A review of the records he supplied to SSA show that 
he complained also of back pain, but that he was never kept from 
working for extended periods of time. 

Records covering the period 2007 to 2009 indicate that the claimant 
worked off and on at various jobs, despite severe headaches. On August 
17, 2007, the claimant underwent a neurological exam for his headaches, 
at which the doctor wrote: “[Ojver the years he has self medicated with 
over the counter remedies including Goody Powders, etc. He reports 
that for the past 15 years he estimates he has taken Goody Powders on a 
daily basis - he can take up to 6 to 18 per day.” Regarding the frequent 
headaches, he wrote: “Certainly, medication overuse has been a 
contributing factor.” 

During a clinic visit the following week, again for headaches, the 
claimant became agitated when he did not receive the prescription he 
wanted, which the doctor attributed to him being “drug seeking”: 

“He was recommended to taper off BC aspirin powders. 

[Another doctor] recommended using Lortab for his 
headache and handed him a prescription ofTopamax. Patient 
states that Topamax prescription has not been beneficial and 
that in fact has caused him numbness to right lower 
extremity. Patient grabbed prescription bottle and threw it 
across the room into the trash can. Patient missed trash can 
and then got up and threw it again in the trash can. . . . 

I personally feel that this patient is drug seeking and I did not 
feel comfortable with this patient in the room throwing his 
prescription across the room and into trash can. Patient left 
office visit extremely frustrated ....” 

Notes from October 12, 2007, showed the claimant continuing to work, 
which he explained was possible because of a Valium prescription. His 
doctor recommended lowering the dose, but noted how the claimant 
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resisted: “[H]e is now working in Jacksonville Florida. He is trying to 
find jobs here and there, but he always comes back home to Selma.... 

He reports that as long as he takes [his] medications, his pain is 
relatively well controlled.... We were discussing last time maybe the 
possibility of decreasing the Valium to one a day, but he reports that 
since he has to be traveling so much to work, he feels that the Valium 
will need to be kept at the same dosage.” 

A medical progress note from May 8, 2008, reported the patient 
complained of back pain, but that, “He was laid off his job so he is 
basically not lifting or carrying anything heavy.” Another medical note 
over a year later, from October 12, 2009, stated: “Currently he is in so 
much pain that he cannot do a good job at keeping up with his work so 
he quit his job last year and is pursuing on disability benefits.” 

Numerous records from the Veterans Administration noted the claimant 
also struggled with cocaine addiction. One from November 21, 2008, 
recorded how, “[Patient] denies cocaine use, but is on VA papers.” On 
February 6, March 24, May 19, 24 and September 28, 2009, medical 
progress notes state that an “active problem” was “cocaine 
depend[ence].” 

On May 22, 2009, the patient visited the VA for an evaluation of his 
“ambulatory status,” which would later be a central piece of evidence 
discussed in the short hearing. While the evaluation was described by 
the claimant’s attorney during the hearing as containing a “prescription” 
for a walker, the notes show it was the claimant who requested it: 
“Patient arrived clinic ambulatory without assistive device.... 

Prosthetics service issued the claimant a dolomite Four Wheel Rollator, 
as requested.” 

Following his application for disability, the claimant underwent a 
consultative exam at the request of DOS on October 12, 2009. The 
examining doctor found he “walks [with] obvious pain, limps both ways 
but tolerates it well.” The doctor also noted the claimant “would 
definitely benefit using a walker to help [with] balance as well as ease 
[with] walking.” 

On October 15, 2009, another DOS consultative examiner reviewed the 
claimant’s records and called the findings into question, saying his 
“statements about his allegations are partially credible.” This examiner 
found that the claimant could perform in the “light work range,” or 
several degrees of difficulty more than the “less than sedentary” range of 
work. Also according to this examiner, the applicable vocational rule in 
this case was 202.21, which provided a determination of “not disabled.” 
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Perfunctory Video Hearing. On August 13, 2010, ALJ Frederick 
McGrath held an eight-minute video hearing in which he indicated to the 
claimant he would rule favorably. During the brief hearing, the judge 
did not ask a single question of the claimant, and only asked the attorney 
for an opening statement. The hearing left a number of issues 
unresolved, including: (1) how to handle records giving conflicting 
accounts of cocaine and barbiturate abuse; (2) whether the claimant was 
fired from his job or quit because of his disability; and (3) how to handle 
the October 2009 consultative exam which found him fit for light work 
and not disabled. 

ALJ McGrath opened the hearing by saying, “1 note you’re going to be 
using a walker today and I note that for the record. I’m going to speak 
to your attorney for a few minutes.” He then turned to the claimant’s 
attorney for an opening statement. The attorney responded: “Thank 
you, Your Honor. We submit that this gentleman is unable to work on a 
competitive basis due to the pain in his low back, some in his neck and 
of course his chronic headaches. The walker that you mentioned was 
prescribed by the VA on May 22 of ‘09. ...” He added the claimant “just 
contacted us a couple of weeks ago, and so we haven’t had time to 
further develop the case, but if need be I’ll certainly obtain those 
records.” 

Judge McGrath responded; “[I]f he can’t meet the full range of sedentary 
work I’m going to find him disabled. You’ll get a decision. Any 
additional records you have available you need to barcode in just so that 
he has a complete record. That concludes the hearing.” 

On September 14, 2010, ALJ McGrath issued a fully favorable decision, 
finding the claimant disabled for “disorders of the back and chronic 
headaches.” As in the hearing, the decision did not discuss any of the 
unresolved issues or conflicting evidence, as required by program rules. 
Among his findings of fact was that the claimant “has the residual 
functional capacity to perform a limited range of sedentary unskilled 
work,” based in part on the use of a walker and because he “is 
illiterate.” 

Judge McGrath’s finding of illiteracy was not, however, supported by 
the evidence, and even contradicted what little evidence on this issue 
was in the file. The only reference to the claimant’s literacy was in a 
consultative exam on August 4, 2009, in which the examiner found he 
had no difficulty with reading. 

Alabama Case 72. In 2010, ALJ David Horton awarded SSI child 
benefits to a teenage girl a month before her IS* birthday, concluding 



147 


58 

she had several “severe impairments,” including “morbid obesity; severe 
degenerative disc disease; diabetes mellitus; and chronic anemia.” 

At a 17-minute hearing, Judge Horton explained that he would hold a 
shorter hearing than usual because he wanted to get a decision out 
quickly. He noted that if the decision were issued after her 1 8'*’ birthday, 
the claimant would also be required to undergo evaluation as an adult. 
Under SSA program rules, this evaluation would require the agency to 
consider whether as an adult she was able to work. Children, in contrast, 
are not required to be evaluated on their ability to work, but only on 
whether they have “marked” limitations in two of six “domains of 
functioning.” 

In this case, the doctors and examiners who evaluated the claimant did 
not find marked limitations in two domains. ALJ Horton determined, 
however, that she had marked limitations in: (1) moving about and 
manipulating objects, and (2) health and physical well-being, and 
awarded her SSI benefits. In his fully favorable decision, Judge Horton 
relied on the claimant’s brief hearing testimony to make these findings. 
His opinion did not address conflicting information in the case file; in 
particular, two key pieces of evidence that specifically addressed the 
child’s abilities in each of the six domains of functioning and concluded 
she had mild limitations, but was not disabled. 

One of these records came from her teacher. A March 5, 2009 
assessment from the claimant’s 1 1th grade English teacher found the 
child not only had few limitations, but was succeeding in school. The 
teacher, who taught the claimant 1 .5 hours each day, completed a 
detailed questionnaire at the request of the agency, describing the child’s 
capacity in all six “domains.” In the two areas found by Judge Horton to 
have “marked” limitations - “Moving about and manipulating objects” 
as well as “Health and physical well-being” - the teacher reported for 
the first “no problems observed in this domain; functioning appears age- 
appropriate” and for the second, “[njone of which I am aware.” The 
teacher even went on to write: 

Prior to this survey, I had no indication that there was any 
problem with this student. Compared with the “general” 
population of our school, this child’s behavior is far preferred 
to that of most students her age. 

The ALJ opinion does not address this evidence. 

The second key record is a consultative examination performed at the 
request of the agency. On March 17, 2009, the consultative examiner 
for the agency found marked limitations for the claimant in only one 



148 


59 

domain of functioning, “Moving about and manipulating objects.” In 
the domain of “Health and physical well being,” the CE determined the 
child’s limitations to be “Less than marked.” The ALJ dismissed the 
CE’s opinion, however, writing later in his decision: 

The State agency medical consultant’s assessment regarding 
health and well being is given little weight because evidence 
received at the hearing level shows that the claimant is more 
limited in this domain that than determined by the State 
agency consultant. Furthermore, the State agency consultant 
did not adequately consider the combined effect of the 
claimant’s impairments. 

During the hearing, though, ALJ Horton asked the claimant only to 
confirm facts already in the medical record, drawing out no new 
information. He began the hearing announcing that he had read the 
materials in the record so that there was little need for a normal-length 
hearing: 

Okay. I’m going to try to keep the testimony fairly short this 
morning because I reviewed the medical evidence pretty 
thoroughly in here. I’m just going to kind of ask you some 
questions about your treatment. I normally like to get 
testimony from just one person at a time, but in this particular 
case, since again I think the medical evidence kind of speaks 
most of what’s here, if at some time you need to chime in, 
[Claimant] it’s okay, but normally I don’t allow that, but in 
this particular case, again, Just because I think the medical 
evidence is what it is, I just want to verily some things in 
here in the quickest way we can get it in there. 

His remarks contain no indication that the file contained conflicting 
information regarding her disability, nor does the judge examine that 
issue during the hearing. 

The ALJ hearing concluded after 17 minutes, and the judge issued a 
decision two days later - unusually fast compared with other agency 
decision times. Before adjourning, he explained why he was issuing the 
decision so quickly: 

Okay. Both what I’m going to do in a case like this because 
again I pretty well reviewed the medical record is I’m going 
to review it one more time, issue a decision in this case. 

We’re going to try to get that decision out fairly quickly since 
your daughter is going to turn 18 here next month. But it 
sometimes takes a little while to get out in the mail and get to 
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you and so forth, but you will get a decision in the next few 
months based on everything that I see in the record. 

And if you should be awarded benefits, one of the things you 
may want to make sure is to take care of any medical needs 
as quickly as possible because should she be awarded 
benefits there’ll be an age 18 redetermination coming up very 
quickly. So just keep that in the back of your mind about 
medical treatment and so forth. But anyway, I appreciate you 
all coming out today and giving me your testimony. I hope 
you get doing better because you’re awfully young to have 
such severe problems, so again 1 hope things get going better 
for you, but appreciate it. 

By moving so quickly and disregarding the conflicting evidence in the 
case file, the judge enabled the claimant to obtain SSI benefits under 
criteria designed for children and avoid having to be evaluated under 
adult criteria, as required for all claimants 1 8 years of age and older. 

C. Improper Application of Medical Listings 

As noted above, in many cases, SSA issues disability benefits based 
upon finding a “medical allowance” at step three of the five-step 
disability analysis. Making an award of disability benefits at step three 
of the sequential process and finding the claimant meets a medical 
listing requires an exact and object level of proof This is the only step 
in the process where benefits can be awarded solely on the basis of 
medical factors. If an individual is not working and provides proof of 
one of the listed impairments, or an impairment of equal severity, the 
agency will award disability benefits without considering vocational 
factors (i.e., the claimant’s age, education, or previous work history).^’ 

To be found disabled at step three, a claimant must meet the criteria for 
at least one illness on a “Listing of Impairments,” developed by SSA. 
The Listing of Impairments is broken down into 14 body systems. For 
each “listing,” SSA specifies very specific medical criteria that must be 
met before a claimant is deemed to “meet a listing” and qualify for 
disability benefits. SSA developed these medical listings and more 
importantly, their required elements, to insure disability payments are 
only made for particular conditions under particular circumstances. The 
Listings are also intended to promote national uniformity and 
consistency at all adjudicative levels. 


Social Security Advisory Board, Aspects of Disability Decision Making: Data and Materials, 
February 2012, 

httr>://www.ssab.gov/Publications/Disabilitv/GPO Chartbook FINAL 06122012.pdf . 

“Id. 
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Since the 1990s, the Government Accountability Office (GAO), the SSA 
Office of Inspector General, and Social Security Advisory Board “have 
expressed concerns that the medical listings being used [by SSA] no 
longer provide current and relevant criteria to evaluate disability 
applicants’ inability to work.”®’ In fact, in 2003, GAO placed SSA’s 
disability programs on the high-risk list “in part because their programs 
continue to emphasize medical conditions in assessing work capacity, 
without adequate consideration of work opportunities afforded by 
advances in medicine, technology, and changes in the labor market.”®^ 

In July 2012, GAO noted that SSA has made some progress in updating 
the medical listings for eight of the 14 body system medical listings. 

The agency continues to experience delays, however, with the remaining 
six body systems. GAO also noted that two of the six remaining body 
system listings to be updated were mental and neurological disorders, 
which were among the most frequently used in the eligibility 
determination process. GAO also determined that SSA would likely 
miss its targeted time frames for four of these six body systems. 
Therefore, GAO recommended that SSA explicitly identify the resources 
needed to fund the work needed to complete these updates.®^ 

Some of the ALJ decisions reviewed by the Subcommittee relied upon a 
medical listing to award disability benefits. In a number of those cases, 
the ALJ merely provided the listing number and stated that the claimant 
“met the listing” at Step 3 of the sequential decision process, because the 
claimant alleged a particular diagnosis. At times, the ALJs failed to 
explain how the objective medical evidence in the case file demonstrated 
that the elements of the particular listing were met. 

A second set of issues involved medical listing 12.05, which identifies 
the medical criteria for “mental retardation.” To meet this listing as an 
adult, a person must not only provide evidence such as low scores during 
IQ testing, but must also demonstrate that the condition existed prior to 
the age of 22 years old, and that the claimant also had certain other 
limitations restricting the ability to work.®'* Frequently, ALJs relied 
heavily on IQ testing results, but failed to demonstrate how a person met 
the age-related requirement or other required limitations. The 
Subcommittee investigation also detected a strange pattern in some cases 


Goveminent Accountability Office, Modernizing SSA Disability Programs, Program Made, 
but Key Efforts Warrant More Management Focus, GAO-12-420, July 2012, 
http://gao.gov/assets/6QQ/591701.pdf . 

Government Accountability Office, Modernizing SSA Disability Programs, Program Made, 
but Key Efforts Warrant More Management Focus, GAO-12-420, July 2012, 
http://gao.gOv/assets/600/591701.pdf . 

Id. 

Social Security Administration, Medical Listii^s, 12.00: Mental Disorders, 
http://www.ssa.gOv/disabiiity/professionals/bluebook/12.00-MentaIDisorders-Aduit.htm#12_05. 
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in which the claimant applied for disability benefits related to 
musculoskeletal or other physical ailments, but after getting denied and 
obtaining an attorney, applied for and were found to have met the 
medical listing for mental retardation.^^ 

In an interview with ALJ Thomas Erwin, the Hearing Office Chief 
Administrative Law Judge from Roanoke, Virginia, he noted that cases 
like this are difficult. He explained that he sometimes has to take 
additional steps to make sure he has all the information he needs when a 
claimant changes allegation in the middle of the applieation process. “If 
a claimant says back pain, but suddenly there is a reeord for depression 
and anxiety from a psychologist, I may send the person for an 
independent exam.”'’*’ 

SSA guidelines allow for an ALJ to request an additional eonsultative 
exam, which will be arranged through the State DDS offiee.*’’ By going 
through the DDS office, this reduees the ehanees any interested parties 
might sway the results for or against the elaimant. Judge Erwin noted 
that some attorneys will try to provide a “store bought opinion,” whieh 
he said were more frequent for mental exams than for physieal exams. 
“If it’s clear the attorney just sent the person out, my Spidey sense goes 
off a little,” he added. 

Oklahoma City ALJ Dell Gordon sounded a similar note, explaining that 
mental impairments were the most difficult to deal with, requiring more 
of his time and attention. The difficulty, he said, was in sorting through 
good evidence and “evidence that doesn’t seem genuine.” The problem 
is that “canny attorneys can buy an extremely favorable description that 
finds someone extremely disabled,” even if they do not have a long-term 
relationship with the claimant.'’* 

Virginia Case 249. In 2010, ALJ William Russell awarded SSDI 
benefits to a 55 year-old woman finding she met the criteria of Listing 
12.05(C) for mental retardation. To meet this listing, a person is 
required to show the condition began before the age of 22; to 
demonstrate an IQ between 60 and 70; and to demonstrate a “significant 
work-related limitation.” 


Indeed, Roanoke, Virginia Hearing Office Chief Administrative Law Judge Thomas Erwin 
noted this was a frequent occurrence with regard to claimants that appeared before ALJs in his 
office. 

Subcommittee Interview of Judge Thomas Erwin (9/7/12) 

HALLEX 1-2-5-20. Consultative Examinations and Tests. 
http://www.ssa.gov/OP Home/hallex/l-02/I-2-5-20.html 
Subcommittee Interview of Judge Deli Gordon (9/7/12) 
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This case highlights the difficulty for ALJs as they weight all relevant 
evidence. While the case file contains sufficient records to support the 
1 2.05(C) listing, it also fit a pattern that several judges raised as suspect. 
In the claimant’s original application for benefits, the only work-related 
limitation she alleged was COPD, a severe breathing condition. The 
ALT awarded benefits, however, finding the claimant met the listing for 
“mental retardation” with a second “significant work-related limitation” 
of anxiety. 

Moreover, during the ALT hearing, the judge noted that she needed more 
evidence, and so requested an additional consultative exam. Only, the 
exam was arranged by the claimant’s attorney, rather than by the judge. 
When asked about the doctor to whom the client was sent. Judge Erwin 
noted that he was familiar with the person. He explained how this 
particular doctor “only does those for attorneys,” referencing 
consultative examinations for disability claims. 

In his opinion, the Judge pointed to no specific medical evidence 
supporting his finding, and simply restated the medical listing: 

The claimant’s impairments meet listing 12.05(C). The 
“paragraph C” criteria of this listing are met because the 
claimant has mental retardation initially manifested before 
age 22 with a valid verbal, performance, or full scale IQ of 
60 through 70 and a physical or other mental impairment 
imposing an additional and significant work-related 
limitation of function. 

Medical Evidence of Record. Progress notes in the claimant’s file were 
from her treating physician and dated between 2007 and November 
2009. The claimant was treated for seasonal allergies, high cholesterol, 
headaches, and hypertension, all of which were controlled with 
medication. After she applied for disability benefits, she complained of 
sleep apnea, which was successfully treated with a Continuous Positive 
Airway Pressure (CPAP) machine. 

DDS sent the claimant for a consultative examination on October 29, 
2008. The physician found: 

The claimant’s appearance, behavior and speech were 
normal. Thought process and content were normal. 

Concentration and attention were normal. Judgment and 
insight were normal. Attitude and degree of cooperation was 
normal. Fund of Information seems adequate. 


DDS denied the claim and reasoned: 
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The evidence shows that you have pain in your back, but you 
are still able to sit, stand, walk, and move about within an 
adequate range without assistance. You have breathing 
problems, but a recent breathing study has shown that you 
return a sufficient ability to breathe. There are many jobs in 
the economy that do not require much education. Migraines 
are very bothersome, but generally respond well to treatment 
and medication. There is no evidence that you have 
significant difficulty with vision. Your hypertension has not 
caused you any severe complications. 

Attorney Procured Mental Opinion Inconsistent with Medical Records. 
Following SSA’s denial of the claimant’s initial application, her attorney 
sent the claimant for a mental evaluation on September 27, 2010. 

Having only a 7th grade education, the doctor found the claimant 
“produces IQ scores of VCI 66, PRI 60, WMI 71, PSI 68, and FSIQ 60.” 
Despite her low IQ, the claimant had never before complained of a 
mental impairment. In the report from that doctor, it was noted that the 
claimant’s “Standardized test scores (Lorge-Thomdike) from fourth 
grade report Total IQ 53, but the referenced standardized test results 
were not present in the claimant’s file. The same physician also 
diagnosed her with generalized anxiety disorder and mild mental 
retardation. 

No evidence indicated the claimant ever complained of a mental 
condition prior to the 20 1 0 medical evaluation arranged by her attorney. 
There are no references in the progress notes that she suffered from 
mental retardation or a low IQ. She arrived to all appointments alone, 
“wanted to know her lab results” and asked questions directly of the 
doctor, and “verbalized understanding [of] all instructions and agree[d] 
with treatment plan[s].” Her 2008 consultative examination found her 
thought process, concentration, and Judgment to be “normal.” 

She applied for disability in 2009, and progress notes indicated she 
suggested to her physician that she might qualify for benefits based on 
chronic obstructive pulmonary disease (COPD). Nowhere in the 
physicians notes is such a condition discussed prior to the claimant’s 
suggestion. The physician indicated he would obtain the records SSA 
procured during the claimant’s CE, if any existed, regarding a COPD 
evaluation. The ALJ opinion does not reference this condition. 

Despite conflicting medical evidence of record, the ALJ apparently 
relied solely on the mental evaluation procured by the claimant’s 
attorney and found the claimant qualified for benefits based on Listing 
12.05(C). 
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Alabama Case 57. In 2010, ALJ Vincent Intoccia awarded SSDI and 
SSI benefits in a bench decision during a four-minute hearing to a 35 
year-old man complaining of “mental problems and seizures.” The 
Judge determined the claimant met the criteria of listing 12.05(C). 

While the case file contained records indicating that the claimant had a 
low IQ, it did not demonstrate an “onset of the impairment before age 
22” or existence of a second, significant work-related limitation that 
took effect prior to the expiration of the individual’s disability insurance. 

DDS denied the claim on May 30, 2008, explaining; 

We have determined your condition was not disabling on any 
date through 7/12/06, when you were last insured for 
disability benefits. In deciding this, we considered the 
medical records, your statements, and how your condition 
affected your ability to work. 

When applying for disability benefits, you must meet certain 
eligibility requirements. The information in your file shows 
that you last met the insured status requirements for 
consideration of disability was 6/30/07. 

Two months later on July 23, 2008, the claimant obtained representation 
and appealed the denial. 

The majority of the medical records in his case file pertain to treatment 
related to a November 2007 accident when the claimant was hit by a 
car. The claimant sustained a broken tibia and clavicle and a cerebral 
hemorrhage. The accident occurred five months after the claimant’s 
DLI and therefore, could not be used to award benefits to the claimant. 

In addition, medical evidence indicated the claimant’s limitations as a 
result of the accident would not create work-related limitations that 
would persist beyond a year, as required to meet the criteria of Listing 
12.05(C). Medical records dated February 4, 2008 show that following 
surgery, the claimant had no clavicle pain and was healing. His 
physician cleared him to bear weight on his injured leg as much as he 
could tolerate, and x-rays showed “excellent alignment of his Ixacture.” 

At the February 3, 2010, four-minute hearing. Judge Intoccia did not ask 
the claimant any questions, and the claimant did not speak. Only the 
judge, the claimant’s attorney, and a vocational expert provided 
testimony for the record. The key exchange discussing the claimant’s 
medical listing was as follows: 
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ALJ; And it’s my understanding, [claimant’s attorney], 
essentially your position is that [claimant] meets 
12.05C? 

ATTY: Yes, sir. 

ALJ: Okay. I would, I really have to agree with you on 

that position. I really have no questions for him 
unless you do. 

Judge Intoccia immediately issued a bench decision and provided only 
the following explanation: 

To summarize briefly, 1 found you disabled as of July 1, 2006 
because of mild mental retardation. Fetal Alcohol Spectrum 
Disorder (FASD) and 22al 1 Deletion Syndrome so severe 
that your impairment(s) meet the requirements of (C) listed in 
the Listing of Impairments. 

Here, the claimant’s verbal, performance and full-scale IQ scores were 
rated as 69, 68 and 73. The medical record, however, contained little 
concrete evidence of a second severe impairment prior to the claimant’s 
DLI of June 2007. The only evidence in the claimant’s file that 
mentioned the secondary impairments listed above only speculated they 
were issues for the claimant. A medical record from a mobile clinic on 
August 19, 2009 stated: 

[Claimant] with a long history of neurodevelopmental 
abnormalities as well as a behavioral associated with material 
drinking. His manifestations are likely to be due to prenatal 
exposure to alcohol, but additional medical work up is 
needed and in this context chromosome analysis as well as 
DNA analysis for Fragile X syndrome and a CGH array will 
be requested today. [Claimant’s] father was encouraged to 
continue with current interventions and therapies... 

Chromosome analysis was reported as normal (46XY) and a 
DNA study for Fragile X was negative. However, a CGH 
array revealed a 22ql 1 deletion of 2.4Mb typical of the 
DiGeorge Syndrome deletion. This finding was discussed 
with [claimant’s] father by phone. 22ql 1 deletion is among 
the most common chromosomal abnormality in humans and 
it is associated with neurodevelopmental disabilities 
including cognitive deficiencies associated medical problems 
and mental illness later in life. In this context, the family was 
encouraged to follow up in our clinic for further discussions 
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and additional recommendation. This laboratory result 
suggests a dual diagnosis Fetal Alcohol Spectrum Disorder 
(FASD) and 22ql 1 deletion syndrome. 

The examining physician only speculates as the claimant’s potential 
diagnoses. No other medical record in the file indicated the claimant 
returned to confirm the potential diagnoses, or for the suggested 
treatment. 

The Judge also failed to address the claimant’s extensive history of 
alcohol abuse. A consultative exam stated the claimant “began drinking 
alcohol around the age of eighteen. At one time, he drank an estimated 
‘one or two’ cases of alcohol [per] week.” It also noted he “has gotten 
into a car to drive in front of police while drinking. He bought paper to 
roll marijuana cigarettes in front of a policeman and was subsequently 
charged with possession.” The physician noted the claimant “has been 
arrested twice for DUI and once for possession of marijuana.” 

Virginia Case 287. In 2009, ALJ Geraldine Page made a fully favorable 
award of SSI and SSDI benefits effective August 31, 2005, under listing 
12.05(C) due to obesity, migraine headaches, chronic fatigue syndrome, 
anxiety, and mild mental retardation. The ALJ determined the claimant 
met the criteria of medical listing 1 2.05(C) - cited above - due to an IQ 
between 60 and 70 and the other listed ailments, which the judge 
determined to be so severe as to limit her ability to work. Objective 
medical records, however, inconsistently referred to those other 
impairments and failed to support a finding that they were severe enough 
to cause work-related limitations. The claimant worked as a custodian 
part-time and on an as needed basis. 

Medical Listing Requirements. Judge Page cited a report that found “the 
claimant obtained a verbal IQ score of 70, a performance IQ score of 65, 
and a full scale IQ score of 65” to satisfy the first criterion of 12.05(C). 

Under the listing, the Judge must also find “a physical or other mental 
impairment imposing an additional and significant work-related 
limitation of function.” To satisfy that part of the listing, the judge 
provided only the following conclusory statement: 

Thus, the claimant’s obesity, migraine headaches, chronic 
fatigue syndrome, and anxiety impose additional and 
significant work-related limitation on her ability to function 
mentally and physically. Consequently, the Administrative 
Law Judge finds that, taking into consideration the additional 
mental and physical impairments the claimant possess, both 
of the criteria in Section 12.05(C) are satisfied. 
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The ALJ did not explain how the additional impairments limited the 
claimant’s ability to work, especially in light the claimant’s continuing 
to work even after alleging a disability. 

Claimant’s Work Record. Evidence in the claimant’s file indicated she 
was able to work for more than seven years despite her disability, 
although her wages did not rise to the level of SGA, according to agency 
documents. A vocational rehabilitation report noted that the claimant is 
“on the substitute list for the [] County Public School as a custodian and 
cook” and “hoped she could get a permanent job with the school 
system.” On her application, the claimant reported she worked for the 
school from 2000-2007, one day a week for six hours a day as both a 
substitute custodian and kitchen worker. 

Psychological Evaluations. In a consultative exam dated May 27, 2008, 
the examiner found the following; 

The results of this psychological evaluation revealed a 
woman who has had a work history that extended for five or 
six years. Apparently, she must have been functioning 
reasonably well to have sustained employment for that long. 

She does a wide variety of tasks around the house and 
socializes with various people. She has a wide variety of 
avocations that she enjoys thoroughly. Her communication 
skills are good. She showed no real problems with either 
memory deficits or concentration [but] is somewhat anxious 
and is overreactive to stressors. It is perplexing that the 
claimant has never really sought any extensive psychotherapy 
to assist her in dealing with her periodic anxiety and periodic 
episodes of transient depression. Neither of these appears to 
be incapacitating. 

From a psychological point of view, it is the examiner’s 
opinion that [the claimant] is capable of functioning in a 40- 
hour per week job, depending upon the circumstances. It is 
felt that she could be an effective worker, sustain her 
employment, get along reasonably well with fellow 
employees, supervisors, and even the general public. It is 
likely that she would need to work around somebody who 
watches over her to some extent but this does not have to be 
extensive after she learned the ropes and demands of the 
employment. 

The examiner also noted the claimant had a Global Assessment of 
Functioning, or GAF, of between 65 and 70. The GAF is a tool used by 
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mental health professionals to determine a person’s capacity for social or 
professional engagement. It runs from 0-100, and a score between 60 
and 70 is given to those with mild limitations. A prior exam in 
September 2007 found the claimant with a GAF of 57. 

In yet another psychological evaluation, dated May 10, 2007, the 
examiner noted that, despite a 2006 GAF score of 54, he rated her with a 
GAF of 70. He went on to explain how the claimant had attended 
community college classes for several years, and: 

denies that she has been depressed and states that her mood is 
usually "good.” She states that she sleeps well and energy is 
adequate; appetite is good; she is irritable at times. She 
enjoys socializ[ing] and is not withdrawn or agoraphobic. 

She reports no acute anxiety or panic attaches but states that 
she is afraid to drive herself to work and has never driven 
alone. She is able to drive when accompanied by her mother. 

The examiner determined that he did “not believe that any 
pharmacological treatment or medications are indicated at this time” and 
recommended that the claimant begin counseling to “work towards 
becoming more independent.” 

In a psychological evaluation on October 20, 2006, the claimant noted 
“she is currently working for [employer]” and “she has worked in the 
past with JPTA and WIA. She is uncertain of any employment 
problems.” The claimant also noted “her income helps with the 
household income, and this is mainly her step-father’s income.” The 
claimant reported “she spends her time working.” 

ALJ Hearing. At the ALJ hearing in April 2009, the claimant testified 
she was seeking treatment for her anxiety and saw a therapist for the first 
time earlier that week. Because she had so recently begun treatment, no 
treatment records existed documenting the extent to which the claimant 
suffered from anxiety and none were included in her case file. In 
addition, no documentation supported the conclusion that the claimant’s 
obesity, migraine headaches, or fatigue prevented her from working, in 
light of her actual work record. 

In the fully favorable decision explaining her reasons for finding the 
claimant met listing 12.05(C), Judge Page referred to one of the records 
discussing the claimant’s GAF score. The Judge cited only the oldest 
GAF score of 54, even though later scores for the claimant ranged from 
57 to 70, and even the doctor who assigned the score of 54 had 
concluded the “prognosis for placement in an employment position 
comparable to her skill level would appear to have a fair prognosis.” 
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While the judge’s decision to award benefits may have been the correct 
one, her opinion failed to provide a reasonable explanation of how the 
claimant’s other ailments significantly limited her ability to work, given 
the claimant’s work history. 

Virginia Case 282. In this case, ALJ Karen Peters awarded benefits to a 
claimant under the affective disorder listing 12.04 for bipolar disorder, 
stating that the requirements of the listing were met, though her decision 
did not explain why. Moreover, the file contained evidence from a 
medical exam in which the doctor determined the claimant did not meet 
12.04, and in fact called her impairments “non-severe.” 

Under listing 12.04, the SSA regulations lay out the requirements 
needed for this impairment. For someone diagnosed with bipolar 
disorder, such a person must also meet the following to be awarded 
benefits (in pertinent part); 

12.04 Affective disorders'. Characterized by a disturbance of 
mood, accompanied by a full or partial manic or depressive 
syndrome. Mood refers to a prolonged emotion that colors 
the whole psychic life; it generally involves either depression 
or elation. 

The required level of severity for these disorders is met when 
the requirements in both A and B are satisfied, or when the 
requirements in C are satisfied. 

A. Medically documented persistence, either continuous or 
intermittent, of one of the following; 

3. Bipolar syndrome with a history of episodic periods 
manifested by the full symptomatic picture of both manic 
and depressive syndromes (and currently characterized 
by either or both syndromes); 

AND 

B. Resulting in at least two of the following; 

1 . Marked restriction of activities of daily living; or 

2. Marked difficulties in maintaining social functioning; or 

3. Marked difficulties in maintaining concentration, 
persistence, or pace; or 

4. Repeated episodes of decompensation, each of extended 
duration; 
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Prior to the claim being denied by SSA, a consultative examiner 
reviewed her records on August 12, 2008, and found that they showed 
her to have a non-severe mental impairment and even questioned 
whether her claims were fully credible: 

In assessing the credibility of the claimant's statements 
regarding symptoms and their effects on function, her 
medical history, her activities of daily living and the type of 
treatment she received were considered. Based on the 
evidence of record, the claimant’s statements are found to be 
partially credible. 

Another doctor looked over the material two days later and concurred: 

Consequently, while the MER indicates the likelihood of 
diagnoses of Depressive Disorder NOS and Anxiety Disorder 
NOS, the associated symptoms would not appear to be severe 
enough to prevent the performance of all levels of work. 

Therefore, the claimant’s disability allegations cannot be 
viewed as fully credible. 

The claimant was then seen in a consultative examination on January 5, 
2009, to evaluate whether she met the criteria of either listing 12.04 or 
12.05. The physician determined she did not and indicated that her 
impairments were “not severe.” 

On June 3, 2010, Judge Peters conducted a hearing by video at which the 
claimant appeared with her attorney. During the hearing it was 
discussed that the claimant had previously received SSI benefits, but was 
dropped from the program when she got married because she no longer 
met the resource test. During this discussion, however, the woman 
became unable to speak or answer questions, only able to nod. Judge 
Peters cut the hearing short after 14 minutes, deciding that she would 
have to send the claimant for a second consultative exam. 

In July 2010, the claimant’s attorney arranged for her to see a 
psychologist, but this exam was also cut short because of a similar 
incident. The psychologist wrote: 

Upon trying to administer her the third subtest to the WAIS- 
IV [the claimant] fell into a total silence and seemed unable 
to speak or move. The examiner made several efforts to 
draw her out of this “spell” but was rather unsuccessful. 

Then help was sought from her son in the waiting room. He 
immediately came and recognized this pattern and began to 
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comfort her and talk with her. We got her something to 
drink, which she did through a straw. He reports that this 
Conversion Disorder pattern has been worsening of late, and 
she is having it almost every three days at this point in time. 

He also noted that they almost always try to have someone 
around her all of the time if not most of the time. 

Eventually, while her son monitored her, the examiner went 
and talked with the facility guard who is also the head of the 
facility. We inquired with the son about calling 9-1-1, but he 
Insisted that that would really not do any good. It was then 
offered to him that we would help him get her to the car, and 
he believed that was a good idea, which we did. Her son as 
well as the guard and facility head helped her to the car with 
the use of a rolling chair. She was successfully loaded in the 
car and then left. During this episode, she spoke only single 
words such as “help and “drink.” Her son seemed very 
familiar with this pattern and was very comforting toward her 
during the time that it occurred. Therefore, obviously, the 
testing was truncated. 

Judge Peters’ fully favorable decision referenced the July consultative 
exam and stated that claimant met the 12.04 listing. Instead of 
explaining how any of the evidence in the file supported this decision, 
however, the judge wrote: 

The claimant’s impairments meet the criteria of section 
12.04. The paragraph A criteria are satisfied because the 
claimant has bipolar disorder. The paragraph B criteria are 
satisfied because the claimant’s impairments cause marked 
difficulties in maintaining social functioning, and marked 
difficulties in maintaining concentration, persistence, or pace. 

ALJ Peter’s failed to explain how the marked difficulties the claimant 
experienced any marked difficulties with regard to social function. In 
fact, the claimant told the physician at her consultative exam that “she 
goes to the grocery store with someone,” “she does attend church,” and 
she “socializes with family members.” 

Virginia Case 291. ALJ Gordon Malick awarded disability benefits to a 
claimant under a listing for Crohn’s Disease, but lacked the necessary 
medical evidence to support the award.** 

The listing states, in pertinent part: 


® The judge awarded the decision under listing “5.07(B),” but since there is no such listing, he 
likely meant to refer to “5.06(B).” 
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5.06 Inflammatory bowel disease (IBD) documented by 
endoscopy, biopsy, appropriate medically acceptable 
imaging, or operative findings with: 

A. Obstruction of stenotic areas (not adhesions) in the small 
intestine or colon with proximal dilatation . . . requiring 
hospitalization for intestinal decompression or for 
surgery, and occurring on at least two occasions at least 
60 days apart within a consecutive 6-month period; or 

B. Two of the [following specific medical conditions] 
despite continuing treatment as prescribed and occurring 
within the same consecutive 6-month period[.]’° 

It is important to note that in meeting the requirements of listing 
5.06(B), a claimant must be found to have met two of the listed criteria. 
Further, each of the criterion is based on objective medical testing, 
containing little if any room for subjective Judgment fi'om an ALJ. The 
claimant appears to lack the secondary medical criteria necessary for 
disability benefits. 

Medical Evidence of Record. The claimant complained of several days 
of fatigue following injections she took six times per year to treat her 
Crohn’s disease. These injections appear to have successfully controlled 
the claimant’s condition. A physician’s note dated October 12, 2006 
read: “[S]he has had no hospitalizations or flares during the last year. 

She is currently in maintenance with Remicade 7.5 mg every 8 weeks 
without any complications.” On that same date, the physician 
determined the claimant’s Crohn’s disease was “currently in remission.” 

Attorney Procured Examining Physician Opinion. The claimant’s 
attorney sent her to a physician, who provided an opinion on the 
claimant’s ability to work. He concluded she would have difficulty 
holding down a job, but identified only one reason - fatigue. 


A ciainiant must prove two of the following: (1) Anemia with hemogiohin of less than 

10.0 g/dL, present on at least two evaluations at least 60 days apart; (2) Serum albumin of 

3.0 g/dL or less, present on at least two evaluations at least 60 days apart; (3) Clinically 
documented tender abdominal mass palpable on physical examination with abdominal 
pain or cramping that is not completely controlled by prescribed narcotic medication, 
present on at least two evaluations at least 60 days apart; (4) Perineal disease with a 
draining abscess or fistula, with pain that is not completely controlled by prescribed 
narcotic medication, present on at least two evaluations at least 60 days apart; (5) 
Involuntary weight loss of at least 10 percent from baseline, as computed in pounds, 
kilograms, or BMI, present on at least two evaluations at least 60 days apart; or (6) Need 
for supplemental daily enteral nutrition via a gastrostomy or daily parenteral nutrition via 
a central venous catheter. 
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With regard to the standard residual functional capacity, I 
think that the fatigue is her only limiter. Her ability to walk 6 
hours in an 8 hour day is probably limited but most of the 
other things would not be a problem, I also don’t think this is 
psychological, she said that you [her attorney] had suggested 
she may need to see a therapist but she and I both feel that 
this is probably not necessary .... 

With respect to disability, it sounds as if her primary problem 
is fatigue. She doesn’t have any actual focal deficits that 
would be causing a problem with work, but definitely fatigue 
is a side effect both of Remicade and of Crohn’s disease. 

Fatigue, even if significant, is not, however, one of the criteria for 
Listing 5.06. Indeed, at reconsideration, DDS determined: 

The evidence shows that you are treated for Crohn’s disease 
and that you experience joint and muscle pain at times. 

However, you have not become malnourished nor 
underweight from digestive troubles. You remain able to 
stand, walk, and move about adequately without assistance. 

You have good use of your hands and arms. We realize that 
you may continue to experience difficulties, but your 
condition is not so severe as to be considered disabling. 

In his fully favorable decision. Judge Malick awarded benefits based on 
“5.07B,” but based his findings primarily on the severity of the 
claimant’s fatigue, rather than on her meeting one of the specified 
medical conditions. Citing the exam document noted above as Exhibit 
IF, he wrote: 

Based on the medical evidence and statement from the 
claimant’s physician (Exhibits IF, 3F, 6F), the 
Administrative Law Judge finds that the claimant’s 
impairments are severe and meet the criteria of section 5.07B 


Also cited were Exhibit 3F, which explained the Crohn’s disease to be 
“[cjurrently in remission,” and Exhibit 6F, which related to complaints 
of shoulder pain. 

While the claimant may have experienced significant fatigue and 
perhaps could have qualified for disability benefits by meeting the 
required criteria. Judge Malick justified the award by citing the Crohn’s 
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Disease medical listing, without explaining how the claimant met any of 
the specific requirements. 

Oklahoma Case 186. In this case ALJ Lance Hiltbrand awarded a 7 
year-old child SSI benefits for an “affective mood disorder” under 
medical listing 1 1 2.02, which he determined began on the day the child 
was bom. Listing 1 12.02 does not, however, have any criteria for 
children under the age of one. Medical records were also not provided 
for any time prior to when the child was five years old. 

The child was denied SSI benefits when he was in Kindergarten, but his 
mother reapplied while he was in first grade after a series of suspensions 
from school the year before. The documents in the file contained 
conflicting evidence regarding whether the child met the criteria for 
listing 1 12.02. 

Since to meet the listings, the criteria require feedback from “parents or 
other individuals who have knowledge of the child,” the child’s teacher 
filled out a detailed Teacher Questionnaire on September 24, 2007, 
shortly after the application was filed. She described the child as having 
few limitations, citing as the most serious problem for the first-grader, 
“organizing own things or school material.” 

On November 29, 2007, SSA sent the claimant to a consultative 
examiner for allegations of mood disorder, ADHD, “intermittent 
explosive traits,” and a learning disorder. The examiner found some of 
the impairments to be severe, but also determined they “[do] not meet, 
medically equal, or functionally equal the listings.” The teacher 
evaluation and CE, thus, agreed that while the child had some issues, he 
did not meet the requirements of the affective mood disorder listing. 

On February 27, 2008, a DDS doctor reviewed the claimant’s file after a 
request for reconsideration. Out of six major domains of functioning, 
the DDS doctor found the child with three areas in which there were “no 
limitations” and three in which they were “less than marked.” As such, 
he concluded the child did not meet the requirements of a listing and the 
claimant was denied benefits. 

Judge Hiltbrand held a hearing on March 24, 2009, at which the child 
appeared along with his mother and her boyfriend. Discussion about the 
child’s disruptive classroom behavior consumed much of the time, but 
his mom explained that he was different at home. 

MOM: And [the claimant’s teacher] writes comments like 
he’s finally calmed down and sat down and started 
working by 1 1 ;00, which means from the time he got 
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there until 1 1 ;00 he’s been bouncing off the wall. 

He’s been up walking round the classroom, 
bothering the other children. [His teacher] has 
[stated] again, very disruptive in the morning, calms 
in the afternoon. [Claimant’s teacher] has [written] 
disruptive during film. Sent to the hall. And it’s not 
really a week goes by he’s not sent to the hall or ISR. 

His desk is away from the rest of the children in the 
classroom because he gets up, walks around the 
classroom. He talks out loud. Laughs to himself 
When he’s supposed to be doing work he’ll fiddle 
and push the pencil somewhere else. 

ALJ; Will that be tolerated at home if he did something 
like that at home? 

MOM: No. He’s a - 

BOYFRIEND: He doesn’t do it at home. 

MOM: - totally different person at home. 

His mom went on to explain how the child’s school principal believed 
the behavior problems were related to immaturity, “the principal at [the 
child’s elementary school] said that it’s his maturity level. That he has a 
- because he’s the youngest second grader at the school because he 
turned seven in August.” 

In addition to being the second youngest child in his grade, the mom 
also explained he had a disruptive daily schedule. She woke her four 
children up every morning at 4 a.m. because, having only one car, her 
boyfriend drove her and the children to her work at 4:45 a.m. While the 
children would come home and try to get some additional sleep, they 
were taken most mornings to before-school care and stayed for after- 
school care. 

Near the end of the half-hour hearing, the judge noted how, “it seems 
like he’s extremely well behaved here.” ALJ Hiltbrand then ordered an 
additional consultative exam before making his decision. This 
consultative exam took place several months later on June 24, 2009, at 
which the doctor found the child met listing 1 12.02, finding severe 
impairments in almost every possible category. 

Judge Hiltbrand issued a fully favorable decision relying heavily on the 
June exam. While the CE noted the child met the medical listing, it also 
stated the claimant 



166 


77 


did not demonstrate any hyperactive or impulsive behavior 
during the evaluation. He looked around the room more as 
the evaluation proceeded but never got out of his seat. He 
followed instructions without having them having to be 
repeated and worked carefully. He smiled frequently and 
appropriately and only sometimes frowned when he was 
trying to figure out an answer. He put forth good effort and 
his test results are thought to be a valid assessment of his 
current functioning. 

The judge also determined that the child’s mood disorder began the day 
he was bom in 2001, citing his “premature birth and low birth weight.” 
The opinion did not reference any medical records prior to 2006, when 
the child was five years old, in reaching that determination. Therefore, 
the ALJ determined the claimant was disabled five years prior to the 
availability of supporting medical evidence. 

D. Failure by ALJ to Conduct a Proper Credibility 
Analysis 

One of the main reason identified by the DQ for remand was the failure 
of the ALJ to perform a proper credibility analysis of the claimant. In at 
least two cases, the investigation discovered evidence of the ALJ failing 
to conduct such an analysis. In both cases, claimants were awarded 
disability benefits, but the evidence questioning credibility was not 
mentioned or discussed by the ALJs in their decisions. 

Oklahoma Case 109. In this case. Judge Lance Hiltbrand awarded SSDI 
benefits to a woman who claimed she was unable to work due to an 
injury to her right shoulder. The injury was so severe, she claimed that 
she could not use her right arm. Though a doctor observed her using the 
same arm without any problem, the ALJ awarded full disability benefits 
based on her ailment. 

The ALJ noted the claimant said her disability began when she “was 
injured on the job while working as a cake decorator” in late 2003. In 
July 2004, the claimant underwent surgery for a tear to her rotator cuff 
in her right shoulder. 

She applied for disability benefits in November 2005, but was denied by 
DOS following her initial application and after reconsideration. She 
filed a request for an ALJ hearing on January 12, 2007. 

On October 24, 2007 the claimant’s attorney sent her for a consultative 
exam for an evaluation “of injuries which [the claimant] stated occurred 
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. . . while working.” The claimant told the examining doctor that she was 
stacking boxes and “she felt a ‘pulling sensation’ in her right arm and 
shoulder.” She explained how she never reported the injury, but instead 
continued to work. In May 2004, the claimant “took a leave of absence 
so she could find out what was wrong with her right shoulder.” After 
both surgery and physical therapy, the claimant stated “she has no relief 
of the pain in the fingers of her right hand or her right forearm.” 

Further, the claimant stated: 

She has pain in the right shoulder with raising her arm above 
her head. She states she has pain in the right shoulder with 
lifting a can of vegetables. She states she has pain in the 
right shoulder with turning or twisting at the elbow. She 
states she has pain in the right shoulder with pushing and 
pulling. She states she has numbness and tingling in the right 
shoulder. She states she has popping, clicking, and locking 
of the right shoulder. She denies other complaints to the 
right shoulder. 

Once the claimant was out of the doctor’s office, however, things 
changed. The doctor noted the claimant: 

was observed leaving the office today unlocking her truck 
door and opening it with her right arm. She was also 
observed extending her right arm to place a bag in to the right 
Ifont passenger seat. She was observed utilizing both of her 
arms to steer the wheel of her vehicle. 

The doctor concluded the claimant “has sustained no permanent partial 
Impairment to the right arm or the right hand as a result of the above 
stated accident.” The doctor also opined the claimant’s “period of 
temporary total disability has long since ended and she may return to 
employment. She is in no further need of medical care or continuing 
medical maintenance.” As such, the doctor stated “based on age, 
education, training, and work experience [the claimant] is not 
permanently and totally disabled or in need of vocational rehabilitation.” 

Despite the CE doctor stating the woman used both hands to drive the 
car, at the hearing, the claimant testified,“I drive one-handed, unless it’s 
real windy and then I keep that one down there.” She also testified that 
she goes to casinos with family members. 

Despite this evidence from the claimant’s own attorney showing the 
claimant had full use of her right shoulder and arm just five months 
before her hearing. Judge Hiltbrand awarded the 44 year- old claimant 
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benefits without addressing any of the issues raised by these 
inconsistencies. 

Oklahoma Case 145. This next case involved a veteran who sought 
disability benefits for post-traumatic stress disorder (PTSD), which he 
said arose from his military service. Throughout his medical files, 
however, his doctors noted not only how he was prone to exaggeration, 
but at times even directly accused the claimant of malingering. 

He applied for disability in August 2005 for back pain and anxiety, but 
in January 2006 was denied at the initial level by DDS. Among the 
medical evidence DDS considered in making its determination was a 
consultative exam to assess the claimant’s physical condition, which was 
done on October 18, 2005. The doctor conducting the exam was a 
primary care physician not a psychologist, but nonetheless noted the 
claimant “has a history of social anxiety.” Another medical record 
reviewed by DDS was a “mental status exam” held on November 7, 
2005. The psychologist, who was not a treating physician, diagnosed 
the claimant with “schizophrenia” and “paranoid type Posttraumatic 
Stress Disorder.” He added: “Prognosis is judged to be fair. There is a 
moderate probability that treatment will result in substantial 
improvement over the next twelve months.” 

Then in December 2005, a second consultative examiner reviewed all of 
the claimant’s medical records, making particular mention of the 
diagnosis of “schizophrenia” at the November mental status exam. She 
wrote: “This [diagnosis] of Schizophrenia is not consistent with any of 
the [medical evidence of record], current or distant.” 

The initial claim was denied in January 2006, and again upon 
reconsideration in August 2006, but ALJ Peter M. Keltch approved the 
case in June 2008, relying heavily on the same two exams from October 
and November 2005. Judge Keltch determined the claimant suffered 
from “Schizophrenia, post traumatic stress syndrome, and a history of 
polysubstance abuse.” Judge Keltch concluded the claimant met the 
criteria for medical listings 12.03(A), (B) and (C) related to 
“Schizophrenic, paranoid and other psychotic disorders.” 

A more thorough review of the file, however, might have raised 
questions about whether benefits should have been awarded. In 1997, 
eight years prior to his disability application, the claimant applied for 
veterans benefits related to PTSD. On September 30, 1997, a 
psychiatrist conducted an examination, but failed to make a final 
diagnosis because of the claimant’s “malingering.” 
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The differential diagnosis is so broad because I find the 
veteran to not be a very credible historian. He generally 
endorsed the presence of almost all symptoms asked of him. 
Reference should also be made to the admission and 
discharge notes regarding his 1997 psychiatric hospitalization 
which also raises issues of credibility. If the veteran’s history 
was accurate, it would be my opinion that he does have a 
post-traumatic stress disorder related to his [military] 
experiences. However, I do not believe that his history is 
accurate based on his clinical presentation. 

Then in October 2006, nearly a year after the consultative examinations, 
the claimant again underwent a mental evaluation. During the exam, the 
man discussed his military service and how he had recently lost his 
cousin, who “was his closest friend.” In the conclusion of the 
evaluation, the examiner determined: “[The] results were not valid. His 
profile was similar to the profiles of others who try to present 
themselves with more serious pathology than they have. Over reporting 
psychopathology is common for negative and defiant personality types 


His medical records mentioned, as well, that he applied for service- 
connected disability benefits from the Department of Veterans Affairs 
on multiple occasions, but was turned down each time. 

On June 9, 2008, Judge Keltch held a hearing to consider the case, but 
the claimant did not appear to testify. Judge Keltch explained he had a 
prior conversation with the man’s attorney and concluded it would be 
dangerous to have him in the hearing room: “The reason he is not in the 
hearing room is that the gentleman has a severe mental problem, and it is 
thought to be safer, number one, for him not to be in the hearing room 


At the hearing, which lasted approximately 10 minutes, the judge asked 
the medical expert present to consider the mental evaluation from 
November 2006, which resulted in a diagnosis of schizophrenia. The 
medical expert present, who had not met or examined the claimant, said 
she concurred and that he met medical listing 12.03, at which point the 
hearing was closed. 

In his fully favorable decision, ALJ Keltch relied heavily on the 
November 2006 mental status exam (MSB), as well as the medical 
expert at the hearing. He failed, however, to mention how the December 
2006 exam said the MSB was inconsistent with the rest of the medical 
record. Moreover, his decision made no mention of the multiple 
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references to malingering, and that other doctors had called the 
claimant’s truthfulness into question. 

E. Poorly Drafted On-The-Record Decisions by Senior 
Attorney Adjudicators 

Administrative Law Judges are supported by staffers to help organize 
case files, write decisions and deal with claimants. Among them are 
attorneys - called “senior attorney adjudicators” — who help draft their 
decisions once an ALJ has determined a case. In recent years, however, 
senior attorneys have also been allowed to write favorable, on-the-record 
decisions that do not need the approval of an ALJ. By allowing senior 
attorneys to screen cases to write favorable decisions the senior attorney 
determines meet program requirements, the agency has intended to 
move “payable” cases through the system more quickly, leaving the 
more difficult decisions for thejudges.^' 

In the cases reviewed by the Subcommittee, however, some of the 
opinions written and approved only by senior attorneys contained a 
number of problems, 

Oklahoma Case 149. In this case, the claimant applied for back pain, 
but was awarded benefits under medical listing 12.05(C) for mental 
retardation. The 2008 written opinion by an SSA senior attorney 
included only the information favorable to the claimant, while failing to 
explain or acknowledge conflicting evidence in the file. 

To qualify for this medical listing, a claimant must report an IQ of 
between 60 and 70, show that the impairment has been present since at 
least age 22, and have an additional impairment severe enough to restrict 
work. In this case, the claimant was determined to have an IQ score of 
70, but two doctors remained unconvinced that the listing criteria were 
met. 

On October 1 1, 2006, a DDS doctor reviewed the claimant’s file to 
determine if she met medical listing 12.05, and found she did not. His 
determination apparently stemmed in part from the fact that the woman 
did not claim to have any mental impairments. 

47 yr. old female does not allege mental. She has not had 
psychiatric treatment. She has pain due to physical problems 
and there is associated depression. She was in Special Ed 
from the 6the grade on. She lives with her two sons. She was 


See Amendment to the Attorney Advisor Program, 72 Fed. Reg. 44763 (August 9, 2007); 
Extension of Sunset Date for Attorney Advisor Program, 76 Fed. Reg. 18383 (April 4, 2011). 
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cooperative at the psych CE. [IQ] scores V 72 P 73 and FS 
70. ADL’s She is able to do the cleaning, cooking and 
laundry. She is able to drive and shop for groceries. She goes 
to church. Some restrictions are present due to pain. 

One of the considerations the agency must make is whether a claimant 
can manage their own funds, if awarded benefits. Patients found to meet 
medical listing 12.05 nearly always are found incapable of doing this, 
resulting from their mental condition. Here as well, the record contained 
conflicting information. On August 31, 2006, a State consultative doctor 
said the woman could not manage her funds. One month earlier, on July 
8, 2006, however, a psychiatrist evaluated her in his office and 
concluded that she did not suffer from mental retardation and could 
manage her own funds. The psychiatrist’s determination matched the 
one reached three months later, in October 2006, when the doctor 
described previously found that the claimant did not qualify under the 
12.05 listing. 

The June 3, 2008, decision written by the senior attorney found that the 
claimant had an IQ score of 70, and a secondary condition of back pain 
that significantly limited her ability to work. To establish the second 
condition, the attorney cited a “medical source statement” from the 
claimant’s doctor, which was a questionnaire filled out at the request of 
her attorney. The questionnaire said the woman suffered from a 
degenerative lumbar spine, even though another medical record from 
October 27, 2006, had found: “No traumatic or degenerative 
abnormality of the lumbar spine is present.” 

In the final decision, the SSA senior attorney determined the claimant 
suffered from “mental retardation” and “degenerative disc disease.” The 
opinion did not acknowledge or explain the conflicting evidence in the 
case file on both points. 

Oklahoma Case 114. In this case a SSA senior attorney awarded 
benefits to a woman for back pain and obesity, but failed to explain how 
the medical evidence supported the alleged onset date. Moreover, the 
opinion’s brief analysis of the objective medical evidence consisted 
primarily of a paragraph cut-and-pasted from a letter written by the 
claimant’s attorney. 

The claimant applied for benefits after having back surgery, alleging that 
her disability began on September 5, 2007, “due to Crohn’s disease, 
neck and back problems, and arthritis.” 

She received payments under a private disability insurance policy, and 
saw a rheumatologist for only the second time on January 4, 2008. The 
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first visit had been prior to her surgery three months earlier. In a record 
in the case file describing the visit, the doctor explained there had been a 
“misunderstanding” and that he had been asked “to write for disability 
without seeing her.” He noted that he would need some information 
from her employer, adding: 

I told her that I think she is best served working to maintain her 
activity level. However, she has been off work. I recommend 
physical therapy ... for three weeks. To Whom It May Concern: 
The patient is unable to work until July 4, 2008. At that time, she 
will have no restrictions. 

In early July, the rheumatologist saw her again and extended the 
disability until September, but noted that this was in order to collect 
additional Information. 

On July 30, 2008, the claimant visited her regular doctor to help deal 
with her back pain. The notes from her doctor said that one of the 
activities she enjoys is “bicycling.” 

She states she has difficulty sitting and standing for more 
than 10 minutes. She has difficulty performing laundry, 
vacuuming, baking, and getting into the lower shelves at the 
grocery store. She enjoys sewing, crocheting, reading, 
bicycling, cooking, and baking. 

It is unclear from the notes whether she was continuing to bicycle or had 
enjoyed it in the past. 

On August 4, 2008, her initial application was denied. She was denied 
again by DDS under reconsideration on December 23, 2008, which 
noted: “You are recovering well from your back operation and should 
be able to return to work within twelve months.” 

A note in the file indicated the claimant saw her rheumatologist again on 
November 1 8, 2008, but got into a dispute with him about failing to 
comply with his prescribed treatment. He concluded the note saying that 
he would no longer see her as a patient: “Will discharge the patient for 
noncompliance.” She found a new rheumatologist, but the records show 
she visited her only one time on November 26, 2008. That 
rheumatologist found that the claimant was disabled and could not work. 

On April 21, 2009, the claimant’s attorney wrote a letter to the 
Oklahoma City Office of Disability Adjudication and Review asking for 
an on-the-record decision. The letter also referenced a form filled out by 
the claimant’s new rheumatologist the month before on March 1 8, and 
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asked that it be given “controlling weight,” despite the fact that she had 
only seen the patient one time. The letter from the attorney contained 
the following paragraph: 

[DOCTOR 1] is the claimant’s treating rheumatologist. She 
completed the enclosed physical capacities dated March 1 8, 

2009 indicating the claimant cannot perform the requirements 
of even sedentary work. The claimant needs to alternate her 
sitting and standing at will throughout the day. She cannot 
use her hands adequately for simple grasping, fine 
manipulation, and repetitive motion tasks. The claimant can 
lift/carry occasionally up to 5 pounds but should never 
lift/carry over that amount. [DOCTOR 1] writes the claimant 
is in constant pain and her condition is chronic and incurable. 

The claimant requires daily pain medication and prolonged 
periods of rest due to fatigue and pain. [DOCTOR 1] writes 
the claimant has chronic pain and inflammation in the joints, 
diffuse musculo-skeletal pain which is causing fatigue, 
inability to concentrate and potential absences from a job due 
to disease exacerbation. The pain, aceording to [DOCTOR 
1], would be disabling to the extent that it would prevent the 
claimant from working full time at even a sedentary position. 

One month later on May 21, 2009, the SSA senior attorney issued a fully 
favorable on-the-record decision. It concluded that the claimant’s 
disability began on September 5, 2007, as she alleged, but did not cite 
any evidence prior to October 14, 2008 - nearly a year after the fact. 

More significantly, the decision contained a brief section analyzing the 
medical records used to conclude the woman was disabled. Not only 
was the March 18, 2009, doctor form given controlling weight as 
requested, the SSA senior attorney simply copied and pasted the above 
excerpted paragraph from the letter of the claimant’s attorney into the 
official opinion. The opinion also did not acknowledge or explain the 
conflicting evidence in the file indicating the claimant was recovering 
from her back surgery and her initial rheumatologist did not view her as 
having severe or lasting problems. The SSA senior attorney’s opinion 
raises questions about whether the medical evidence was properly 
reviewed and analyzed. 

Oklahoma Case 127. In 2010, an SSA senior attorney awarded benefits 
to a man for degenerative disc disease and depression, finding the 
claimant could perform “less than sedentary” work despite a State 
consultant finding he was not disabled and could perform “light” work. 
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In the senior attorney’s opinion, he discounted the opinion of doctors 
who performed examinations at the request of SSA, saying: “The State 
agency medical consultants’ physical assessments are given little weight 
because the State agency consultants did not adequately consider the 
claimant’s subjective complaints or the combined effect of the 
claimant’s impairments.” In contrast, the SSA senior attorney placed 
significant weight on the claimant’s subjective complaints, while failing 
to acknowledge that those complaints did not always match the medical 
records. 

One central issue involved the claimant’s ability to walk. The claimant 
said that his disability began when he was 48 years old in December 
2006, which is when he stopped working due to back pain which he 
described as so severe that he could barely walk. Over the course of the 
next several years, though, his medical records show that he could walk 
much further than he described. 

During a doctor visit on February 16, 2007, two months after he alleged 
his disability began, his doctor wrote: “The patient, two weeks ago, 
joined the [gym] and has been exercising regularly since that time.” On 
May 1 1, 2007, the same doctor wrote: “The patient has been walking 
four times per week.” On August 6, 2007, his doctor wrote: “The 
patient’s been walking 1-mile 3 to 4 time per week.” He was reported to 
be “walking 1 mile per day 5-days per week,” again by his doctor on 
October 31, 2007. Nine months later, on July 30, 2008, the doctor once 
more noted: “The patient is walking one mile a day at least five times 
per week.” 

During a doctor visit in October 2008, he said, “His wife lost her 
insurance so he’ll be transitioning to a new insurance company soon.” 
The next month, in November 2008, he applied for disability insurance. 
In January 2009, he filled out paperwork for SSA writing, “I have 
problems walking, standing, bending, sitting for any length of time.” In 
a second form from February 3, 2009, filled out by his wife, she 
answered a question about how far he could walk writing, “end of drive 
way.” However, the records that followed said he could still walk and 
work. 

During a consultative exam with the State agency doctor in April 2009, 
the doctor concluded he could do light work, adding, “The claimant 
appears to ambulate in a safe and stable gait at an appropriate spjeed] 
without the use of assistive devices.” 

On July 22, 2009, he visited his own doctor, complaining of back pain, 
but the doctor again noted that he and his wife had been making a 
regular practice of taking walks: “The patient seems to be doing much 
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better on the Cymbalta. We are still dealing with pain issues.... He’s 
been walking a mile and a quarter with his wife every day over the past 
2 '/z months.” 

The claimant’s initial application was denied by DDS, which explained 
that he was “given a residual functional capacity rating for light work 
with occasional stooping, and a mental status rating for unskilled labor. 
... Using the Medical Vocational Guidelines and Rule #202.14, which 
directs a decision of not disabled, this case is denied at step 5, for other 
work.” He was denied again upon reconsideration in November 2009. 

On March 2010, his attorney for the claimant wrote a letter to the SSA 
senior attorney working on the case in the Oklahoma City SSA office. It 
read: “This letter is to advise you that based upon new medical records 
received and income verification, we wish to amend our onset date to 
February 28, 2008.” Two weeks earlier, the claimant’s attorney had 
faxed five pages of medical records to the office. While the letter said 
that he wanted to change the onset date because of “new evidence,” 
some of the records were already Included in the file. Moreover, only 
one of the records was dated after the denial at reconsideration. Two 
were from December 2003 and March 2006 - outside the relevant time 
frame. None of the “new” records or the existing records in the file 
explained why the new onset date should be February 28, 2008, which 
was only a few days before the claimant’s 50th birthday. 

On April 2, 20 1 0, eight days after receiving the letter from the 
claimant’s attorney, the SSA senior attorney issued a fully favorable 
opinion finding the claimant disabled. The decision failed to 
acknowledge or explain why the determination was inconsistent with the 
records in the file showing the claimant’s regular walking routine. 

F. Poor Quality Opinions from ALJ Howard O’Bryan 

The 1 6 disability opinions reviewed in the investigation from ALJ 
Howard O’Bryan, age 87, of Oklahoma City, Oklahoma stand out for 
their numerous problems and require their own analysis. Judge 
O’Bryan’s opinions not only lacked sufficient judicial analysis or 
evidentiary support, but were at times incomprehensible. However, as 
one of the agency’s highest producing ALJs in the nation, the impact of 
his opinions on the disability program has been larger than most. 

Since at least 2006, Judge O’Bryan has issued more than 1,000 decisions 
each year - several years approaching 2,000. The highest three years 
were 2007 to 2009 in which he decided 1,833; 1,846; and 1,722 cases, 
respectively. Many of the decisions reviewed in the investigation were 
written during this time period. His rate for approving the award of 
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disability benefits in the cases he reviewed was similarly high, ranging 
each year between 90 and 100 percent. 

While the investigation questions whether all of these cases were 
properly awarded, the opinions were most notable for their decidedly 
poor quality. First, his opinions contained substantial amounts of 
agency-approved “boilerplate” language. Most of this language was not 
specific to an individual case, but rather explained how the disability 
programs worked. In sections that appeared to apply to a specific 
claimant, however, the opinions also contained a pervasive use of 
boilerplate. Commonly, Judge O’Bryan used the following sentence 
after several pages of medical images, seemingly to explain why 
disability benefits should be awarded: “Various physicians, treating and 
non-treating, have written that the claimant suffered from various 
medical problems and that the claimant has significant work 
restrictions.”^^ 

Second, instead of providing an analysis of the information contained in 
an individual case file. Judge O’Bryan typically included partial images 
of medical records from the case file that he electronically copied into 
his opinion without explanation. For example, he routinely copied part 
of a doctor’s examination report describing a claimant’s medical 
condition and inserted it into his opinion on the case with no attribution 
or explanation. At times, the images he pasted into the record had 
nothing to do with the case, or directly contradicted his award of 
benefits. For example, in Oklahoma Case 135, a woman alleged 
various ailments ranging from hip pain to PTSD and depression. Judge 
O’Bryan awarded her full disability benefits, but also copied into his 
decision another doctor’s opinion that her claims were not always 
credible: “[Claimant] was very manipulative and an unreliable 
historian.” 

Third, instead of precisely identifying a claimant’s disabling condition, 
the judge typically wrote a long list of maladies, followed by “etc., etc., 
etc.” He used this technique whether he found a person disabled under 
the Medical-Vocational Rules or the medical listings. In some cases, he 
found claimants met three or more medical listings - followed by “etc., 
etc., etc.” - something the Subcommittee did not encounter in any other 
ALJ opinion. In one extreme case, Oklahoma Case 135, Judge O’Bryan 
made the following “finding of fact:” 

The severity of the claimant's affective (mood) disorders, 
classed as major depression(2960), anxiety related disorders, 
post traumatic stress disorder (3000), disorders of 


See, e.g., Oklahoma Cases 132 and 166. 
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backdiscogenic and degenerative (7240), chronic liver 
disease and cirrhosis, i.e.. Hepatitis C,(5710), history of 
broken left femur, broken hip left side, etc., etc., etc., meets 
the criteria of section(s) 12.04, 12.06, etc.. 

Agency Directive to Judge O ’Bryan. The agency was aware of Judge 
O’Bryan’s inadequate opinions and reprimanded him several times over 
the past four years. An internal agency document produced to the 
Subcommittee stated that in 2008, Regional Chief Administrative Law 
Judge Joan Parks Sanders verbally counseled Judge O’Bryan regarding 
the content of his opinions. Two years later in 2010, Oklahoma City 
Hearing Office Chief Administrative Law Judge (HOCALJ) Douglas S. 
Stults verbally counseled Judge O’Bryan twice about the content of his 
opinions. 

On September 14, 201 1, HOCALJ Stults went farther and sent Judge 
O’Bryan a formal directive, which explained: 

a review of 168 decisions issued by [Judge O’Bryan] in 
FY201 1 shows that, in 153 of those decisions, [Judge 
O’Bryan] included significant amounts of superfluous 
information, including unnecessary and lengthy citations to 
legal and medical authority. In addition, [Judge O’Bryan] 
inserted images of the claimant’s medical records in [his] 
findings of fact and conclusions of law, instead of analyzing 
the information. Furthermore, instead of making specific 
findings, [Judge O’Bryan] simply state[d], “etc. etc. etc,” at 
some points of the decision. 

The directive went on to remind Judge O’Bryan of his obligations: 

[As a] Social Security Administration (SSA) Administrative 
Law Judge (ALJ), you are responsible for conducting 
hearings and issuing legally sufficient and defensible 
decisions. See HALLEX I-2-0-5.B. A legally sufficient and 
defensible decision requires that you comply with SSA’s 
laws, regulations, rulings, and policies. In order for SSA to 
continue to meet its obligations to the public, it is essential 
that ALJs discharge their duties in a timely manner that 
reflects a high degree of responsibility, professionalism, and 
integrity. You are expected to provide hearings and 
decisions to claimants in a timely and judicious manner. 

Satisfying these responsibilities requires an ALJ to follow 
both the letter and the spirit of the policies he is hound to 
follow. 
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The formal directive stated that while it was not a disciplinary action, 
should Judge O’Bryan continue to fail to follow agency policy, it “may 
lead to disciplinary action.” To date, the Subcommittee is aware of no 
disciplinary action taken by the agency against Judge O’Bryan. 

When interviewed regarding the directive to Judge O’Bryan, HOCALJ 
Stubs told the Subcommittee that he felt the directive he sent to Judge 
O’Bryan was probably “too harsh” and “discussed more than it needed 
to.”^^ Judge Stubs explained that the catalyst for sending the directive 
related to Judge O’Bryan’s Inserting active links to internal agency 
documents into his decisions, which caused problems when the 
decisions were effectuated. The letter, however, contains no mention of 
a concern regarding pasting these links into a decision. 

With regard to Judge O’Bryan’s decision writing, Judge Stubs stated 
that Judge O’Bryan had taken it upon himself and volunteered to review 
and write the on-the-record decisions to help process the disability cases 
awaiting action in the Oklahoma City hearing office. Further, Judge 
Stubs told the Subcommittee that Judge O’Bryan “was good at it.” 

Judge Stubs explained that Judge O’Bryan reviewed “raw” cases that 
had not undergone any review or preparation by office staff, which made 
them more difficult to review. He said that allowed the other ALJs in 
the Oklahoma City hearing office to divide up the remaining cases that 
had been prepared by office staff for ALJ review, which enabled those 
judges to act more quickly. Judge Stubs explained that the Oklahoma 
City office lacked adequate staff to properly support its ALJs, so Judge 
O’Bryan’s actions provided welcome assistance to the other Judges. 

Interview of Judge O'Bryan. Judge O’Bryan was also interviewed.’'* 
When asked about his unusual approach to deciding cases, he explained 
that a lot of what was seen by the Subcommittee was the result of a 
particularly busy period between 2006 and 2009. “1 did an awful lot of 
cases in those years,” said Judge O’Bryan, referencing the years he often 
decided more than 1,800 cases. 

It was in this time period, he went on, that the agency developed a 
significant backlog, but “did not have adequate resources to do cases.” 
To play his part and help, the judge did as much of the work he could to 
free up others. “Rather than utilize personnel, 1 would review raw cases 
to see what could be allowed on-the-record,” he explained. The term 
“raw cases,” he said, referred to cases that no one had yet looked at or 


” Subcommittee interview of Oklahoma City Hearing Office Chief Administrative Law Judge 
Douglas S. Stults (8/31/2012). 

Subcommittee interview of Judge Howard O’Bryan, (8/31/2012). 
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prepared for a judge. He added, “I was the only one who would agree to 
review raw cases.” 

“I was trying to keep up the number of dispositions for the office,” 

Judge O’Bryan went on, noting, “I wrote all of them myself” He was 
able to dispose of so many cases during this time, he said that SSA 
began shipping him cases from around the nation. He said that, at one 
point, he was sent 500 cases from Little Rock, Arkansas - equivalent to 
a single judge’s workload for a whole year. “I was asked to review 
those cases to see if they could be allowed,” he said. According to 
Judge O’Bryan, he was able to get through so many cases, that SSA sent 
him huge blocks of cases from such cities as Houston, Texas; Atlanta, 
Georgia; Baton Rouge, Louisiana; Greenville, South Carolina; and 
Yakima, Washington. He said he also received cases from Missouri. 

Asked how he was able to get through so many cases from other states 
in such a short period of time. Judge O’Bryan explained that he only 
handled the cases that he thought should result in the award of disability 
benefits, and sent the rest back to the states they came from for hearings. 
He explained that in a typical case, the possible denial of benefits 
mandated a hearing and written opinion, which took more time than 
writing an opinion granted disability benefits based upon the records 
already in the case file. 

According to Judge O’Biyan, he saw plenty of cases that did not require 
much time to decide. “You could take one look at them and see the 
person was dying,” he said. Judge O’Bryan explained as well that he did 
not “always need an ME [medical expert], because you can read the 
medicals as well as a medical advisor.” 

When asked about the problems with his opinions, he defended his 
approach as acceptable practice. He stated that SSA encouraged the way 
he wrote his decisions, and claimed that he rarely ever had decisions 
reversed by the Social Security Appeals Council. “I’m very, very careful 
about what I put into decisions,” he said. 

Regarding the frequent use of “etc., etc., etc.” when identifying a 
claimant’s conditions, Judge O’Bryan explained it was for times when a 
person has, “a whole bunch of other things wrong with them and I didn’t 
feel it was necessary to list them. I was just trying to rule on the major 
impairments.” 

On the issue of inserting images from medical records in place of 
describing the claimant’s medical conditions and analyzing them, he 
said that his technique helped him get the opinions done more quickly. 
“In spite of the numbers,” said Judge O’Bryan, “our office was still 
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running low in the region. In order to help get these out, I reviewed for 
OTRs [on-the-reeord opinions].” And so, he said, “I used a little 
different teehnique. The rules don’t say how you have to set up a ease.” 
Judge O’Bryan rejeeted the notion that he failed to inelude ease-speeifie 
analysis in his opinions, saying, “I thought I put analysis in. I really did 
... I would eut and paste Images followed by rationale.” 

Judge Stults supported Judge O’Bryan’s statements and noted that Judge 
O’Bryan’s opinions “passed muster with the Appeals Counsel,” meaning 
they were never remanded for legal insufficiency. Judge Stults asserted 
that pasting images into ALJ opinions was a widely-used technique by 
many ALJs, including himself, after SSA switched to electronic medical 
files in 2006. 

Judge O’Bryan also pushed back at first when asked about why he used 
boilerplate language in his opinions, explaining: “It wasn’t boilerplate at 
all. ... I may have used similar language.” He later conceded, however, 
“I may have taken a few shortcuts. I maybe should have written them 
better.” But with the time constraints on ALJs, he said, “You do 
whatever you can do to make them go. You try to get through them the 
best you ean.” Later in the interview, he said: “In the past we all used 
boilerplate. At one time, the agency encouraged boilerplate. We could 
cut and paste and had a ball doing it, because it saved so much time.” 

When asked about how much time he spent deliberating on each case, 
Judge O’Bryan said it varied. Some eases, he said, he “can review in a 
matter of a few minutes. You can take one look and know they meet a 
medical listing.” For others, he said, “I’ve spent an hour or two, some 
took days,” while others took as little as 30 minutes. Asked about a 
typical case, he said he typically took one or two hours to review it and 
reach a decision. The reason he could proceed so quickly for the cases 
decided between 2006 and 2009, he said, was because he chose cases 
that were “clear cut, no questions about them.” 

“In the end,” Judge O’Bryan concluded, “I feel I have made the right 
decisions.” Judge Stults told the Subcommittee that he was sure “Judge 
O’Bryan looked at every page of every file.” 

Judge O’Bryan told the Subcommittee that he no longer produces 
decisions at the rate he did during the time frame, 2006 to 2009. One 
reason may be that SSA now limits disability ALJs to deciding no more 
than 1,200 cases per year. Judge O’Bryan indicated that in 2010 and 
201 1, he decided 1,343 and 1,164 cases per year, respectively. He also 
noted that in 2012, to date, he had decided 502 cases. In addition. Judge 
Stults told the Subcommittee that Judge O’Bryan no longer writes his 
own decisions, reviews raw cases, or decides cases sent from other 
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states; instead Oklahoma City SSA staff writers prepare the decisions for 
Judge O’Bryan to approve and sign. It is unclear whether this 
arrangement was established in response to the September 2011 letter 
criticizing the poor quality of the judge’s opinions. 

Another relatively recent change is that, according to Judge O’Bryan, he 
now approves the award of disability benefits in only about 54 percent 
of the cases he reviews, which is close to the SSA average for disability 
ALJs. Judge O’Bryan continues to decide disability cases, and continues 
to be one of the most active judges in the Oklahoma City hearing office. 

During the course of the investigation, under the random case selection 
process used by SSA, the Subcommittee reviewed 16 opinions issued by 
Judge O’Bryan, all of which raised concerns about the poor quality of 
the case description and analysis. Several examples follow. 

Oklahoma Case 111. In 2007, Judge O’Bryan awarded disability 
benefits to a truck driver who alleged a back-related work injury from 
September 22, 2005. The claimant’s case file contained records from 
several doctors indicating the man could return to work, one of whom 
wrote that he could return to work with “no restrictions,” but Judge 
O’Bryan found him disabled. In his opinion, the judge wrote that the 
claimant could do only work that was “less than sedentary” and utilized 
the formulation of “etc., etc., etc.,” for which he claimed support from 
“various doctors.” 

On September 22, 2005, the claimant sustained a work injury after 
falling from the top of a railroad car ladder. Records from five hours 
after the incident state: “Patient states: ‘Slipped coming down hand rail 
injuring right shoulder, right knee and neck.’” The claimant also told 
the doctor he had previously injured his shoulder and knee, and had: 
“Two surgeries [on his] right shoulder and arthroscopy [on his] right 
knee.” 

Medical notes from October 6 and 14, 2005, several weeks after the 
injury, show the patient had returned to work with light duty 
restrictions. According to the records, “Patient has been working within 
the duty restrictions. He states that his right knee is fine, but his right 
shoulder is still hurting.” 

He had neck surgery in December 2005 and shoulder surgery in March 
2006, followed by rehabilitation until June. Throughout the first half of 
2006, the claimant’s medical records show steady progress toward 
recovery, ending with his clearance to return to work with no 
restrictions. 
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These records, starting from January 24, 2006, following his neck 
surgery but prior to his shoulder surgery, showed him “temporarily 
totally disabled,” but that, “His neck and right-arm radicular pain have 
abated . . . [the patient] is very pleased with the results of surgery.” 

Records from February 28, 2006, completed by same treating physician, 
show “the patient has had excellent results from his surgery, and, at 
present, has no symptoms of an active radiculopathy or myelopathy.” 
The surgeon also fully cleared him to return to work at this point, 
stating, “the patient can return to gainful employment at any time. He 
will be on a 25-pound permanent weight [restriction] in lifting, bending, 
pulling, tugging, etc. The patient tells me that he has decided not to 
return to work as a truck driver in the future.” His doctor instructed him 
to “continue his home exercise program and is to stay active.” 

In early March, prior to shoulder surgery, the claimant indicated he was 
eager to proceed, explaining to his doctor, “He is left hand dominant. He 
thinks he can protect the right shoulder and continue to be fairly 
functional.” On March 21, 2006, the claimant underwent the shoulder 
surgery. Six days after the surgery, he told his orthopedist, “I feel 
great.” The orthopedist wrote in response, “1 can tell a big difference. 

He has no pain or popping reported. His wounds are benign. He is only 
six days following the surgery. Physical therapy for a couple of weeks 
recommended.” 

A follow up appointment with an orthopedist on May 22, 2006, reported: 
“Range of motion [in his shoulder] is steadily improved. He is doing 
very well. ... He is reporting no pain .... The patient has reached 
maximum medical improvement. He is released today without 
restrictions in regards to his shoulder. He will take over the counter anti- 
inflammatories on an as needed basis.” Regarding his “Work Status” 
the doctor wrote, “No restrictions.” No medical records exist in the file 
after this date. 

Seven months later, the claimant filed for SSDl benefits. His initial 
application was denied at the DOS level on February 21, 2007, which 
the agency explained was because of conclusions made by two separate 
doctors at evaluations from February 6, 2007. The agency explained: 

We have determined your condition is not severe enough to 
keep you from working .... Although you have pain and 
discomfort in your neck and shoulder, you can move them 
well enough to do some types of work .... We realize that 
your condition keeps you from doing any of your past work, 
but it does not keep you from doing other work which is less 
demanding. 
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He requested reconsideration on March 12, 2007, explaining, “I am 
unable to work.” In May, he filled out a form for the agency explaining 
his limitations, adding at the end: “I can not go back to work. I’m on 
pain meds. I’ve got restrictions for life and I’ve not had any income 
since 9/22/05 - because of that I’m not real happy about you all keeping 
me from receiving SSA disability.” DOS again denied benefits under 
reconsideration, and he appealed to have his case heard before an ALJ. 

The claimant’s attorney followed up by writing directly to an SSA senior 
attorney working with the ALJs in the ODAR office in Oklahoma City 
on November 9, 2007, saying: “[D]ue to [the claimant’s] age and his 
medical condition, I would request that you as a Senior Attorney please 
review the file for the possibility of an on the record favorable decision.” 

AU Review. On December 26, 2007, Judge O’Bryan issued a sparsely 
worded “on-the-record” fully favorable decision for the claimant, 
awarding him SSDI benefits. Despite having been medically approved 
to return to work with no work-related residual impairment by his 
treating physician, Judge O’Bryan found the claimant disabled because 
of: “Other and unspecified arthropathies (7160), etc., etc.” and 
“Disorders of back discogenic and degenerative (7240), etc., etc., etc.” 

He found that the claimant: “is functional below the sedentary level for 
any sustained, continual or regular activity.” In the section explaining 
his findings, he cut and pasted various portions of medical evidence 
from the case file into his decision, one of which was a consultative 
examination used to deny the initial claim. He then wrote: “Various 
physicians, treating and non-treating, have written that the claimant 
suffered from various medical problems and that the claimant has 
significant work restrictions.” 

Judge O’Bryan concluded: “Considering the claimant’s age, education, 
work experience, and residual functional capacity, there are no jobs that 
exist in significant numbers in the national economy that the claimant 
can perform.” 

Oklahoma Case 134. Here, a 52 year-old man applied for SSDI and SSI 
benefits alleging osteoarthritis in his knee, legs, and back, as well as 
depression. The claimant asserted that he was becoming “more and 
more house-bound,” “had no interest in anything,” “could barely 
function,” and could not drive. In October 2007, Judge O’Bryan made a 
fully favorable award of benefits after an on the record review and 
determined no hearing was needed. He awarded benefits beginning in 
November 2004, finding the claimant’s condition met the criteria for the 
following grid listings: 12.04 (affective disorder); 1.04A (spine 
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disorder); and 12.06 (anxiety disorder), “etc.” The opinion failed to 
acknowledge or discuss evidence in the case file of possible 
malingering and a higher activity level by the claimant than he admitted. 
In addition, his decision failed to discuss any of the specific elements 
required to meet each listing or to identify the evidence of record that 
proved the listings were met. 

Evidence of Physical and Mental Health. Despite the claimant’s 
subjective assertions that he could barely function and was house-bound, 
the evidence of record contained hundreds of pages of medical records 
from the Veterans Affairs (VA) clinic chronicling treatment between 
August 2004 and October 2006. The medical records documented the 
claimant was physically active in a number of ways. Further, in a 
December 2006 evaluation, the physician examining the claimant 
reported actions by the claimant which countered his claims of chronic 
pain. 

The majority of the claimant’s records related to his weekly therapeutic 
Hepatitis C support group notes. These records documented the 
claimant engaged in a wide variety of physical activities, as well as 
tracking his mental health. 

In December 2004, a psychologist noted the claimant “retold his story of 
losing his job about 5 weeks ago and how much struggle he has been 
having over this.” The physician notes indicated “he is extremely 
anxious over this because of its cyclic nature and for what he was 
terminated over.” The claimant reported that he was “drawing 
unemployment and he has enough money saved to get by on.” The 
psychologist noted the claimant’s responses were not, in fact, reflective 
of someone “extremely anxious,” but were, “suggestive of an individual 
in a very relaxed state and low [anjxiety.” As the session concluded, the 
psychologist “asked [the claimant] how he felt and he said ‘great.’” 

In January 2005, the claimant repotted that he had “started going to the 
[health club] and swimming laps twice a week now.” The claimant 
stated; “I feel good but it wears me out quite easily.” At the same 
session, the claimant discussed going back to work, but “stated that he 
frequently will procrastinate when it comes to looking for a job which he 
has also done in the past.” The next month, February 2005, the claimant 
stated that “his mornings are quite full every day and he is slowly trying 
to expand into the afternoons.” He also discussed that he was 
“concerned that if he goes on a job interview in the afternoon that he 
will not be up to his full potential and not make a favorable first 
impression.” Therefore, the therapist “discussed the possibilities of 
moving the interviews to the morning or reducing his morning activities 



185 


96 

for the day of the interview to preserve more energy for later on in the 
day.” 

At a meeting on April 14, 2005, the claimant “was very supportive of 
other group members facing crises” and “shared that he has found 
exercising in the VA’s health wing veiy beneficial,” He also “reports 
that he continues to exercise and to spend time volunteering.” The next 
week, on April 2 1 , the claimant reported “he continues to look for 
employment and participate in [the] upward bound program,” which 
provides support for individuals preparing to attend college.^^ 

On May 5, 2005, the claimant expressed that “he experienced two 
occasions where he felt somewhat depressed,” but “he was able to 
challenge his negative thoughts and reframe his situation, thus elevating 
his mood and continuing to move forward.” He also “reported that he 
continues to stay very active and revealed that he has applied for 
employment at the VA.” The therapist reported the claimant’s condition 
had improved. On May 12, 2005, the claimant reported “that he 
continues to volunteer at the VA, participate in the Upward Bound 
Program, and to challenge his negative thoughts.” By May 19, 2005, the 
claimant stated “he has gotten much of his strength and energy back 
following [his Hepatitis] treatment” and “continues to volunteer at the 
VA.” 

On June 9, 2005, the claimant “reports that he has been feeling good and 
has made progress on his home projects” and gave a good deal of advice 
during today’s group.” The next week, on June 16, the claimant had a 
“bright affect with upbeat mood” and “reports that he continues to 
volunteer 25 hours per week, but he is too tired to look for ajob.” On 
June 23, the claimant “pointed out that his schedule is quite busy.” The 
next month, on July 19, 2005, the claimant was seen for a rash on his 
arms “likely starting after exposure to outdoor plants.” He reported that 
“he is doing well and discussed his physical activity as well as active 
participation in VA programs such as volunteering and Upward Bound 
program” on August 1 1 , 2005. At the same time, blood tests confirmed 
prescribed treatment was successful, and no sign of Hepatitis C was 
detected in his RNA, even six months after treatment. 

On August 29, 2005, the claimant reported to his counselor that his 
current leisure interests were “working with Upward Bound, exercise, 
work on the house, movies, reading computers, volunteering, and water 
aerobics.” In September 2005, the claimant “denies any significant neck 
or low back pain but says that he is involved with therapeutic recreation 


” United States Department of Education, Upward Bound Program, 
http://www2.ed.gov/programs/triouDbound/index.html . 
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5 times a week [at the VA] doing comprehensive abdominal [exercises], 
stretches as well as he [is] personally doing swimming [exercises] at the 
local [gym] 5x/week.” The progress notes repeatedly stated the claimant 
had “a bright affect with upbeat mood.” 

Records throughout 2006 continued to document the claimant’s active 
lifestyle, which included pottery, drumming, a walking-stick making 
group, and yoga classes, as well as a college-level course. In January 
2006, the therapist noted the claimant “is positive and encouraging of 
others and appears to benefit from the social interaction” of his group.” 
In the spring of 2006, he stopped attending his Hepatitis support group, 
but instead participated in a weight management support group. In July 
2006, the claimant developed a “rash [on his] lower legs after he went 
out on his farm.” 

In late summer 2006, the claimant stopped exercising and complained to 
his physician of fatigue and liver pain. On September 21, 2006, the 
claimant’s physician confirmed the claimant’s pain was “NOT liver 
related.” The physician noted “we cured his virus” and “[claimant] is 
clearly poorly conditioned cardiovascular wise and needs to start 
exercising to reverse his fatigue rather than obsess about 1 8 months ago. 
He need not return to liver clinic.” 

In the same month, October 2006, the claimant applied for disability. 

Potential Evidence of Malingering. In December 2006, a physician 
reviewed the claimant, whose chief complaint was “chronic bilateral 
knee pain, left ankle pain, neck pain, and low back pain.” The physician 
noted the claimant “ambulates with crutches” and “has chronic pain 
behaviors.” He stated the claimant “exhibits chronic pain with attempts 
to manipulate the shoulders.” The physician noted, however, the 
claimant acted much differently when he got to the parking lot. The 
doctor stated he: 

observed the patient in the parking lot. He drives a small 
traditional Volkswagen. He was able to get into the 
Volkswagen without difficulty. This required flexing his 
knees to at least 90 degrees. He fastened his seat belt and 
turned his head 90 degrees to the right to look over his right 
shoulder to back out. He had no trouble using his left 
shoulder to slam the car door. 

DDS Review. The DDS determined the claimant failed to meet program 
qualifications and wrote in its explanation of determination: 
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52 year old male [complains of] knee problems, hepatitis C 
and mental problems. He has the residual functional capacity 
to lift/carry 20 lbs occasionally, 10 lbs frequently and to 
stand/sit/walk 6 hours in an 8 hour workday. One of his past 
relevant jobs was as a retail sales worker where he lifted 
501bs occasionally. He cannot do the job as he describes it. 

In the DOR the job is Sales Attendant, 299.577-010, which 
carries a light strength rating. He has the residual flinctional 
capacity to do this job as it exists in the national economy. 

DDS affirmed the denial on reconsideration. The claimant retained an 
attorney and requested a hearing before an administrative law judge. 

Judge O ’Bryan 's Decision. ALJ O’Bryan made a fully favorable 
decision for the claimant on the record without holding a hearing - a 
practice reserved for cases that are obvious and do not require hearings. 
Judge O’Bryan cited no specific evidence and performed no analysis, 
but found; 

The severity of the claimants affective (mood) disorders 
(2960), anxiety related disorders (3000), hepatitis C, 
disorders of the back discogenic and degenerative (7240), 
knee and leg problems, obesity and hyperalimentation 
(2780), etc., etc., etc., meets the eriteria of section(s) 12.04, 

1.04A, 12.06, Social Security Ruling 02-01p, etc., etc., etc., 
of 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 
404.152(d)). 

Judge O’Bryan awarded benefits based on the claimant’s meeting the 
grid listings for anxiety and affective disorders, as well as a spinal 
condition, but identified no medical evidence from the record that 
supported his decision. Instead, he just stated “etc.,” specifying only 
that “various physicians, treating and non-treating, have written that the 
claimant suffered from various medical problems and that the claimant 
has significant work restrictions.” 

Judge O’Bryan also dismissed the doctors at the DDS-level who denied 
the claim, stating: 

The State agency medical opinions are given little weight 
because other medical opinions are more consistent with the 
regard as a whole and evidence received at the hearing level 
shows that the claimant is more limited than determined by 
the state agency consultants. ... The Administrative Law 
Judge affords greater weight to the opinion of the examining 
(nontreating) source. The opinion is well supported by 
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medically acceptable clinical and laboratory findings and is 
consistent with the record when viewed in its entirety. . . . 

The State agency did not adequately consider the entire 
record, including the subjective complaints and other 
allegations of the claimant. 

The ALJ did not identify what new medical evidence proved this 
statement, or the opinion of the examining physician he relied on to 
award benefits. 

Oklahoma Case 144. In 2009, ALJ O’Bryan awarded disabled widow’s 
benefits and SSI to a claimant for affective mood disorders and anxiety 
disorders. While an award of benefits may have been warranted, in 
drafting his fully favorable decision. Judge O’Bryan included many of 
the problematic features described earlier. The opinion also failed 
adequately to address significant evidence of drug and alcohol abuse, as 
well as the significance of claimant’s past work record. Finally, the case 
file contained few, if any, medical records to support the claimant’s 
allegation of disabling anxiety. 

In her application, the claimant wrote she became disabled in August 
2003, but also that she worked until 2004. According to her paperwork, 
she quit her job, “because I have been taking care of my husband who 
recently passed away.” After her husband, who was also on disability, 
died in 2008, she decided to apply for disability benefits even though she 
had been denied three times in the past. On the application she wrote: 
“So when he passed in August 12, 2008, I’m left in an awful place, so I 
thought - now its time - its proper, its my right to apply for disability - 
which I am doing again and again.” 

One key issue was that the claimant did not have many medical records 
available to support her claim. A case manager from a mental health 
clinic noted on May 10, 2009, that the claimant: “is in a difficult spot 
without having ample records to back her claim of being disabled due to 
mental illness. [The claimant] has been denied three times and from the 
way she puts it, her attorney is reluctant to take her case at this point.” 

Her application was denied at the first two levels of review, and she 
appealed the case to appear before an administrative law judge. 

Claimant ’s Work History. On her Request for Reconsideration - a form 
filled out by those denied benefits at the DDS level - the claimant said 
she worked briefly in February 2009 as a waitress, six months after 
filing her original disability application. The job did not last more than a 
few weeks, but raised questions about her ability to work. Asked on the 
form to explain why she requested reconsideration, she wrote: 
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I got turned down - 1 am broke - 1 attempted to work. Worked 9 
days 1/30-2/16. Couldn’t cope - small diner - 1 could only handle 
about 2 tables - they weren’t happy with me - and I couldn’t 
handle it. 

On another form, she was asked if there was any change in her disability 
since she applied in August 2008, to which she replied “yes.” She 
elaborated: “When you denied my disability - 1 had no money - 1 
attempted to work, started 1/30/09 — quit 2/16/09. Diner waitress - too 
nervous - couldn’t cope. ... Small diner, they all said I’m too stressed - 
need to improve - need to get faster, I couldn’t concentrate. Getting 2 
tables overwhelmed me.” 

A medical evaluation undertaken at SSA’s request just a few months 
earlier, in December 2008, noted that the claimant had indicated she had 
“worked for many years despite . . . anxiety and polysubstance abuse.” 
The opinion awarding benefits contains no analysis of the claimant’s 
work history to determine whether, in the past, she was able to work 
despite experiencing anxiety and what, if anything, had changed. 

Evidence ofD&A Abuse. In addition, the claimant’s file contained 
significant evidence that the claimant had a serious drug and alcohol 
addiction. The presence of drug or alcohol abuse requires the decision 
maker to determine whether the claimant’s drug addiction or alcoholism 
is a contributing factor material to the determination of disability. The 
decision maker must determine the claimant would be disabled 
independent of their drug or alcohol addiction.^® The records reflect that 
various doctors struggled to determine whether the addiction was related 
to her depression and anxiety, and whether she would suffer those 
mental impairments if she discontinued her drug and alcohol 
dependence, as the following demonstrates. Judge O’Bryan’s opinion, 
however, simply concluded this information was “not material,” failing 
to offer any explanation as to why. 

The claimant was referred by the state DDS office for a psychological 
exam in October 2008, at which the doctor reported that she had been 
drinking heavily and taking her deceased husband’s anxiety medication, 
Xanax. 

[The claimant] stated that she drinks beer, “more these past 
two years,” estimating that on average she drinks, “eight 


See 20 CFR §416.935, “How we will determine whether your drug addiction or alcoholism is 
a contributing factor material to the determination of disability,” 
http://www.ssa.iJov/OP Home/cfr20/416/4!6-Q935.htm . 
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beers a night, up to three cases a week.” She considers 
herself to have been a problem drinker, “from 2004 until the 
present time.” 

During the same evaluation she “reported that she has been taking 
Xanax all of her life,” adding “I take my husband’s, .5 mg. every day.” 

One of the agency doctors, writing a “case analysis” on December 12, 
2008, asked another doctor, “Do you agree DAA [drug and alcohol 
abuse] material?” She added this case was “[a] bit complicated. Get 3'^'* 
party [assessment] from the neighbor who sees her often. Then we’ll 
deal with the [alcohol] use. Right now I can’t say DAA because I don’t 
know if sober she would do better.” 

A subsequent evaluation by a DDS consultant on December 31, 2008, 
raised similar questions, saying the claimant: “has suffered anxiety with 
panic attacks for many years but has not sought [mental health] 
treatment in about 5 years and no [medical records] since 2005 exists. 
[The claimant] worked for many years despite the anxiety and 
polysubstance abuse. [The claimant] has long [history] of [alcohol] 
dependence and drug addiction, she continues to drink to excess daily.” 

The report noted that drugs and alcohol could be contributing to her 
condition: “Many of the limitations noted by the Clmt and 3'^'* party 
could be related to the [alcohol] effects and/or some depression.” 
Whether drugs and alcohol was a primary cause of the woman’s 
disability remained a pertinent, but unsettled, question: “[T]he claimant 
admits to daily heavy [alcohol] use but we do not have evidence to 
support establishing DAA as material.... There is no evidence to 
indicate she functions well or better sober.” 

On February 2, 2009, mental health clinic records state that the claimant 
had “been on Xanex for 2 years. She reports being prescribed to take it 
3 per day in 2000 to 2003, and was taking her husband’s prescription 
recently before his death in 8/09. She ran out of medication about 2 
weeks ago, and has resorted to alcohol to curtail her anxiety.” The 
doctor also noted: “She has some awareness that her Xanex use is 
abusive,” and “She is dependent on her Xanex.” The clinic records also 
indicate alcohol was a problem: “She was arrested in the 80s for a DUI. 
In 2004 she moved out of her husband’s house and got a DUI.” 

In the course of the 2009 evaluation, according to the psychologist, the 
claimant said: “I have and have had anxiety for 10 years. I was taking 
my husband’s Xanex, but he died and now I don’t have any. I need to 
get out of the house and go to work.” The psychologist concluded that 
her behavior may be manipulative and drug-seeking: “[S]he is 
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dependent, and will use others to get her needs met, she is addicted to 
Xanex.” 

Judge O’Bryan Opinion. DDS denied the claimant’s initial application 
and request for reconsideration. On appeal, Judge O’Bryan found the 
claimant’s disability began on August 12, 2008, the day her husband 
died. He later amended the disability onset date to February 12, 2008, 
six months prior, though the change was not explained. 

His fully favorable decision, rendered “on-the-record” and without a 
hearing, failed to adequately acknowledge the evidence of past work and 
drug and alcohol abuse. With respect to the latter issue, the decision 
simply said, without further explanation: “The claimant’s substance use 
disorder(s) is not a contributing factor material to the determination of 
disability.” 

Judge O’Bryan found the claimant disabled under medical listing 12.04 
for affective disorders. Later in his opinion, he explained the listing was 
met because, “The paragraph A criteria are satisfied because the 
claimant has 12.04, 12.06, 12.09, etc.” This explanation is difficult to 
understand, but may amount to a circular argument in which “12.04 was 
met because the claimant has 12.04.” The 12.04 listing requires an 
individual to have several specific symptoms, such as an inability to 
sleep, appetite disturbance characterized by weight loss, feelings of guilt 
or worthlessness, or hallucinations, with resulting factors that limit the 
claimant’s abilities. Within his opinion. Judge O’Bryan not only did not 
diseuss whether the elaimant had any of the required symptoms, he 
inserted images from a consultative exam on December 31, 2008 that 
found the claimant did not meet the requirements of listing 12.04. 

The remainder of the opinion failed to identify any symptoms 
experienced by the claimant or to discuss the medical evidence. Rather, 
it consisted only of reproductions of portions of the claimant’s 
application, which appear to have been copied and pasted into the 
document, primarily a several-page October 2008 consultative exam 
record (referenced above). This record, however, had also been 
submitted to the DDS examiner who referenced it specifically and 
rejected it as unreliable evidence, concluding: “Medical evidence does 
not show any other impairments which keep you from working.” The 
DDS examiner then denied the request for benefits. The O’Bryan 
opinion simply does not explain why he reached the opposite 
conclusion. 

Oklahoma Case 146. In 2010, Judge O’Bryan awarded a 43 year-old 
woman SSDI and SSI benefits effective June 1, 2007, based on 
depression and diabetes. The evidence of record, however, documented 
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consistent noncompliance with her prescribed medical treatment, which 
can disqualify someone from receiving benefits, as well as evidence that 
the claimant had worked after her alleged disability onset date. 

The claimant applied for benefits on February 26, 2009, disclosing in her 
application that she was experiencing financial and marital difficulties: 
“My husband and 1 are talking about possibly reconciling. I may be 
moving in with my mother because 1 can’t afford to keep my 
apartment.” In addition to alleging depression and diabetes, she claimed 
to suffer from Bell’s palsy and repeated MRSA infections. 

Her application was denied by DDS on June 3, 2009, and again under 
reconsideration on October 20, 2009. DDS explained in its denial that 
since she was still working and earning more than was allowed, her 
medieal eondition did not qualify her for disabilify. The agency 
provided the following explanation for denying her reconsideration 
request: 

The medical evidence shows the following: While you are 
treated for Bell’s palsy, medical records indicate this is not a 
disabling condition. Your MRSA has responded to treatment 
and will not keep you from doing all types of work. While 
your depression and anxiety keep you from doing stressful 
and complex types of work, you can do simple, routine work. 

Although you are experiencing pain in your back, shoulders, 
knees, and your legs from neuropathy, you are able to sit, 
stand, bend and walk well enough to work. Your diabetes 
could be controlled by medicine and diet if you would follow 
prescribed treatment. Medical evidence does not show any 
other impairments which keep you from working. On further 
review of the evidence and your description of the job you 
did as a clerical worker for some time, evaluation reveals that 
you are able to return to this Job. 

On March 10, 2010, ALJ O’Bryan reversed the previous denials, ruling 
fully favorably for the claimant. His opinion failed to take into account 
the woman’s long history of noncompliance with her preseribed 
treatments for diabetes as well as evidence the elaimant worked a full- 
time job for a three-month period following her application for benefits. 
Like many of his other decisions, this one contained little original 
analysis. Rather, in its place he cut and pasted unexplained computer 
screen shots into the decision from the claimant’s records. 

Noncompliance with Prescribed Treatment. Over a period of several 
years, a number of doctors prescribed various treatments for the 
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claimant’s conditions, but she often failed to comply with them. SSA 
rules require a person to follow their doctor’s prescribed treatments, 
stating: “If you do not follow the prescribed treatment without a good 
reason, we will not find you disabled or, if you are already receiving 
benefits, we will stop paying you benefits.”^’ Her medical records 
showed not only that the claimant was non-compliant, but possibly 
willfully so. 

On November 25, 2006, a physician made the following stark 
assessment of her condition: 

Diabetes mellltus type 2, uncontrolled, due to patient 
noncompliance. She refuses a diabetic diet. Cover with 
Humalog and start metformin but 1 seriously doubt this will 
be of benefit to her. She constantly drinks Coke whenever 
she can. She has no insight to her disease process or is not 
willing to have insight to it .... She is uncontrolled today and 
is unwilling to assess her needs for insulin control or 
management. 

Three months later, on March 1 1, 2007, the same physician stated in 
medical notes that the claimant’s Type II diabetes remained 
uncontrolled: 

Patient very noncompliant with treatment. When told I had a 
magic wonder drug that would help her, she said I don’t want 
drugs, I want food. She is not willing to comply with diet nor 
to assist with her therapy. I will add Jenova but I doubt this 
is going to have a significant effect if she doesn’t comply 
with diet. ... She has no retinopathy, nephropathy. She is 
grossly obese. 

A medical note dated August 14, 2008 stated: “[Claimant] admits to 
dietary noncompliance.’’ On September 15, 2008, the claimant’s 
treating physician recorded her weight at 284 pounds and diagnosed her 
with “uncontrolled and noncompliant with diabetes and hypertension,” 
adding she “admits to noncompliance with sweets, Cokes, and foods.” 
He further explained: 

We discussed the importance of compliance with micro and 
macrovascular complications. Recommended a healthy diet, 
which she is very resistant to and actually leaves tearful 
today because of that. . .She needs to monitor her sugars. 


” 20 C.F.R. §404.1530. Need to follow prescribed treatment, 
http://www.ssa.gov/OP Home/cfr20/404/404-1530.htm . 
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The same pattern continued. A year later, on August 1 1 , 2009 the 
claimant’s physician’s noted the claimant was “quite noncompliant with 
diet-she does take [medications] as directed. Poor control of DM 2 
[Type 2 Diabetes]. Diseussed need to make good food choices or 
[number]s will not improve.” 

Despite this extensive evidence in the claimant’s file, Judge O’Bryan 
failed in his opinion to acknowledge or address the claimant’s 
noncompliance with dietary restrictions, failure to control her blood 
sugar, and failure to take her medication after 2007. 

Evidence of Work. A second set of issues involved evidenee that the 
elaimant was working at the time she requested the ALJ hearing, 
eontrary to her claim that she was disabled. 

On May 26, 2009, a doctor performing a consultative examination 
wrote: “She reported that she is currently working a full-time job, so she 
goes to work, and when she is home she cleans or runs errands.” On 
July 23, 2009, she disclosed to the SSA: “I did work for 3 months as a 
Cashier at [a] store since filing for disability. It was very difficult to be 
on my feet for 7-8 hours a day and to perform the multitude of tasks 
expected of me. 1 didn't get along well with management because they 
cared more about profits and percentages than about people. They did 
not care about my health.” 

Such work and activities are inconsistent with the claimant’s allegations 
of disability and should have been addressed by the ALJ through 
questioning at a hearing, but Judge O’Bryan instead decided the case by 
examining her case file and without holding a hearing. 

In his opinion. Judge O’Bryan found the elaimant to be disabled because 
of; “ Primary : AFFECTIVE MOOD DISORDERS (2960), etc., etc., etc., 
Secondary: DIABETES MELLITUS (2500). etc., etc., etc.” To support 
his decision, he included several screenshots of medical records, one of 
which said: “Claimant can adapt to a work situation.” Then he wrote: 
“Various physicians, treating and non-treating, have written that the 
elaimant suffered from various medical problems and that the elaimant 
has significant work restrictions.” This portion of the decision never 
named the physicians, the medical problems, or the work restrictions. 
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V. PROBLEMS WITH MEDICAL-VOCATIONAL 
RULES THAT ALLOW FOR “GRIDDING” 

When claimants apply for Social Security disability benefits, they can 
receive an award in one of two ways. The first, which has already been 
discussed, is to meet the criteria for a “medical listing.” If a claimant 
meets the medical listing criteria, the disability application process ends 
at Step Three with an award of benefits. The second way for claimants 
to receive an award of benefits occurs at Step Five of the process if they 
meet the requirements of the “Medical-Vocational Rules.” 

The Medical- Vocational Rules apply to claimants who do not meet the 
criteria for a medical listing, but still have a severe enough impairment 
that they may not be able to work. To help DDS examiners and 
appellate personnel determine in these circumstances when someone is 
disabled, promote consistent decision making across the agency and the 
country, conserve resources, and increase efficiency, SSA has developed 
a grid incorporating a number of variables providing guidance on how to 
handle disability claims that reach Step Five.’* When a person is 
analyzed under the Medical-Vocational Rules to determine whether they 
are disabled, it is commonly referred to as “gridding.” 

More than 80 grid options apply to claimants, with variables that include 
a person’s age, level of education, past work history, ability to speak 
English, and his or her “residual functional capacity” - known as an 
RFC. An RFC reflects an individual’s capacity for engaging in 
“substantial gainful activity,” or SGA. Persons who engage in SGA 
cannot be considered disabled. RFCs can range from a person being 
able to engage in “heavy” work on the high end to “sedentary” and “less 
than sedentary” work on the low end. 

In the cases examined in the investigation, a large number of claimants 
were awarded disability benefits via “gridding.” While some of these 
cases appear to have correctly applied the gridding rules, others raised 
questions about whether they were used as intended. This finding was 
confirmed by the Office of Appellate Operations (OAO), which found 


From the introduction to the Medical-Vocation Rules: “The following rules reflect the major 
functional and vocational patterns which are encountered in cases which cannot be evaluated on 
medical considerations alone, where an individual with a severe medically determinable physical 
or mental impairment{s) is not engaging in substantial gainful activity and the individual's 
impairment(s) prevents the performance of his or her vocationally relevant past work. They also 
reflect the analysis of the various vocational factors (/.e., age, education, and work experience) in 
combination with the individual’s residual functional capacity (used to determine his or her 
maximum sustained work capability for sedentary, light, medium, heavy, or very heavy work) in 
evaluating the individual’s ability to engage in substantial gainful activity in other than his or her 
vocationally relevant past work.” httD://www.ssa.gov/OP Homc/cfr20/404/404-aDD-p02.htm 
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that hearing offices decided cases at Step Five versus Step Three at 
about a 4 to 1 ratio7^ 

One key issue involves how the grid rules treat older workers. Under 
the grid rules, SSA assumes a person becomes significantly less able to 
work once they reach the age of 50, and even less capable once they 
reach 55 or 60. As persons reach those specified ages, the grid rules are 
progressively less likely to find them able to work and more likely to be 
disabled. For example, under the grids, a 49 year-old that can perform 
sedentary work, has less than a high school education, and whose past 
work is considered unskilled is found “not disabled.” fee 201.18. In 
contrast, a 50 year-old that can perform sedentary work with the same 
education and past work experience is “disabled.” fee 201.09. Because 
of the way the rules are designed, it is possible to find someone “not 
disabled” on the day before their 50* birthday, but “disabled” on the 
next day with nothing changed but their age. 

In a large number of cases reviewed by the Subcommittee, claimants 
alleged their disabilities began before the ages of 50, 55, or 60, but had 
RFCs suggesting they could work. In some cases, ALJs adjusted the 
onset date of their disabilities to the date on which they turned one of the 
ages specified under the grid rules and found them to be disabled. This 
practice is known as “amending the onset date.” In fact, this practice is 
encouraged by the agency in its rules and regulations. In a section 
entitled, “Your age as a vocational factor,” the agency says; 

We will not apply the age categories mechanically in a 
borderline situation. If you are within a few days to a few 
months of reaching an older age category, and using the older 
age category would result in a determination or decision that 
you are disabled, we will consider whether to use the older 
age category after evaluating the overall impact of all the 
factors of your case.*® 

The intent of these rules is to give claimants the benefit of the doubt in 
“borderline” situations. 

Oklahoma Case 1 70. DDS awarded SSDI benefits to a 60 year-old 
woman alleging arthritis in her hip, PTSD, and incontinence. While her 
medical records reveal some evidence of mental or physical 
impairments, she received treatment for both and was physically active. 
She was nevertheless approved for benefits under the “gridding” rules 


’’ Office of Appellate Operations, Executive Director’s Broadcast, Vol. 3, Special Edition - 
Quality Review, January 13, 2012, 

20 C.F.R. §404.1563. Your age as a vocational factor, 
http://wvm.ssa.gov/OP Home/cfr20/4Q4/404-1563.htm 
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based upon her age and work experience. The claimant was 59 years old 
when she applied, and her application was denied. Within days of her 
denial she turned 60 years old and was then approved for benefits 
several months later under program rules. The decision to award her 
benefits did not address the contradictory medical evidence in the case 
file. 

Application Denied at DDS and Approved upon Reconsideration. The 
claimant applied for benefits on September 3, 2008, alleging a disability 
beginning on October 20, 2006. For several years after her alleged onset 
date, however, the claimant’s records showed her to be physically active 
and even working three days a week at a health club as a receptionist. 

On September 30, 2008, DDS denied this claim, making the following 
determination: 

We have determined that your condition is not severe enough 
to keep you from working. ... The medical evidence shows 
the following: While you have been treated for arthritis and 
incontinence, this condition has not seriously affected your 
ability to work. Although you are experiencing pain in your 
right hip, you are able to sit, stand, bend, and walk well 
enough to work. Although you sometimes experience PTSD, 
there are no sign of a severe mental illness which keeps you 
from working. Most of the time you can think clearly and 
carry out normal activities. Medical evidence does not show 
any other impairments which keep you from working. Based 
on your description of the work you performed as a cashier 
for several months, evidence indicates you are capable of 
doing this type of work as it is generally performed. 

When the claimant applied for reconsideration on November 7, 2008, 
she had just recently turned 60 years old. DDS reviewed the case file 
once more then reversed itself on February 1 8, 2009, finding her 
disabled as of October 20, 2006. The explanation accompanying the 
reversal said the claimant now met the rules for disability based on 
vocational factors, specifically Grid Rule 202.06. This rule states an 
individual is disabled if they have a residual functional capacity for no 
more than light work, are of advanced age (60 years or older), and are a 
high school graduate with no skilled work or transferable skills. DDS 
found, “The claimant can not return to [prior work]. The claimant’s age 
and mental limitations limit the claimant’s ability to transfer skills. The 
claimant’s vocational profile matches vocational rule 202.06 which 
directs a decision of disabled.” 

Evidence of Increasing Health and Work Activity The DDS award of 
benefits did not take into account the records in her case file 
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demonstrating the claimant’s physical activity, lack of incontinence, and 
mental health. Over a period of several years, the claimant had 
complained of chronic hip pain as well as depression, but received 
treatment for both. On August 1 , 2006, the claimant was seen by a 
physician at a Department of Veterans Affairs (VA) medical center as a 
new patient. Physician progress notes from that date state: “Here for 
first time visit. Interested in getting care and help with medications.” 
The claimant’s past medical history noted problems with hypertension, 
high cholesterol, and an acne-like rash on her face. The medical notes 
from this visit also stated that she “feels depressed, tired, stressed, lack 
motivation, does not want to be around people.” There is no mention of 
PTSD. Reports from all other body systems were determined to be 
normal. The gynecology section noted the date of her last mammogram 
and pelvic examinations and noted she had never received a bone 
density scan, but did not mention any complaints of incontinence. Her 
social history noted that she was retired. 

Her doctor recommended a treatment plan that consisted of four items: 
(1) a change in her blood pressure medication; (2) a referral to a 
dermatology clinic for her rash; (3) a referral to the gynecology clinic 
for a bone density test and mammogram; and (4) a discussion of her 
depression complaints. The notes also state that while they discussed 
treatment options for depression, including medication and counseling, 
the claimant indicated that she wanted “to think about it.” 

Two weeks later on August 15, 2006, the claimant went to her initial 
gynecology appointment. Progress notes from that appointment state 
she “presents today as a referral because she ‘just got into the VA 
system.’ [Patient] has no [complaints] today.” The notes further stated 
that “[s]he has no [gynecological] complaints.” 

In November 2006, nearly a month after her alleged disability onset 
date, the claimant told her doctor “that she has been taking Naproxen for 
right hip pain. States it helps but sbe does not want to continue taking 
it.” The following month in December 2006, she began an exercise 
regimen. Progress notes state: “[V]eteran began initial program of 
aerobic exercise including walking on the treadmill and light weight 
resistance exercises. Veteran will also begin AB/back groups on 
12/27/06 to work on strengthening core muscles.” She would continue 
this exercise regimen for the next several years. 

In April 2007, the claimant began attending psycho-educational group 
sessions in which she was able to discuss events in her life. Progress 
notes indicate in 2007 she was actively dating, took multiple out-of-town 
trips, and went out with friends. 
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Around the middle of 2007, the claimant complained again of chronic 
hip pain, which she described as “excruciating.” But on June 21, 2007, 
her progress note stated; “[VJeteran is currently using the bicycle, arc 
trainer, ah machine, treadmill, and an assortment of free weights and 
machine weights. She is doing an excellent job of maintaining loss of 
inches while building overall strength and fitness.” In July 2007, she 
returned from travelling and “reports she had a great time on her 
vacation to the Grand Canyon.” 

On October 1, 2007, a progress note with her physician contained a 
section asking; “Does the patient display any of the following; 
immobility; incontinence; poor nutritional status?” to which the doctor 
wrote; “No.” 

A medical progress note from February 12, 2008, found the claimant 
was continuing her gym routine, “4 days/wk (treadmill, bike and arc 
slider), abs class 3xwk, walks her dog 1 5-20 min most days; had been 
doing weights,” but her trainer “told her to quit” because “adding muscle 
would make her gain weight.” In addition, she was eating out on a 
regular basis and had “gone to Vegas twice lately.” 

By April 24, 2008, her psychiatric progress notes found, “[Patient] doing 
well. Plans on a train trip to LA with fr[ien]d in July. May have to sell 
dog, [name withheld], b/c she is gone too much. Is exercising at VA 
gym and attends MAPS. Has found some [ ] friends through the MAPS 
group.” The notes made no reference to issues involving PTSD. On 
June 2008, medical records stated the claimant was “doing very well 
physically.” 

By August 2008, group therapy notes even stated the claimant “was 
cheerful and had good energy.” While the claimant believed she was “in 
a personal relationship that was not serving her needs,” physically she 
appeared to be fit and healthy. 

Despite evidence of increasing emotional and physical health, on 
September 3, 2008, the claimant applied for disability benefits. In her 
disability application forms, the claimant alleged an inability to bend and 
stoop due to pain and difficulty walking and standing for long periods of 
time. 

On September 8, 2008, the claimant visited her doctor at the Veterans 
clinic who advised her, “to continue general aerobic exercises at least 
twice a week.” Several days later on September 16, her doctor said she 
was physically well enough to “return to a regular exercise program . . . 
this will include both aerobic and strengthening to help her attain her 
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goals. Arc Trainer, bicycle and cross trainer for aerobics and moderate 
weight lifting for toning.” 

Her application for benefits was denied on September 30, 2008, and she 
applied for reconsideration on November 7, 2008. On November 1 7, 
2008, her doctor advised her to get more exercise, writing: “Advised to 
gradually increase until walks briskly (15-20 minute mile) for 1 hour at 
least 3-4 times weekly. Other forms of exercise may be utilized if 
desired or needed by the patient.” 

According to a psychological evaluation on January 21, 2009, the 
woman explained that at least one of her recent job losses was unrelated 
to any disability: “She reports being fired from last work at [name 
withheld] for being disrespectful to customers and from [name withheld] 
after three weeks due to she stayed in the bathroom too long.” 

During a psychological exam on February 1 0, 2009, she told her doctor, 
“she is applying for Social Security Disability benefits, ‘for my hip, it’s 
been hurting four or five years, I can walk and it goes out, and the pain 
goes into my back and in the other hip I have numbness down my right 
leg.’” When asked to describe her typical day, she noted she, “had been 
going to the gym, but the doctor took me off until he finds out about my 
hip ....” 

She explained again that she was not working, in part, because of factors 
unrelated to disability: “last worked as a part-time crew member at 
[name withheld] in December, 2008, a Job from which she was 
terminated after only ten days of employment because, ‘he said I was 
being disrespectful to customers.’ Prior to that, she had worked as a 
crew member at [name withheld] part time for three weeks until being 
terminated because, ‘they said I stayed in the restroom too much,’ and 
prior to that, she had been a receptionist part time at the [name withheld] 
for five months until quitting because, ‘I felt unsafe there.’” 

The DDS decision to grant the claimant benefits upon reconsideration 
under the grid rules failed to acknowledge any of the evidence in the file 
about the claimant’s physical activity, lack of incontinence and PTSD 
complaints, and ability to work. 

Oklahoma Case 1 77. The Social Security Appeals Council (SSAC) 
overturned ALJ Thomas Bennett’s denial of benefits for a claimant who 
alleged disability due to arthritis, anxiety, and depression. The SSAC 
did not disagree with his review of the medical records, which found her 
not to be disabled, but rather that he incorrectly stated her age. In so 
doing, SSAC found the woman qualified for disability benefits by 
meeting the grid rules. 
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The majority of records in evidence involved prison medical records 
from 2005-07, which documented only routine check-ups. Notes from 
her last prison health checkup dated February 2007, stated the claimant 
told the physician she had a history of Hepatitis C, but reported no other 
issues. The physician prescribed ibuprofen, but failed to document why. 
An earlier progress note dated April 2005, stated the claimant had 
arthritis in her back, but no x-rays or other tests corroborated this 
finding. The state DDS sent the claimant to both physical and 
psychological consultative examinations. 

Physical CE. On September 17, 2007, a doctor performed a 
“comprehensive internal medicine examination” on the claimant. Her 
chief compliant was “chronic low back pain and pain in neck shoulders, 
hand, knees, and feet,” however, the claimant “does not take 
medication.” The physician wrote: 

The patient has normal speech and hearing. She has normal 
cognitive function. She has good dexterity of her hands and 
fingers and good grip strength. She has some mild limited 
rotation of her neck and some mild limited flexion of her 
back. She ambulates in the hallway at a normal gait and pace 
and without a limp. She has no chronic pain behaviors or 
malingering behaviors. She has flat affect and appears to be 
depressed. 

The doctor also noted that the claimant “has adequate muscle strength 
and tone in the upper and lower extremities” and “can heel, toe and 
tandem walk without difficulty.” The notes contained no reference to 
the presence of arthritis. 

Psychological CE. On October 1 1, 2007, the claimant was assessed by a 
licensed psychologist. Based on his assessment, the psychologist 
determined the claimant “reported the onset of severe anxiety symptoms 
in the eighth grade.” He also pointed out “she has a history of substance 
abuse, most notably prescription medications.” The psychologist 
determined the claimant had “generalized anxiety disorder” and 
“avoidant personality disorder.” The claimant had, however, never 
taken medications for either of these conditions, making it difficult to 
determine how long they had really existed and whether they had 
responded or would respond to treatment. The analysis did not contain 
any information or documentation establishing that the claimant suffered 
from the disorders prior to 12/31/2006, the latest date on which she was 
insured. 
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The psychologist also found: 

Cognitively, her memory and concentration were within 
normal limits. Her vocabulary is average, as is her ability to 
perform simple math operations. She is able to reason 
abstractly, and she has a below average fund of General 
Information. It is estimated that her intelligence lies within 
the low average range. 

The CE made no recommendations regarding particular work 
limitations, but stated the claimant had a history of substance abuse and 
could manage her own money. 

DDS Explanation of Determination. The DBS denied the claim and 
explained that the claimant did not have enough evidence to make any 
finding of a disability. 

Insufficient [medical evidence of record] at [date last 
insured], 12/31/06. Currently, with CE in file, claimant 
shows no manifestations of osteoarthritis or rheumatoid 
arthritis in hand or fingers. Joints have normal [range of 
motion], back has slight decrease in [range of motion], SLR- 
negative, heel/toe waling normal, normal gait. Physical is 
nonsevere. 

The initial denial was affirmed at reconsideration for the same reason 
and stated “insufficient evidence to find the claimant disabled prior to 
12/31/2006, the date she was last insured to receive benefits.” 

ALJ Determination. The claimant appealed the decision and requested a 
hearing before an ALJ. On February 2, 2009, however, the claimant 
wrote to the Oklahoma City ODAR and explained that she “will not be 
able to attend the hearing scheduled . . . due to [her] health problems, in 
particular [her anxiety] of being around people.” Therefore, she 
requested “the Judge to make a decision on [her] case based on the 
records without [her] live testimony.” 

ALJ Thomas Bennett denied the claim. Based on the medical evidence, 
Judge Bennett determined “the claimant does not have an impairment or 
combination of impairments that meets or medically equals” a listed 
impairment. The Judge’s opinion explained: 

In activities of daily living, the claimant has mild restrictions. 

In social functioning, the claimcmt has moderate difficulties. 

With regard to concentration, persistence or pace, the 
claimant has mild difficulties. As for episodes of 
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decompensation, the claimant has experienced no episodes of 
decompensation, which have been of extended duration. 

This is identical to the assessment of the State agency. 

With regard to her residual functional capacity, Judge Bennett found that 
the claimant could perform sedentary work. The judge also found: 

The claimant’s medically determinable impairments could 
reasonably be expected to cause the alleged symptoms; 
however the claimant’s statements concerning the intensity, 
persistence and limiting effects of these symptoms are not 
credible to the extent they are inconsistent with the above 
residual function capacity assessment. 

Therefore, “considering the claimant’s age” - which the ALJ believed to 
be 44 years old - “education, work experience, and residual functional 
capacity,” Judge Bennett explained that “there are jobs that exist in 
significant numbers in the national economy that the claimant can 
perform.” 

On April 28, 2010, the Social Security Appeals Council (SSAC) notified 
the claimant that the ALJ had incorrectly considered the claimant to be 
44 years old. She was actually 49. The SSAC concluded that, due to 
her age, the claimant would qualify for disability benefits under a grid 
rule when she turned 50. On June 16, 2010, the SSAC overturned Judge 
Bennett’s decision and found the claimant disabled by moving her 
disability onset date to her 50th birthday. The SSAC, however, 
acknowledged “the claimant’s subjective complaints are not fully 
credible for the reasons contained in the body of the hearing decision.” 

This case demonstrates how a person who appears to be healthy enough 
to work, based exclusively on the available medical records, was found 
to be disabled simply because of her age. While the judge mistakenly 
believed her to be five years younger than she was, this age difference 
did not change that the fact that her case file lacked the required 
evidence for a medically supported finding of disability. 

Alabama Case 87. In this case, a 49 year-old man was in a car accident 
in 2008, and sustained lower leg and collarbone fractures. The 
individual underwent corrective surgery and while DDS determined his 
injuries would not last more than 12 months. Judge Samuel Childs 
decided otherwise and awarded SSDI and SSI benefits based on the grid 
rules. In this case, the judge applied the rules to the man “non- 
mechanically” as if he were 50, during a period in which he was actually 
49 years old. 
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Medical Evidence of Record. The claimant underwent corrective 
surgery shortly after the accident and his post-surgery notes from 
February 8, 2008 stated; “[OJverall he is doing very well ... excellent 
alignment of the fracture with good callus formation.” A year later, on 
March 9, 2009, an SSA consultative examination found the claimant had 
light work restrictions, but the examiner also noted: “[The claimant’s] 
allegations are considered partially credible based on the objective 
information in file.” As of September 2009, the claimant reported “no 
neck pain now” and stated he “wishes to return to the gym doing 
activities and wants to go to therapy.” His physician gave “him a 
prescription for physical therapy.” 

In January 2010, the claimant complained of some residual rib pain and 
breathing difficulty and underwent a rib fixation procedure. Medical 
records documenting the procedure reported: “[H]e tolerated the 
procedure well with some improvement in his pain and resolution of his 
difficulty breathing.... [The claimant] was allowed to ambulate as 
tolerated.” Further, “all lab work and radiological exams were within 
acceptable limits.” A post-surgical exam on February 2, 2010 resulted 
in the doctor reporting: “everything looks good .... However, he remains 
frustrated that he was not immediately cured by this operation. If the x- 
ray shows the plates to be in good position, and I suspect they are, we 
will give him a period of about ten weeks to heal and then I will follow 
him up in 2 V 2 months . . ..” That assessment was echoed in a follow-up 
appointment two-and-a-half months later on April, 20, 2010, where the 
doctor reported “the rib fixation appears to be in good position.” The 
doctor reported the claimant “still has a little bit of popping when he 
does certain activities, but his pain has almost completely resolved.” 

The doctor “reviewed his chest x-ray and the plates appear to be in good 
position.” 

While he was healing from surgery, on April 29, 2010, the claimant saw 
a doctor because he “stuck a piece of 2x4 in his right palm about four or 
five days ago” and he complained that “it still hurts.” The medical 
report did not address the reason the claimant was working with a 2x4 
piece of wood, and no inquiry was made to determine whether the 
claimant may have been engaged in paid work. 

DBS Review. The claimant filed his claim on October 9, 2008. He 
stated he “became disabled on 10/4/08 because of acute multisystem 
trauma secondary to [a] motor vehicle accident, hypertension, 
dysthymia, sleep apnea, C6-7 fracture, left clavicle fracture.” In 
response, DDS determined; “the evidence indicates [the claimant’s] 
condition is severe and keeps [the claimant] from working at the present 
time.” DDS denied the claim, however, finding the claimant’s injuries 
were “not expected to remain severe enough for 12 months in a row to 
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keep [the claimant] from working.” DDS explained that “in order to be 
eligible for disability benefits, a condition must keep [an individual] 
from doing any work for twelve (12) months from the onset of your 
condition.” Therefore, DDS determined “since you should be able to 
return to some types of work within twelve (12) months, [the claimant 
did] not meet the requirements for disability benefits.” 

AU Review. On appeal, despite the fact that the claimant was only 49 
when his accident occurred. Judge Childs decided to “non-mechanlcally 
apply the grids in this case,” and treat him as if he were 50 when the 
accident took place. The judge reasoned that since the accident was only 
two weeks prior to his 50*'’ birthday, the claimant should be considered 
under the grid rules. Judge Childs then found the claimant met grid rule 
201 .14 on the basis of his age and inability to perform even sedentary 
work, even though his limitation was expected to last less than twelve 
months and no medical evidence indicated he was unable to work. 
Interestingly, the judge also added the following to his decision, which 
suggests that even if a claimant were found able to work, they could still 
be considered disabled under the grid rules. 

Even if the claimant had the residual functional capacity for 
the full range of sedentary work, considering the claimant’s 
age, education, and work experience, a finding of disabled 
would be directed by Medical-Vocational Rule 201.14. 

The ALJ made a fully favorable award of disability benefits. His 
opinion did not discuss the lack of medical evidence establishing the 
claimant’s inability to work, or the March 2009 note in which the 
claimant sought medical attention for a hand injury he sustained while 
carrying a 2x4 piece of lumber, 

Alabama Case 64. In some cases, ALJs found claimants to be disabled 
even when medical consultants rendered opinions finding they were not. 
The claimant applied for SSI on November 30, 2006, and alleged her 
disabling back and leg pain began a week earlier on November 22, 2006 
- less than the 12 months required to establish a disability. Despite 
medical records suggesting that she did not have a disability, Judge 
Intoccia found her disabled under the grid rules based upon her age and 
limited work history. 

Medical Evidence of Record. The DDS examiner noted the claimant had 
“not seen a doctor in over 5-6 years,” and sent her to a physician for a 
DDS consultative exam on January 10, 2007. The claimant reported to 
the physician that she “last worked in 1996 doing maintenance work in a 
dance studio. She worked there for five years.” The claimant told the 
doctor: “I was told there was no more work for me there to do, and they 
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let me go. I didn’t look for any work after that. I could’ve worked but I 
didn’t.” 

With regard to the claimant’s physical health, the doctor noted the 
elaimant “stood up Ixom sitting with ease and moved about with 
reasonable agility.” While the claimant carried a eane, the doetor 
“determined [the eane] not to be required indoors and probably not 
outside, either.” He also found: 

The strength of her major musele groups ineluding those of 
her shoulders and pelvic girdles, those of the proximal and 
distal portions of her upper and lower limbs, her hand grip 
strength and finger dexterity were all rated 5 out of 5. She 
could make a fist with each hand; she could oppose the 
thumb to the fingers of each hand. She could button and 
unbutton clothes, tie shoelaces, pick up small objects, hold a 
glass, turn a doorknob, etc. 

The doctor also noted: “She sat comfortably in the chair, virtually in the 
same position, for about one and a half hours; she did not appear to be in 
any distress.” He then described the claimant as having a tendency “to 
be very evasive, contradictory, and to exaggerate. She did not appear to 
be a credible historian.” He concluded: 

Based on the medical findings for this examination, I would 
conclude that she could perform work-related activities such 
as sitting, standing, walking, lifting, carrying, and handling 
objects with some minor limitations. There is no problem 
with hearing or speaking, and she could travel a reasonable 
distance. 

The 2007 consultative exam thus concluded that the claimant could 
perform a variety of work-related activities with only “some minor 
limitations.” 

DDS Review. The DDS denied the claim and found the “medical 
evidence in [the] file [was] insufficient to establish a diagnosis.” The 
only evidence considered by the DDS was the consultative exam. DDS 
explained its denial: 

You state that you are disabled because of having pain in 
your back and left leg. It has been determined that your 
medical condition does not significantly affect your ability to 
carry out most routine activities. Since your ability to work 
is not significantly affected, you do not meet the 
requirements for disability benefits. 
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The claimant appealed the decision. 

Additional Medical Evidence. After the January 2007 consultative 
exam, the clamant began to see a physician. Her physician noted on 
March 6, 2007, that the claimant complained of a “[history] of headache, 
last worked in 5 years. Having some low back pain.” He also noted that 
the claimant was “awaiting disability.” When she saw her physician in 
August 2007, he noted the claimant had “missed blood pressure 
med[ication]s past 2 days.” In December, the physician noted her 
“hypertension [was] uncontrolled.” On January 30, 2008, the doctor 
reported the claimant was “doing well, no chest pain.” Later that year, 
on May 7, 2008, the doctor noted that the claimant was “doing better.” 

No medical evidence indicated the claimant’s condition had worsened 
since her consultative exam. 

AU Hearing. On May 28, 2008, in a 12-minute hearing. Judge Intoccia 
announced he was making a fully favorable bench decision and awarded 
disability benefits “as of November 22, 2006, because of gouty arthritis, 
hypertension, urinary tract infections, and osteoarthritis so severe that 
you are unable to perform any work existing in significant numbers in 
the national economy.” Arthritis was not mentioned in any of the 
medical evidence in the case file; her hypertension was being treated 
with medication. 

During the hearing, the claimant did not speak, and the judge did not ask 
her a single question. He did, however, add the following: 

And based upon review of the available evidence of record it 
appears that a wholly favorable Bench Decision can be issued 
in this particular pursuant claim pursuant [to] Grid Rule 
201.01. There are no other jobs that exist in the national 
and/or regional economy in significant numbers based upon 
her Residual Functional Capacity of a full range of sedentary, 
as coupled with her vocational profile during the period at 
issue. 

Because the claimant had reached age 62, had “limited education,” and 
the Judge determined the claimant had the residual functional capacity 
“to perform less than the full range of sedentary work,” he found her 
disabled. 

The judge’s opinion did not discuss the consultative exam which found 
that the claimant could perform a number of work-related activities with 
only “some minor limitations.” Instead, despite the absence of medical 
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evidence supporting a finding of a reduced residual functional capacity, 
Judge Intoccia used the grid rules to award benefits to the claimant. 

Virginia Case 244. ALJ William Russell ruled favorably for a claimant 
in an on-the-record decision, without holding a hearing, and awarded her 
SSDI benefits. The claimant alleged disability beginning November 15, 
2006 due to osteoarthritis, anxiety, and depression. The claimant’s 
attorney requested the case be processed by a Kentucky Social Security 
office, despite the claimant’s residing in Virginia. The claimant 
originally alleged her disability began when she was 53 years old, but 
ALJ Russell amended the claimant’s onset date (at the request of the 
claimant) to the date of her 55“' birthday and awarded disability benefits 
under Grid Rule 202.02. 

Medical Evidence of Record. While the claimant’s medical records 
showed her seeking medical care for a variety of ailments, the claimant 
received successful treatment for each of her complaints. When she 
twisted her ankle in October 2007, she was told “just to take ibuprofen.” 
The following month, x-rays of her ankle and cervical spine were 
normal. The claimant also had high blood pressure, high cholesterol, 
anxiety and acid reflux, all of which were treated with medication. 

Physician progress notes indicated that, with respect to her depression 
and anxiety, she sought treatment and received counseling and 
medication in 2006. Physician notes dated December 2007, indicated 
she was “smiling, alert, and oriented and stated T am doing much 
better.’” 

A consultative examination in October 2008 was even more positive. It 
described the claimant as an “alert and cooperative, physically healthy- 
appearing, 55 year-old female who was fiilly ambulatory, and free of any 
acute distress and who was not using an assistive device.” The 
physician noted the claimant “was free of any workplace or any 
environmental limitations” and “would have minimal manipulative and 
minimal postural limitations.” With regard to the claimant’s residual 
functional capacity, the physician determined: 

This lady, in her present state of health, could occasionally 
pick up and carry 20 pounds of weight up to one-third of an 
8-hour workday with frequent breaks. She could frequently 
pick up and carry 10 pounds of weight up to one-half to two- 
thirds of an 8-hour workday. Sitting, standing, and walking 
were unaffected. 

According to SSA regulations, these restrictions allowed the claimant to 
perform “lighf ’ work. 



209 


120 


DDS Review. In October 2008, DBS denied the claim and found, 
according to the grid rules, the 53 year-old claimant was not disabled. 
DDS determined that the claimant, given her education and past work 
experience, “retains the capacity to perform such jobs as; ticket-taker 
(amusement and rec.); folder (laund.); marker (ret.tr.).” DDS also noted 
the claimant’s “allegations are not fully credible and [claimant had a] 
non severe impairment.” 

The claimant requested the agency reconsider her denial, which was 
affirmed upon reconsideration because there were “no new allegations or 
worsening.” As mentioned earlier, “on 10/14/08 [the claimant] was seen 
for a physical CE and she was alert, cooperative, and healthy-appearing, 
NAD [nothing abnormal detected]. She was very well oriented, related 
well to others and gross mental status was intact. She had normal affect 
[and] memory.” On July 16, 2009, the claimant changed attorneys, 
requesting new representation. 

ALJ On-the-Record Decision. While DDS denied the claimant, who 
initially alleged that her disability began when she was 53 years old, she 
was approved by Judge Russell in August 2009, after moving her onset 
date to her 55"’ birthday. Under the grid rules for “advanced age,” 55 
and older, the Judge used the DDS finding to award benefits under the 
grid rules for claimants able to perform light work. His decision shows 
how the grid rules allow claimants to be categorized as disabled and 
receive disability payments, despite being found able to perform light 
work. 

Suspect Use of Gridding Rules. The 300 cases reviewed in the 
investigation provided evidence of some troubling results under the 
gridding rules. In some cases, ALJs found a claimant disabled and 
awarded benefits even when medical evidence indicated that the 
claimant was able to work. In other cases, some ALJs found claimants 
to be able to perform work at a “less than sedentary” level, even if other 
agency officials or doctors found them able to work at a higher level. In 
still other cases, “less than sedentary” seemed to function as a catch-all 
to find a person disabled if they did not match either the medical listings 
or the grid rules. Judges would simply total up a claimant’s various 
medical ailments and explain that even though a plain reading of the 
Medical- Vocational Rules would find “not disabled,” additional 
evidence obtained by the judge found the person to be limited to less 
than sedentary work, and so a finding of disability was most appropriate. 
Several examples illustrate these concerns. 

In Virginia Case 257, Judge Peters awarded SSDI and SSI benefits to a 
claimant. The claimant’s attorney and Judge Peters agreed, in an off- 
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the-record conversation prior to the hearing, to amend the claimant’s 
onset date to take advantage of the grid rules. 

When the elaimant applied, she alleged her disability began on 
November 6, 2007. The 48 year-old female asserted she suffered from 
“diabetes, heart, hypertension, cholesterol, depression, degenerative disc 
disease, left elbow pain, limited use of left hand, headaches, dizziness, 
numbness in feet, fatigue, shortness of breath, blurred vision.” DDS 
denied the elaim on April 15, 2009, and reasoned; 

Records reveal no significant damage to vital organs due to 
hypertension, diabetes mellitus, or cholesterol levels. There 
is no significant abnormality related to headaches, dizziness, 
numbness fatigue, shortness of breath, and blurred visions. 

She has adequate range of motion and muscle strength 
throughout. 

In assessing the claimant’s credibility, the DDS doctor who reviewed the 
claimant’s file determined: 

Of greatest significance in determining credibility of the 
claimant’s statements regarding symptoms and their effects 
on her functioning was her medical history. The description 
of the symptoms and limitations provided by the claimant 
throughout the record has been inconsistent and is not 
persuasive. Based on the evidence of record, the claimant’s 
statements are found to be partially credible. 

On May 1 , 2009, the claimant appealed her denial and requested a 
hearing before an ALJ. 

In the meantime, in January 2010, the claimant was referred to a doctor 
to be evaluated for gastric bypass surgery. The examining doctor noted 
the claimant had worked at her job “until she was laid off.” The 
evaluating physician determined, after the claimant completed a basic 
personality inventory, that she “presents as an acceptable candidate for 
gastric bypass surgery.” He also noted that “she displays a willingness 
to follow medical directions and complicated medication routines.” 

ALJ Hearing. On May 19, 2010, Judge Peters held a hearing and went 
on the record at 1 1 :24 a.m. The hearing transcript is excerpted below: 

ALJ: Well, good morning. Judge Peters, I’m the 

Administrative Law Judge. Counselor, do 1 need to 
go over the definition of disability in any preliminary 
matter? 
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Atty: You don’t, your honor. I waive reading of those. 

ALJ: All right. Now, according to my notes, this lady 

applied July 1 1th of 2008. Her date last insured is 
12/31/08; so she’s well within her insurance status 
.... Any objection admitting the record, sir? 

Atty: I do not, your honor. 

ALJ: Let me state for the reeord that just before we went 

on the record, we had a brief discussion - or I had a 
brief discussion with about the possibility of 
amending the onset in this case to this lady’s 49-and- 
a-half birthday which is how far we can take a grid 
backwards. You would be 50 as of this year? 

Clmt: Yes. 

ALJ: Soyou[‘re]just49. Okay, so if you move that six 

months, September, October, November, December, 
January - so we’re talking about March lO* of this 
year, that isn’t going to give her much of a lump 
sum. 

Atty: Right. 

ALJ: But, at least that get us lined up with where the 

medical record is, I think. And the reason I’m trying 
to reach an agreement on this ma’am, is that we have 
a physical assessment [] by a physician. A physician 
actually reviewed you[r] record April 9th of 2010. 

He put you at a light exertional level. It seems to me 
that over time you’ve actually been getting worse so 
that ~ you wouldn’t disagree with that. And so it 
seems to be that some point in time, you along the 
way, probably have actually reached the sedentary 
exertional level. And the, the furtherest back 1 can 
stretch it and meet the grid rules would be age 49- 
and-a-half, and that simplifies things for us and 
allows me to reach a decision more quickly and 
conclusively using that grid rule. But you are giving 
up a little bit of - not a little bit - you’re giving up 
your onset date of July ’08 - excuse me, you onset 
date of November ’07 and moving it forward to 
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March of ’09. Are you satisfied with that result? Do 
you understand why we’re trying to - 

Cmt: Yes. 

ALJ: - to settle it that way? 

Clmt; Yes. 

ALJ: Okay. If you’re satisfied with that ma’am, then 1 

will find in your favor that you are at a sedentary 
exertional level, and that you could not return to 
your past work at a sedentary exertional level with 
some other limitations that you might have, and that 
therefore you would fit that grid rule. Okay? 

Anything else sir? 

Atty: I think that’s everything, your honor. 

ALJ: All right. Thank you all so much, we appreciate 
your coming and we’ll get a decision out to you as 
quickly as we can ma’am. 

Clmt: Thank you. 

ALJ: All right, thank you. 

Judge Peters closed the hearing at 1 1 :28 a.m., four minutes later, and 
awarded the claimant benefits under Medical-Vocation Grid Rule 
201.14, finding she could perform sedentary work. The decision noted 
“at the hearing, the claimant and her representative amended the alleged 
onset date of disability from November 6, 2007 to March 19, 2010, 
which is within 6 months of the claimant’s 50'’’ birthday.” While this 
decision may have reduced the amount of back-pay by two years by 
moving the disability onset date from 2007 to 2009, the judge also 
essentially Ignored the evidence questioning whether the claimant was, 
in fact, disabled. 

Oklahoma Case 129. In this case, an SSA senior attorney awarded 
disability benefits for a rotator cuff injury and “continued chronic pain 
and limited mobility of the left shoulder.” The claimant, who was “right 
hand dominant,” was cleared to return to work with some restrictions, 
but was ultimately found by SSA unable to do any job in the national 
economy because of the grid rules. After alleging a disability that began 
in 2006, the claimant’s disability onset date was moved to after her 50* 
birthday, at which point she was found disabled. 
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The claimant injured her rotator cuff on the job in 2006, and later 
received corrective surgery. Following surgery and physical therapy, 
her physician cleared her to return to work in 2007, with only an over- 
head lifting restriction and a 39-pound weight lifting restriction. Her 
physician indicated she could do work with her hands, but should work a 
shortened day during her recovery period. Evidence suggests the 
claimant returned to work for a short period of time, but stopped because 
her former job required her to lift 60-75 pounds. 

The claimant filed for SSDl and SSI benefits on March 13, 2009, 
alleging a disability that began on November 26, 2006 when lifting a 
heavy object at work. On May 5, 2009, the claimant amended the 
application to move the date of disability back to May 26, 2006, six 
months earlier. 

Her claim was denied by DOS. The claimant obtained an attorney, and 
on November 4, 2009, requested an ALJ hearing, explaining, “Based on 
my age, education and ability I do not believe that I can perform any 
substantial gainful work activity.” 

A review of her medical records, however, showed the claimant could 
still work, even if not at her prior position. She had shoulder surgery on 
May 22, 2007, and on September 28, 2007, her treating physician 
commented, “I think she is doing very well, but I don’t think she is 
going to be able to go back to all of this overhead work that she has been 
doing.. . . I am going to get a functional capacity exam on her to see what 
she can do.” 

The physician’s notes later reported: “The functional capacity exam felt 
that she could perform medium level work for an 8 hour day. At her 
regular job she has to lift [objects] that weigh 60 pounds. During 
testing, she could only lift 39 pounds safely. She could only push 48 
pounds safely. They felt that she could lift the lightest [objects], which 
fell within the safety requirement, and I agree with this.” 

Notes from her rehabilitation clinic found on October 23, 2007, five 
months after her disability onset date: “[W]e recommend a work 
reintegration program in which she would begin working a shortened 
day and only lift the lightest [objects]. She can then be advanced as 
tolerated.” 

By March 2009, she continued to complain of shoulder pain, but a 
physical examination documented “she has good passive [range of 
motion].” The examiner even questioned whether the claimant was 
providing a credible description of her abilities. He wrote: “I am not 



214 


125 

sure whether she is fighting me or not on the exam. Her exam is too 
random to make any objective findings.” While also stating that she was 
under a “reasonable” permanent restriction for light duty, continuously 
lifting 25 pounds and occasionally 50 pounds, he also called them 
“somewhat generous.” He said she could return to work on March 9, 

2009. 

Shortly after, on May 4, 2009, the claimant’s application for benefits 
was denied by DDS, which explained: “Your condition is not severe 
enough to keep you from working.... Based on your description of the 
work you performed as a [job title] for several months, evidence 
indicates you are capable of doing this type of work.” The claimant 
appealed this decision. 

On October 14, 2009, DDS denied the claim again under 
reconsideration, explaining: “Although you cannot move your left 
shoulder as well as you used to, you can still perform some types of 
work. Medical evidence does not show any other impairments which 
keep you from working. Your condition prevents you from doing your 
past work, but it does not prevent you from doing other work which is 
less demanding.” 

While the claimant appealed to have her case heard before an 
administrative law judge, her attorney wrote a letter to an SSA staff 
attorney of the Oklahoma City office on January 14, 2010. The letter 
said he was, “asking you to consider an amended onset date of May 22, 
2007, in this matter. It is my understanding that the amendment of the 
claimant’s onset date to May 22, 2007, will allow for the issuance of a 
fully favorable decision in this case.” 

A little more than a week later, his request was granted. On January 25, 

2010, an SSA senior attorney awarded benefits by deciding the case in 
the manner requested by the attorney. The senior attorney adjusted the 
disability onset date and also found the claimant capable of only 
sedentary work. Such a finding is counter to SSA regulations, which 
state the ability to lift 39 pounds is “light work,” a level higher than 
“sedentary.” The senior attorney amended the claimant’s onset date 
from 2006 (the date of her original injury) to May 22, 2007, the date of 
her surgery. By doing so, the claimant’s onset date was then after the 
claimant’s 50th birthday, at which point the SSA Medical-Vocational 
Rules offer a grid, which makes it easier to find the claimant is disabled. 
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VI. CASES AWARDED WITH INSUFFICIENT, LATE 
AND CONTRADICTORY EVIDENCE 

An award of disability benefits must be supported by medical records 
establishing how the claimant is disabled. The 300 cases reviewed in the 
investigation, however, found case files that contained no medical 
evidence at all as well as case files where the medical evidence 
contradicted or disputed a claim of disability, but was not addressed by 
the agency. Other cases contained medical evidence indicating the 
claimant was suffering only a non-severe condition or one that would 
not last more than one year, as statutorily required. In still other cases, 
the medical evidence consisted of only the claimant’s subjective 
complaints, with no objective tests such as x-rays, doctor notes, or 
laboratory findings, to support the claim. In addition, in some case files, 
the medical evidence was submitted at the last minute, giving medical 
experts insufficient time to evaluate the new evidence or to weigh it 
against other information in the file. 

A. Use of Late-Breaking Evidence 

On the Social Security Administration website, the agency encourages 
claimants requesting a hearing with an administrative law judge to 
submit any new evidence as soon as possible.*' While the rules in most 
SSA regions allow new evidence to be introduced at or even after the 
hearing, doing so is discouraged because it gives too little time for 
proper review. In a document titled, “Best Practices for Claimant’s 
Representative,” the agency strongly suggests getting all evidence 
submitted “more than 10 working days before” a hearing. 

Early submission (more than 10 working days before 
hearing) allows hearing office personnel to exhibit the 
evidence and ensures that the claimant’s copy of the file 
includes a copy of all the evidence that has been received. It 
also gives the ALJ time to review all the evidence, and helps 
to ensure that all relevant evidence is timely provided to 
experts scheduled to appear at [the] hearing.*^ 

In Region One, which includes six Northeastern states, it is not merely a 
suggestion, but a requirement that all evidence be submitted “no later 
than 5 business days before the scheduled [ALJ] hearing. Failure to 


Social Security Administration, Hearings and Appeals, Best Practices for Claimants’ 
Representatives, httoi/Mwvw.ssa.gov/appeals/best practlces.html 
Social Security Administration, Office of Disability Adjudication and Review, Office of the 
Chief Administrative Law Judge, “Best Practices for Claimant’s Representatives,” January 2011, 
http://www.ssa.gov/appeals/documents/BestPractices 508.pdf 
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comply with this request may result in the ALJ declining to consider the 
evidence.”*^ 

While a mandatory deadline is in place only in this one region, the 
agency’s Chief ALJ, Debra Bice, told the Subcommittee that she 
strongly discourages late evidence in all regions, because it leaves too 
little time for proper review. When asked how ALJs should handle 
late-arriving evidence, she said: “My policy is if evidence comes in at 
the last minute, you can do a hearing, but you may need a supplemental 
hearing” to allow sufficient time for review. 

In several cases reviewed in the investigation, late evidence was 
introduced into the hearing record and given controlling weight, leading 
to a claimant being found disabled. In some of these cases, the evidence 
arrived only hours before the hearing began, while in others the evidence 
came in the final days or weeks before the hearing even though that 
hearing took place one or two years after the DDS denial of benefits. In 
several of those cases, the claimant’s attorney submitted the new 
evidence, often in the form of a questionnaire Irom the claimant’s 
treating physician showing a total disability. Judge Howard O’Bryan 
called such reports “dead man’s reports,” and told the Subcommittee 
they were often disregarded.*^ 

For example, in Alabama Case 69, mentioned in a prior section, a 
hearing held on the morning of January 7, 201 0 featured evidence 
created and submitted the day before, on January 6, 2012. Not only was 
the evidence late-breaking, it consisted of a one-page questionnaire in 
the form of a “pain assessmenf’ created by the claimant’s attorney. The 
options it provided and asked the doctor to circle were vague and 
difficult to understand and assess with specificity. The ALJ nevertheless 
afforded it controlling weight and used it to determine the claimant was 
disabled. Several other examples follow. 

Alabama Case 67. Administrative Law Judge Tracy Guice awarded 
disability benefits in a bench decision to a 39 year-old female “as of 
January 23, 2007 because of partial complex seizure disorder; sleep 
apnea disorder; lumbar disc disease; bursitis; right shoulder; headaches; 
depression; asthma; and morbid obesity so severe that you cannot 
perform your past relevant work or other work existing in significant 
numbers in the national economy.” The evidence in the claimant’s case 


“ The five-day submission requirement applies to claims filed in: Maine, New Hampshire, 
Vermont, Massachusetts, Rhode Island, and Connecticut. Website of the Social Security 
Administration, “Request for Hearing by Administrative La'w Judge - Form HA-501,” 
http://www.ssa.gov/online/ha-50 1 .html . accessed August 30, 2012. 

Subcommittee interview of Chief ALJ Debra Bice (8/3/20 1 2). 

Subcommittee interview of ALJ Howard O’Bryan (8/31/20i2). 
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file did not sufficiently support a finding of disability, but evidence 
submitted less than 24 hours prior to the hearing was used by the judge 
to issue a bench decision - typically reserved only for those cases with 
the most obvious disabilities. 

Medical Evidence of Record. Most records in the claimant’s file 
pertained to the claimant’s hernia repair in 2006-2007. Following a 
2006 hernia surgery, she experienced an infection that required a second 
surgery in January 2007. When discharged on January 28, 2007, her 
physician noted “she had significant improvement in her preoperative 
pain status.” 

She underwent outpatient surgery later that year to remove a benign 
uterine fibroid. Neither the hernia, nor the fibroid surgery was expected 
to cause disabling loss in function lasting over 12 months. The 
remaining evidence in the record consisted of brief progress notes from 
her treating physician that documented routine visits for complaints 
including a urinary tract infection, headaches, indigestion, anemia, 
hypertension, and insomnia, all of which were treated by her physician. 
None of the treating physician’s notes mention the issue of disability 
until July 2009, when the claimant told her physician “she is going to 
apply for disability.” 

Evidence of Work. The case file also contained evidence suggesting that 
the claimant may have been working during the timeframe the claimant 
asserted she was unemployed and disabled. A medical note dated 
February 6, 2007, after the claimant’s alleged disability onset date, 
stated that the claimant was “having some lower abdominal pain;” and 
her physician noted the claimant “[djoes a lot of lifting at work.” The 
physician found the claimant’s “abdomen benign,” but noted “the patient 
[was] post-excision of infected hernia mesh.” 

Morbid Obesity. A number of notes in the claimant’s file also described 
the claimant as a “morbidly obese female,” which resulted in related 
health issues. For example, her physician prescribed the use of a 
continuous positive airway (CPAP) machine to address the claimant’s 
sleep apnea. She was also routinely advised to lose weight. However, 
her weight increased rapidly from 215 pounds in January 2007 to 288 
pounds in 2009, though only five feet tall. A doctor’s note from August 
2008 said the claimant “was 140 lbs. in high school” and that her weight 
had doubled since then. 

Her physician noted on October 8, 2007, that he was “concerned about 
[the claimant’s] weight gain [and] encourage[d] exercises.” Just over a 
year later, on October 22, 2008, the claimant’s physician again noted she 
was a “morbidly obese female.” At the same time, her doctor stated she 
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was in “no acute distress.” Her doctor also noted her “vital signs [were] 
stable,” “lungs are clear,” “cardiovascular system [was] normal,” and 
“extremities [were] stable.” In January 2009, the claimant stated “she 
desire[d] obesity surgery.” But her doctor noted, “she has not lost any 
weight since starting” and noted his “referral to obesity clinic.” 

DDS Review. Alabama DOS reviewed the claim and determined the 
claimant was not disabled. The DDS examiner determined the claimant 
could perform other jobs that existed in the national economy, based on 
a review of the Dictionary of Occupational Titles, and cited specific 
examples: (1) hander; (2) lens inserter; or (3) cuff folder. 

New Evidence Prior to ALJ Hearing. On April 8, 2010, at 2 p.m. the 
day before the claimant’s ALJ hearing, the claimant’s attorney sent 
documents from the claimant’s treating physician dated April 6, 2010 
and April 7, 2010. Included in the documents was a one-page letter 
from the doctor to SSA stating, “Unfortunately, this pleasant young lady 
is 100 [percent] disabled” with a short explanation of her medical 
history. The ALJ heavily relied on this letter to award benefits, despite 
contradictory medical evidence and evidence suggesting the claimant 
was able to work. 

During the 15-minute ALJ hearing. Judge Guice asked the medical 
expert present if the claimant could perform work that “involved 
complex Instructions.” He responded: “There is not information in here 
that indicates that she would not be able to perform complex tasks.” 
When pressed by the ALJ, however, the doctor testified it “would 
probably be difficult, yes.” The basis for his view, however, was not 
requested and is unclear from the evidence in the file. Judge Guice then 
asked the vocational expert whether the claimant could perform past 
work or any other work, to which he responded: “No to both questions.” 
The judge then announced that based on the record and the “testimony 
of the experts. I’m going to issue a fully favorable bench decision.” 

Virginia Case 240. ALJ David Daugherty of the Huntington, West 
Virginia ODAR office ruled favorably in an on-the-record decision, 
finding a 28 year-old claimant disabled due to sciatica, traumatic 
arthritis, and chronic pain. 

Medical Evidence of Record. The claimant alleged his disability began 
on March 30, 2009, the same day he was laid off from his job as a truck 
driver. On May 27, 2009, the claimant was evaluated for depression at a 
care center. Physician notes documented the claimant worked at the 
same job for eight years; the physician noted the “[pjatient report[ed] he 
lost his job on March 30.” The physician noted the claimant’s “job was 
his life,” and that he complained “now he has too much time on his 
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hands.” The physician stated the claimant “has been trying to find a job, 
but with the economy it’s very hard.” The physician also reported the 
claimant experienced “financial problems, kid’s birthday coming up 
[that created] a lot of stress on him trying to provide for his family.” 

The record mentioned the claimant “has back pain” and his “medications 
include methadone.” The claimant was prescribed Celexa for his 
depression. 

The latest medical record in the file dated September 1, 2009, regarding 
the patient’s depression, noted the claimant’s “interest ok,” “sleep ok,” 
but that he “report[ed] feeling bored/restless being out of work.” He 
reported “being worried about finding a job.” 

DDS Review. Based on the evidence, the DBS denied the claim and 
explained after reconsideration; 

The evidence shows that you are suffering from pain in your 
back and left leg. Despite this pain, you are still able to sit, 
stand, walk and move about within an adequate range 
without assistance. Blood levels of cholesterol do not affect 
a person’s ability to perform work. Sleeping problems can be 
controlled with medication. Your feelings of fatigue may be 
bothersome, but it does not prevent you from work. You 
have had problems with depression, anxiety, and substance 
abuse in the past, but you still retain the capacity to interact 
appropriately with others as well as to understand and follow 
work related instructions with normal supervision. 

As such, the DDS found that “based on the description of the job you 
performed as a heavy equipment operator in the past for 10 years, we 
have concluded that you have the ability to do this job.” 

Attorney-Procured Medical Assessment. In the decision awarding 
benefits. Judge Daugherty relied solely on the attorney-procured medical 
opinion that arrived two-and-a-half weeks before the decision was 
issued. The physician evaluated the claimant on February 1 1, 2010. On 
March 1, 2010, Judge Daugherty found “[hjaving considered all the 
evidence, [he] was satisfied that the information provided by [the doctor] 
most accurately reflects the claimant’s impairments and limitations.” 

The physician’s opinion, labeled “Social Security Disability Medical 
Assessment,” opined the claimant had been “injured in a very serious 
accident” and “had extensive degenerative arthritis, high blood pressure, 
high cholesterol, and previous fractures involving his collarbone.” No 
other medical records in the file supported or even mentioned these 
findings. The physician also referred to an MRI performed at a local 
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hospital that was “positive.” The medical file, however, contained no 
MRl. 

Judge Daugherty’s opinion acknowledged that the evidence would 
suggest a finding of “not disabled,” but that he was ruling in favor of the 
claimant anyway. 

If the claimant had the residual functional capacity to 
perform the full range of sedentary work, considering the 
claimant’s age, education, and work experience, a finding of 
“not disabled” would be directed by Medical-Vocational 
Rule 201.27. However, the additional limitations so narrow 
the range of work the claimant might otherwise perform that 
a finding of disabled is appropriate under the framework of 
this rule. 

Judge Daugherty’s approved the claim based on the attorney-procured 
medical opinion, despite the fact the opinion was inconsistent with the 
other medical records in the case file. 

Alabama Case 54. ALJ Vincent Intoccia ruled fully favorable for a 
claimant who was not only working after his alleged disability, but 
reported earnings significantly higher than “substantial gainful activity” 
or SGA. Under SSA rules, even if a person alleges a serious injury or 
illness, earning above SGA means that person is considered “not 
disabled.” In this case, the judge used late-arriving evidence to make a 
questionable determination that the claimant was working in a “sheltered 
workshop.” By doing so, he ruled that none of the claimant’s earnings 
would count against him, and found him disabled. 

A “sheltered workshop” under SSA rules is an organization that 
provides a non-competitive work environment for people with 
impairments. These organizations train individuals in how to return to 
the workforce free from work pressures, and are often funded with 
government money. 

A sheltered workshop is a private non-profit, state, or local 
government institution that provides employment 
opportunities for individuals who are developmentally, 
physically, or mentally impaired, to prepare for gainful work 
in the general economy. These services may include physical 
rehabilitation, training in basic work and life skills (e.g., how 
to apply for a job, attendance, personal grooming, and 
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handling money), training on specific job skills, and 
providing work experience in the workshop.*^ 

In contrast to that description, the claimant’s employer was a for-profit 
manufacturing company. 

The claimant alleged problems with his right leg and knee, chronic 
obstructive pulmonary disease, colon issues, and diabetes, which he said 
made him unable to work beginning on January 1, 2009. 

After this date, however, the claimant reported income above the 
program’s allowable amounts in both 2009 and 2010. Yet, when asked 
in paperwork for SSA, “[d]id you work at any time after the date your 
illness, injuries, or conditions first interfered with your ability to work?” 
he answered “No” and that he stopped working on December 31, 2008. 
The reason for the contradictory information was explained during the 
ALJ hearing in which the claimant explained that his employer let him 
keep working with a reduced workload after he could no longer do his 
old job. 

On December 10, 2010, the employer wrote a short, two-paragraph letter 
to the claimant’s attorney “at the request of [the claimant].” It said the 
claimant had become “physically unable to perform his duties” and 
“should be considered a candidate for disability.” The letter ended with 
the employer’s human resources specialist saying she would “be more 
than happy” to do what was needed to help with his disability claim. 

At the hearing on February 1, 201 1, which lasted 15 minutes, the judge 
confirmed with the claimant that he had “continued to work at the same 
place” he had prior to his alleged disability. The judge also asked the 
claimant, “are you still working a 40-hour week?” to which he answered, 
“Yes.” During the remainder of the hearing, ALJ Intoccia queried the 
claimant about the employer’s accommodations, such as allowing for an 
increase in breaks and a higher than usual number of days off per month. 
He asked the claimant whether it, “would be fair to say that part of the 
reason that they are letting you get away with all of this, missing days at 
work is because of the past relationship that you’ve had with this 
employment,” and the claimant said, “Yes.” 

The claimant informed the ALJ, however, that only a week-and-a-half 
prior to the hearing, on January 20, 2011, his employer issued him a 
second letter from the same human resources specialist, this time 
threatening potential disciplinary action if he did not correct his 


RS 02101.270 Services for Sheltered Workshops, https://secure.ssa.gov/ponis.NSF/ 
lnx/0302101270. 
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“attendance problem.” The letter said: “[W]e are having to inform you 
that we would take the necessary step to correct that problem ... if you 
are having any personal problems that are contributing to the absences 
on your record, we urge you to utilize the [Employee] Assistance 
Program.” He said he forgot to bring the letter from home, but the judge 
told his attorney, “It might not hurt to fax it in to the e-file after the 
hearing.” 

In addition to the letter arriving late into the case file, it contradicted the 
claimant’s explanation that he had received special accommodations 
from the employer. If the employer had approved and arranged for a 
special work schedule, it was not clear why the claimant was being 
threatened with disciplinary action for doing what had been approved. 
Second, it appeared that the letter was created to assist his disability 
claim by showing that the work arrangement might soon come to an end. 

The prevalence of issues related to the claimant’s apparent ongoing 
work overshadowed questions related to his medical impainnents. At 
the hearing, his attorney offered to explain his client’s medical records, 
but the judge declined, saying he was only concerned about “the issue of 
the employmenf ’ and to get the letter sent in as soon as possible. 

ATTY: Your Honor, I did not go into the medical evidence 
when, when I still was examining my client. I 
thought you wanted me to just go onto the issue of 
the employment. 

ALJ: That’s all that I’m concerned about. Oh, unless - 

ATTY : I had gotten all those hospital records in. I, I was 
prepared - 

ALJ: Right. 

ATTY : - to go over them with you. 

ALJ: Uh-huh. 

ATTY : But that’ s fine. 

ALJ: Yeah, they’re in here. Then we’ll go ahead and 

close the hearing, and, and get a decision out as 
soon as possible, and do you think in the next five, 
six days you could fax that letter into the e-file? 

ATTY: Yes 
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In his fully favorable decision, Judge Intoccia found the claimant 
disabled from January 1, 2009, based primarily on the late evidence 
regarding the claimant’s work conditions. The judge found that “the 
claimant has not engaged in substantial gainful activity since January 1, 
2009.” In 2009, agency rules determined “substantial gainful activity” 
was $1 1,760 and in 2010 it was $12,000. During that same period, 
however, the claimant’s records show he earned $22,671.19 in 2009 and 
$43,219 in 2010 - several times the amount allowed. The judge 
explained his ruling by saying: 

according to the credible testimony of the claimant these 
earnings were because the claimant was provided special 
accommodations beginning January 1, 2009 by his long time 
employer of 1 8 years so [he] could keep his health insurance. 

These special accommodations included, but were not limited 
to, performing only 50% of his assigned duties and allowing 
him to take a 30-minute break every hour in an eight hour 
work day, which in essence constitutes a less than sedentary 
type of accommodated/sheltered environment. In addition, 
he is permitted to be absent for five workdays per month, 
although the policy only allows for no more than two 
absences. Despite the claimant performing his work at a 
level substantially less than what is permitted in a 
competitive work environment versus what other employees 
are allowjed] to do he was still paid by his employer. 

The judge went on to explain that SSA regulations allow certain types of 
income that exceed SGA not to be counted against a claimant, including 
income from sheltered workshops, which as explained above, are 
rehabilitation centers dedicated to putting individuals back in the 
workforce. SSA guidance does not allow for a person’s place of 
employment to be considered a sheltered workshop simply because an 
employer allows a person to remain working for insurance purposes. 
Moreover, the explained purpose of the arrangement was not to get him 
into the workforce, but to await a time when he would leave the 
workforce. Seemingly in recognition of these limitations, the judge 
concluded the claimant worked in a “sheltered workshop type of 
environment.” 

Oklahoma Case 200. Judge Ralph Wampler awarded benefits to a 
woman for diabetic neuropathy, a condition causing stomach pain. 
Benefits were awarded even though the claimant explained that she 
could perform the type of activities ordinarily performed by people who 
can do “light” work. The judge determined instead she could only 
perform work that was “less than sedentary,” relying heavily in his 
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opinion on a letter provided by the claimant’s attorney that arrived six 
days after her hearing. 

On July 9, 2008, the woman underwent a physical exam to determine 
her “residual functional capacity.” The doctor concluded she was not 
disabled, but rather able to do many things. 

Claimant lives with her family. She is able to take care of her 
personal needs with no problems. She does prepare meals 
multiple times a week. Some of the chores she does around 
the house include: light cleaning, laundry, most weeding and 
watering and sometimes she does the mowing. She is able to 
drive. She does the grocery shopping. She enjoys reading, 
watching television, knitting, photography and gardening. 

She attends Church, bible study groups, she goes for walks 
with friends, and she visits family. 

She continued, however, to complain of stomach pain and underwent 
exploratory surgery. The doctors concluded that there was no 
identifiable source of her pain, and she suffered from diabetic 
neuropathy. 

At the claimant’s hearing on September 9, 2009, the judge said he was 
unfamiliar with diabetic neuropathy and would need more information 
from the attorney before making a decision. 

ALJ: I think I have a good idea about this case. 

ATTY: All right. Judge. 

ALJ: But I’ll tell you what I need from you. I’m not that 

familiar with this abdominal neuropathy. I need a 
one-page brief from you within ten days. That give 
you enough time? 

ATTY: Yes, Judge. 

ALJ: Okay. At this time. I'll take the matter under 

advisement. 

Six days after the hearing, on September 15, 2009, the claimant’s 
representative sent a one-page letter to the judge that contained a single 
paragraph about diabetic neuropathy, copied word-for-word from an 
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online journal article, though the source was not attrihuted.®^ The letter 
also referenced a “Physical Capacity Evaluation” dated January 2009 
and filled out by the claimant’s doctor, which the attorney asked to be 
given “controlling weight” in the final opinion. It was a two-page 
questionnaire in which the doctor checked a box that said the claimant 
had: “No ability to work. Severe limitation of functional capacity, 
incapable of minimal activity.” 

In his November 4, 2009, fully favorable decision. Judge Wampler 
relied heavily on the September 15, 2009 letter from the attorney. He 
concluded the claimant qualified under the grid rules, because she could 
not perform “even a limited range of sedentary work.” This description 
stood in contrast, however, to the claimant’s own explanation of her 
daily activities, which were inconsistent with a “less than sedentary” 
RFC. As controlling evidence, he referenced the January 2009 “Physical 
Pain Evaluation” and concluded “the claimant’s chronic abdominal pain 
has persisted and appears to result from diabetic neuropathy.” 

B. Insufficient Evidence Cited to Support Case 

When an individual applies for disability benefits, but does not have 
sufficient medical records for the agency to make a decision, SSA has a 
number of options. For applicants whose medical records are available, 
but were simply not submitted, the agency can go to each of the 
claimant’s medical providers and ask for all of the records, for which the 
agency bears the expense. For claimants that do not have medical 
records, the agency can send the claimant to a physician for an 
evaluation paid for by SSA, which is called a consultative exam (CE). 
According to agency regulations, these consultative exams should be 
done by a doctor from the medical field in which the claimant is alleging 
a disability.** 

If after these attempts are made, and a person is found to be disabled, he 
or she will be awarded benefits. If the available records show the person 
not disabled, they will be denied. In a number of cases examined in the 
investigation, however, claimants who did not have sufficient medical 
evidence to support the claim were approved anyway. 

In these cases, the kinds of problems found by the investigation included 
cases that lacked any records mentioning the disabling condition at all or 


Bernstein, Gerald, M.D., “The Diabetic Stomach; Management Strategies for Clinicians and 
Patients,” Diabetes Spectrum, Volume 13, Number 2000, 
http;//joumal. diabetes.org/diabetesspectruin/00vl3nl/pgll.htm. 

See 20 C.F.R. §404. 1 5 1 9g, “Who we will select to perform a consultative examination” 
(explaining that a “qualified” medical source must “have the training and experience to perform 
the type of examination or test [the agency] will request”). 
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mentioned other non-disabling conditions. In others, doctors from the 
wrong medical field provided the key diagnosis. Some cases did not 
contain any evidence of objective medical tests, but only the claimant’s 
subjective complaints. A last set of cases referenced the alleged 
disability, but said that it was “non-severe,” “well-controlled,” or “in 
remission.” 

Alabama Case 95. In this case, the claimant applied for disability 
benefits alleging disabling pain, high blood pressure, and diabetes. The 
DDS examiner awarded benefits, relying on a medical opinion provided 
by an obstetrician-gynecologist to diagnose medical conditions outside 
of his area of expertise involving degenerative disc disease and 
hypertension, diagnoses which conflicted with medical records obtained 
from the claimant’s doctors in the correct field. 

The available medical records in the case file noted that the claimant’s 
diabetes and blood pressure were controlled through medication. 

Related to her back pain, the results of magnetic resonance imaging 
(MRI) on every section of her spine showed only mild findings. Nerve 
conduction studies were normal with only mild inflammation in the 
lumbar spine and the T-6. 

On August 7, 2009, DDS sent a letter asking if the claimant’s treating 
physician would perform an examination of the claimant for purposes of 
her disability claim, but he replied “No.” DDS then requested that 
another physician review her medical records and render a medical 
opinion on the claimant’s condition, which he did on October 24, 2009. 
The consultative examiner hired by the agency was not an orthopedic 
specialist, who would be familiar with the claimant’s alleged health 
problems, but an obstetrician-gynecologist (Ob-Gyn). It appears from 
the case file the DDS examiner requested the Ob-Gyn specialist to 
analyze these issues involving back pain, hypertension, and diabetes. 

The Ob-Gyn reviewed the MRIs already in the case file and inaccurately 
concluded they demonstrated the claimant had a ruptured disc even 
though she did not. The claimant’s own physician, who had ordered the 
MRIs and reviewed them, noted in September 2008, that the “alignment 
[of her spine] is anatomic. Vertebral body height and marrow signal are 
normal. The discs demonstrate normal morphology,” The same report 
went on to state each specific level of the claimant’s spine was 
“normal.” There was no evidence whatsoever of a ruptured disc. The 
MRI reports noted mild degeneration, but specifically noted “no nerve 
herniation.” Despite these findings, the Ob-Gyn specialist diagnosed the 
claimant with “degenerative disk [sic] disease of the cervical spine” and 
for the “lumbar spine.” 
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The Ob-Gyn specialist also diagnosed the claimant with “hypertension,” 
though the claimant had only two medical records mentioning it, one 
from 2006 and one from 2008. In the 2006 record, the doctor noted test 
results that did not lead to a diagnosis of hypertension, but only what 
“could be a possible cause of potential hypertension.” The 2008 record 
was from a pain clinic, and made a passing reference to the claimant 
having a history of hypertension. 

DBS found the claimant capable only of “sedentary” work, which in 
combination with the claimant’s vocational factors, allowed her to be 
found disabled under the “gridding” rules under Vocational Rule 201.06. 
DBS based its analysis primarily on an analysis by a specialist from an 
unrelated field of medicine. 

Oklahoma Case 156. BBS approved benefits for a 42 year-old man 
alleging depression, anxiety, “nerves,” lower back problems, and 
asthma. His case file contained virtually no medical evidence prior to 
2008, when SSA paid for several examinations, yet he was awarded 
benefits under medical listing 12.05(C) for mental retardation and 
depression. This listing requires establishing the mental impairment 
before the age of 22, which in this case was more than twenty years 
prior. 

The claimant applied for both SSBI and SSI benefits shortly after being 
fired from his work as a mason. SSA awarded benefits by finding the 
claimant met medical listing 12.05(C) for mental retardation, which 
requires the claimant to demonstrate a valid IQ score between 60 
through 70 along with a physical or other mental impairment imposing 
an additional and significant work-related limitation of function. A 
claimant under this listing must also show the mental impairment to 
have begun prior to age 22. 

While the medical evidence documented the claimant’s IQ scores met 
the requirements of 12.05(C) (VIQ of 61; PIQ of 68; FSIQ of 61), no 
other objective medical evidence in the file established “an additional 
and significant work-related limitation of function.” The only available 
evidence submitted with the application consisted of the claimant’s 
subjective allegations of pain in his application for benefits. In response, 
the agency paid for the claimant to receive both a psychological and 
physical consultative exam to assess his allegations. 

The “Work History” filled out by the claimant for SSA indicated that he 
worked from 2000 until November 2007, as a mason. He alleged, 
however, that his disability began more than a year before he stopped 
working, in July 2006. 
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In January 2008, the claimant attended the consultative examination to 
evaluate his physical condition. The examining physician found: 

The patient has normal speech and hearing. He has normal 
cognitive function. He has good dexterity of his hands and 
fingers and good grip strength. His hands are callused. He 
has some mild limited rotation of his neck and some mild 
limited flexion of his back. He ambulates in the hallway at a 
normal gait and pace without a limp. He has no chronic pain 
behaviors or malingering behaviors. 

While the claimant “state[d to the physician] he has had chronic back 
pain for years,” the physician documented the claimant “has not had an 
MRI scan,” “has never had back surgery,” and “has no chronic pain 
behaviors.” The case file, thus, not only lacked objective evidence of 
the claimant’s physical limitation, but also a physician’s opinion that he 
observed no limitations during the exam. 

A month later, in February 2008, DDS sent the claimant to a 
psychologist for a consultative exam for an evaluation of his mental 
state. In that exam, the physieian noted the above cited IQ seores and 
“the presence of depression was also noted.” The examining physieian 
reported the claimant told her “he had experieneed depression ‘for 
years’” and “reported a suicide attempt oeeurred in the 1980s.” As a 
result, the physieian determined the elaimant was depressed. No 
objeetive evidence supported the elaimant’s elaim of depression “for 
years,” nor did the evidenee support the fact the depression eonstituted a 
“significant work-related limitation of function” since it did not prevent 
the claimant from working from 2000 to 2006. 

The claimant also told the examiner that he had attended special 
education classes in school, but that he dropped out in fifth grade 
because of a drugs and alcohol problem. No evidentiary proof, however, 
was provided that the claimant attended special education or any other 
document that supported the onset of a mental impairment prior to the 
age of 22. Nor did it provide evidenee of an additional significant work- 
related limitation, especially in light of the claimant’s long work history. 

The claimant also reported to the psychological examiner that he had 
hepatitis B and C, but never sought treatment. 

The claimant previously received SSDI from 1991 through 1997; his 
payments were then suspended due to an incarceration for almost five 
years. The claimant reapplied for SSDI in 2001, but was denied 
benefits. Based on his most recent application, DDS found the claimant 
met the medical listing for disability for both a developmental disorder 
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(based on recent testing results) and affective mood disorder and 
awarded benefits beginning in 2006. The case file simply did not 
contain sufficient medical evidence supporting an award dating back to 
2006. 

Virginia Case 229. This 59 year-old claimant sustained a crush injury to 
his foot at work in January 2006, underwent a partial foot amputation, 
and received a prosthesis that should enable him to walk. The medical 
record documented that his wounds were healing well when the agency 
awarded benefits at the reconsideration level. By law, disability benefits 
may only be awarded to individuals with an impairment “which has 
lasted or can be expected to last for a continuous period of at least 12 
months.” In this case, an award was made on October 26, 2006 - only 
ten months after the injury. Nothing in the record suggested that the 
claimant would suffer from permanent restrictions. 

On January 19, 2006, the claimant was admitted to a hospital due to 
“trauma, right foot and right lower leg, with pain.” The medical records 
indicated a truck bed fell on the claimant’s right foot. 

On January 23, 2006, the claimant underwent a “mid foot amputation 
Irom the right foot,” after which “there were no immediate post 
procedure complications.” When the claimant saw his physician on 
February 27, 2006, the reported “his pain [was] significantly better.” On 
March 10, 2006, the claimant returned for the physician to check his 
foot. The physician noted “his wound continues to granulate well” and 
the claimant “reports no problems.” 

He applied for disability benefits but was denied by DDS on May 23, 
2006 because, “We have determined that your condition is not expected 
to remain severe enough for 12 months in a row to keep you from 
working.” 

Medical evidence indicated that by August 8, 2006, he was making 
progress in his healing. 

All of [the claimant’s] incisions are well healed. He has 
excellent motion to his knee with full extension and flexion 
to 130 degrees, which is painless. He has significant quad 
atrophy and does have some pain with patellofemoral 
loading. His extensor mechanism is intact. The soft tissue 
injury around the midfoot appears to be healing well. ... X- 
rays taken today show excellent alignment to his tibia 
fracture. He appears to have completely healed both portions 
of his segmental fracture. 
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With regard to the claimant’s use of his prosthesis, the doctor noted: 
“Once the knee pain has improved and he is able to tolerate full 
weightbearing on the right lower extremity, we can modify the 
prosthesis as needed.” The physician also stated that “on physical 
exam, his wound is healed except for that small punctuate area that is 
over the distal tip. There is an eschar over it. This is not debrided.” 

Since the claimant was unable to bear weight due to continued pain 
around his knee, his physician stated: 

[I have] given a slip for physical therapy for quad 
strengthening and range of motion as I think at least some 
portion of his pain is patellofemoral in nature secondary to 
his quad atrophy. I will see him back in six weeks time. We 
will repeat x-rays to the right tibia then. 

Review by DDS. On his application forms, “the claimant [] described 
[daily] activities that are significantly limited.” When DDS reviewed 
the claimant’s initial application, it found that “based on the evidence of 
record, the claimant’s statements are found to be partially credible.” 

When DDS reconsidered the claimant’s application, a different DDS 
examiner found the same statements “to be fully credible” and the 
“assessment supports a fully favorable allowance determination.” The 
DDS award of benefits was in October 2006, just ten months after his 
injury, when medical evidence indicated the claimant was healing well. 
No evidence in the record supported a finding that the claimant’s 
condition would prevent him from working for a full year or that the 
claimant would be unable to walk using his prosthesis. Further, the 
claimant’s physician clearly stated that the knee pain was likely due to 
muscle atrophy from lack of use. Insufficient medical evidence existed 
to award this claimant benefits. Further, no evidence indicated the 
claimant’s listed resources decreased below allowable amounts at 
reconsideration. 

Alabama Case 65. In this case, ALJ Charles Thigpen awarded benefits 
to a 35 year-old woman based on cervical spondylosis, tension 
headaches, migraines, a history of anxiety and depression, and 
fibromyalgia. The ALJ ignored evidence the claimant failed to comply 
with prescribed medications, which was in part the reason the claim was 
denied by the DDS examiner. 

DDS Review of Claim. Specifically, DDS noted that while the 
claimant’s physician prescribed various medications to prevent migraine 
headaches, the medical evidence documented the claimant had not filled 
any prescriptions. On December 8, 2008, an examining doctor wrote: 
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“35 [year old] woman alleges intractable migraine . . . there is no 
indication in the pharmacy print out of [the claimant] ever obtaining the 
Keppra. These drugs are intended as preventative therapy and body of 
evidence in [the medical records] indicates very poor compliance in 
treatment.” In fact, the claimant filled only narcotic pain medications, 
sleeping medications, abortive pain medications, and anxiety pills. The 
agency’s denial also noted that the claimant’s alleged impairments did 
not prevent her from working. 

You state that you are disabled because of migraines and 
depression. It has been determined that your medical 
condition does not significantly affect your ability to carry 
out most routine activities. Since your ability to work is not 
significantly affected, you do not meet the requirements for 
disability benefits. 

The ALJ failed to address the issue that the claimant was able to work 
despite her mental impairments and was failing to take medication 
intended to alleviate her symptoms. The judge rendered an on-the- 
record decision. 

The ALJ also failed to address the lack of sufficient medical evidence in 
this case to substantiate the claimant’s allegations of anxiety and 
depression. In fact, on December 9, 2008, a psychiatric consultative 
examiner determined the woman’s depression and anxiety symptoms 
were “not severe.” The examiner also noted that despite receiving 
Xanax, an anxiety medication, from her treating physician, there was 
“no professional [mental health history].” The examiner went on to say 
the “complaints are overwhelmingly of a physical nature; therefore, 
there is no need for further [mental health] development. Her mental 
health [history] doesn’t appear to affect her current functioning.” While 
the file shows the claimant took medication for anxiety as needed, no 
treatment records or other evidence existed that documented her mental 
condition had any impact on her ability to function. 

Oklahoma Case 178. DDS awarded SSDI and SSI benefits under 
reconsideration for a man who met Medical Listing 12.05(B) for mental 
retardation. Under this listing, a claimant qualifies for benefits if they 
have “a valid verbal, performance, or full scale IQ of 59 or less” and 
provide proof of the impairment prior to the age of 22. While the 
claimant stated he attended special education classes in school, no proof 
was provided the claimant’s mental impairment began before age 22. 

The claimant, who was married and had seven children from his current 
and prior marriages, initially applied for benefits alleging diabetes and 
blurred vision, making no mention of any mental impairment. In fact. 
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the records show the opposite. On November 2, 2005, the claimant 
visited the hospital, but denied, “any nervousness, tension, mood 
changes, depression, changes in memory, suicidal ideation or homicidal 
ideation.” The application was denied for lack of evidence, with DDS 
making the following finding: 

31 y/o male alleges diabetes and blurred vision. The medical 
evidence in file is insufficient to show an impairment. 

Additional evidence was not available. In addition, the 
claimant failed to return Work History and Function Report 
forms that were sent to him on 1 1/08/06, 12/19/06, and 
05/29/07. The case is denied due to insufficient evidence. 

In October 2007, the claimant obtained an attorney and filed for 
reconsideration by the DDS in Oklahoma City. DDS sent the claimant 
for a consultative evaluation. The DDS examiner diagnosed the 
claimant with mild mental retardation and impulse control disorder after 
an IQ exam found scores of 56, 58, and 62. The examiner also noted: 
“He has a 12"’ grade education, but was in special education throughout 
school.” Rather than require the claimant’s attorney to obtain objective 
records to substantiate his education history, however, the examiner 
wrote: “He alleged problems with reading and writing at Initial level.” 

An eye exam, also done at the request of DDS on September 27, 2007, 
resulted in the doctor reporting that tests “failed to reveal any diabetic 
retinopathy or hypertensive retinophathy.” Moreover: 

[bjased on the examination findings, the patient should not be 
limited in work-related activities such as sitting, standing, 
walking lifting, carrying, handling objects, hearing, speaking, 
traveling, and/or mental activities such as understanding and 
memory, sustained concentration and persistence, social 
interaction and adaptation. 

Despite this medical evidence and the lack of any other evidence of a 
significant work-related limitation, the DDS office awarded disability 
benefits to this individual based upon the findings of mental retardation 
and affective mood disorders. 

C. Benefits Awarded in Cases With Contradictory 
Evidence 

Cases containing contradictory evidence present a particular problem for 
agency officials, especially if the differing opinions come from two 
sources of seemingly equal weight. In these borderline cases, it is not 
unusual for the agency to choose the outcome most favorable to the 
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claimant. In addition, in a number of cases examined in the 
investigation, when the contradictory evidence came from two 
seemingly unequal sources, DDS and ALJ decision-makers still tended 
to cite the most favorable evidence to find claimants disabled. 

Contradictory evidence came in a number of forms. In some cases, it 
involved conflicting medical records between two doctors. In such 
cases, the disability decision maker is required to explain why it chooses 
to give more weight to one than another, though often that did not 
happen. In other cases, evidence of a person working after their alleged 
disability onset date provides contradictory evidence regarding the 
claimant’s ability to work. 

As part of the disability application, a claimant is required to state the 
date on which they believe their disability began. This date is known as 
the “disability onset date.” When benefits are awarded, the evidence 
must support a finding that the alleged disability began on the specified 
disability onset date. Evidence of work after the disability onset date 
raises questions about an award of benefits, even if the work results in 
earnings below the SGA rate which is currently about $12,000 per year, 
since the claimant must be found unable to perform any job in the 
national economy. 

When evidence of work activity existed, ALJs generally assumed it 
provided earnings below the SGA rate or relied on statements by the 
claimant that they were incapable of working at SGA, without any 
further questioning. ALJs rarely addressed a claimant’s current work 
activity other than eliciting perfunctory statements that the claimant was 
not earning SGA. There were many instances when medical records 
suggested that a claimant was or might be working, at which point an 
ALJ should have asked whether the claimant was, in fact, employed. 
Additional appropriate questions might be whether the claimant was 
intentionally working under SGA in order to qualify for disability 
benefits, receiving unreported wages, or was capable of working longer 
hours equal to SGA. Some claimants also admitted engaging in such 
activities as cooking, cleaning, driving, and sitting for extended periods 
of time that belied the functional limitations described to them in an 
application form or related document. This contradictory information 
should also be acknowledged and examined, but rarefy was. 

Oklahoma Case 181. In this case, ALJ Lance Hiltbrand awarded SSI 
benefits to a child without properly addressing conflicting medical 
evidence about his impairment. Three doctors determined that the child 
did not have marked limitations in any of six “domains of functioning” 
required to qualify for benefits, though program rules required two 
marked limitations. Despite this medical evidence, Judge Hiltebrand 
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concluded the child had marked limitations in three domains, and 
awarded benefits, without fully explaining why he differed from the 
doctors. 

The child was in the custody of his grandparents, who applied for 
disability benefits on August 7, 2007, while the child was still in 
preschool. They alleged attention deficit and hyperactivity disorder 
(ADHD) and oppositional/defiant disorder. 

The initial application for benefits was denied by DDS on January 3, 
2008, and again under reconsideration on March 25, 2008. The 
reconsideration denial explained: “The medical evidence shows the 
Attention Deficit Hyperactivity Disorder and behavior problems appear 
to respond to treatment. There is no evidence of a disabling condition 
due to a learning disability.” 

Medical evidence dated 2007 through 2009 demonstrated the child’s 
symptoms were well-controlled by treatment and medication. In fact, 
one of his kindergarten teachers remarked on an October 22, 2007, 
evaluation “his amazing progress in my classroom gave us both the 
awareness he is exceptional - and shy - just trying to cover it up. ... Of 
all my students, I am most thrilled with [the child]. A student like [name 
withheld] is the reason I am a teacher.” 

His kindergarten teacher made several written comments on a November 
2007 evaluation including; 

This is [claimant’s] second year in kindergarten. He is 
currently on medication for ADD & ADHD. I have seen 
remarkable improvement in [claimant] this year as compared 
to last year. [Claimant] is currently working on grade level 
in all areas. [Claimant] is currently taking Adderal for ADD 
& ADHD. ... Last year, [claimant] had problems in all areas. 

I am seeing considerable improvement in behavior and 
academics this year. . . . Since [claimant] has started taking 
medication, I have no problem w/ [claimant’s] behavior. ... 

Since [claimant] started medication for ADD & ADHD, I 
have seen positive things. He can sit and complete his work. 

He cooperates with others. He participates in circle activities 
and centers. He is a completely different child than he was 
last year. 

Despite the treatment leading to improvements, some behavioral 
challenges remained, causing stress on the grandfather. The child’s 
physician commented on November 21, 2007, at a pediatric visit. 
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“Grandfather reports things are better but then launches into a litany of 
problem behaviors, many of which sound like normal kid behavior.” 

On January 3, 2008, a DBS consultative examiner found the child with a 
“less than marked” limitation in acquiring and using information as well 
as for health and well being. All other domains were found to have “No 
limitation.” 

Several days later on January 8, 2008, the grandfather took both the 
claimant and his older sister for a consultation at a child study center, 
but the physician noted the grandfather, “has a very negative attitude and 
very unrealistic expectations of his 7 & 6 y.o. grandchildren.... By 
teacher report does not quite make criteria for ADD but by report of 
[grand] father teacher is the one who recommended evaluation for 
ADD.” 

The child was seen by a different consultative examining doctor on 
March 24, 2008, to evaluate his “domain limitations,” and found the 
child’s limitations were “less than marked” for acquiring and using 
information, but he had “no limitation” for the five other domains. A 
pediatric evaluation in April 2008 when the child was six years old 
noted, “He has problems with noncompliant behavior, but does not 
appear to have oppositional defiant disorder at this time.” 

In February 2009, his first grade teacher wrote, “[Claimant] is a strong 
student with great potential. He is currently on medication to help him 
focus. His grandparents, guardians are very good about seeing that he 
takes his medication before he comes to school.” The teacher described 
a number of behavior problems, which she attributed to abuse by his 
father who had recently been released from prison. She described how 
his behavior improved significantly when the grandparents regularly 
gave him his prescribed medications. 

On May 26, 2009, notes Ifom a pediatric visit showed that the father’s 
recent return from prison had negatively impacted the boy’s behavior 
and he, “had real problems, sounds like aggression as well as not staying 
in seat & not getting work done. About to be suspended for rest of year 
... [but] Grandfather started giving [medication], behavior at school 
much better.” The notes contained an assessment of the ADHD, saying 
it was, “improved with meds though some residual [symptoms]. Hard to 
sep[arate] Ifom other behaviors.” 

On June 2, 2009, a counselor providing services to the child wrote that 
he, “is being seen for issues related to depression, anger, self-esteem, 
and social relationships. In the past, [claimant] has had difficulties 
paying attention in class, following directions, and getting along with his 
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peers. His teacher has reported classroom behaviors including 
difficulties with school work, paying attention, fighting, stealing, and 
lying. These behaviors have resulted in [claimant’s] diagnosis of 
Depressive Disorder 311, and ADHD 3 1 4.09. Continuation of 
counseling services with [claimant] is anticipated with expected 
prognosis fair-good.” 

On August 13, 2009, the day prior to the ALJ hearing, the child’s 
grandfather submitted two signed statements explaining his financial 
difficulties, and how additional funds would help with the care for both 
the child and his sister, though almost none of the expenses were 
medical: 

As I stated when this claim was started 2 years ago, there is a 
loan for my grandson’s hous[e]hold expenses. I have spent a 
fortune on him and it has been very difficult financially for 
me and my wife. We have a balance of over $14500 in credit 
cards for things we had to buy or repair because of him. 

Because he was crank baby he has violent outbursts and 
damages the home. I have also had to spend so much money 
on clothes, furniture, counseling, medications, toys and 
school supplies, etc. The household expenses average $477 a 
month. This amount multiplied by 25 months is $1 1,925.00. 

This is the amount I need reimbursed. 

I hereby certify that we are in a difficult financial situation. 

We could really use the 08/2009 check to help with back to 
school expenses. I also would like to request an advance of 
the backpayment for the loan. This would be to help pay off 
the credit card that has expenses incurred for [the child’s] 
care. Not having this credit card debt would ease our 
monthly expenditures so we can better care for [the child] 
and [his sister]. 

At the June 30, 2009, hearing, the judge obtained the opinion of a 
medical expert by telephone, and explained to the claimant’s attorney, 
“I’ve used him - well. I’ve had him testify a lot,” but that he was very 
“competent.” During the hearing, the medical expert testified that the 
child had “less than marked” limitations in all six domains of 
functioning. Moreover, “with the introduction of Adderall and 
particularly adding a second dose in the afternoon, his problems 
disappeared for [a certain] period with medical improvement both in 
school and somewhat at home.” The doctor concluded that the child did 
not have either oppositional defiant disorder or post-traumatic stress 
disorder, but was possibly at risk for these in coming years. 
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Before closing out the hearing. Judge Hiltbrand suggested to the 
grandfather that he might be more lenient than usual in this case; “[W]e 
don’t want to penalize a good parent ... and a good family environment. 
You’ve done a wonderful job. You did all the right things. I know it’s 
hard when you have to sometimes turn against a loved one, your son and 
others, but I think you had - you saved an individual. So you should be 
very proud.” 

Judge Hiltbrand overturned the DOS determination in a fully favorable 
ALJ decision from August 14, 2009, awarding SSI benefits. Despite 
none of the doctors finding a marked limitation in more than one 
domain, the Judge found the child had marked limitations in three 
domains including: acquiring and using information; attending and 
completing tasks; and interacting and relating to others. He determined 
the child was disabled since August 7, 2007, the day his grandparents 
filed an application for benefits and while the child was still in pre- 
school. 

In his opinion, he wrote: “Although [the medical expert] indicated the 
claimant’s limitations were less than marked in the six areas, the 
Administrative Law gave some weight to the testimony of the 
grandfather at the hearing and the opinion of [a counselor], and finds the 
claimant is more limited than determined.” Judge Hiltbrand added that 
the “State agency medical opinions are given little weight.” He 
reasoned the child would “likely need to remain on medication,” but 
failed to acknowledge the substantial improvement made since he had 
started medication, as noted by both his teacher and doctor. 

Alabama Case 62. In 2009, ALJ Charles Thigpen awarded SSI and 
SSDI benefits to a claimant disabled for major depressive disorder, panic 
disorder, and hypertension as of October 2006, but whose records 
document nearly uninterrupted work activity through May 2009. In 
addition to containing conflicting information about the claimant’s 
ability to work, the case file also contained conflicting information about 
the claimant’s wages. Judge Thigpen calculated his wages to be nearly 
one-third less than the records showed was the case. 

Following initial application, the claimant was sent at the request of 
DDS for two consultative examinations, one mental and the other 
physical. The first, a mental evaluation on February 23, 2007, led the 
doctor to conclude: “Attention and concentration adequate for two-hour 
periods across an eight-hour day... No significant limitations.” On 
March 8, 2007, she underwent a physical exam, at which the doctor 
found: “Based on the information in the file the severity of her 
impairments is not consistent with the severity of the medical in the file. 
Claimant symptoms are partially credible.” 
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On March 9, 2007, the day after her physical exam, DDS denied the 
application, giving the following reasons: 

You state you are disabled because of cholesterol, high blood 
pressure and nervous problems. Considering the restrictions 
of your conditions, individually and combined, you cannot do 
the jobs you have done in the past. However, the evidence 
shows you are able to carry out most activities. Therefore, 
based on your age, education and past work experience, you 
are capable of performing certain types of work and do not 
meet the requirements for disability benefits. 

Five days later, the claimant hired an attorney and requested a hearing at 
the ALJ level, citing as the reason for appealing the DDS decision; “1 
am disabled because of cholesterol, high blood pressure and nerve 
problems.” When asked on Form SSA-3441, filled out by claimants 
wishing to appeal to an ALJ, whether her condition had worsened since 
she first applied, she answered, “no.” 

Throughout the application process, the claimant continued working, 
providing significant evidence that she might not have met the statutory 
definition of disability. According to May 2007 treatment notes from 
her mental health clinic, the claimant said she had a long history of work 
prior to applying for disability: “Worked from 1967-2006 first in 
factories then in home health. Due to multiple medical problems 
including hypertension, high cholesterol, and what appears to be 
congestive heart failure she was unable to work and has now filed for 
disability.” 

During the early part of 2007, the claimant was put on bed rest 
stemming Irom a stressful divorce, but she returned to work on May 29, 
2007. A treatment note from her mental health clinic showed she was, 
“working 14 hours per week on a PRN [as-needed] type basis.” Notes 
from the same clinic on the next day states the claimant “report[s] 
situational stresses daily and her largest concern is financial. Not being 
able to pay her bills.” 

On June 27, 2007, her therapist noted, “she is doing much better with the 
increase in Xanax and starting the Lexapro meds. Sleep has improved, 
eating less has lost a few pounds, not as irritable or anxious. Also feel[s] 
better about herself since working a few hours a week and is maintaining 
her home.” Two months later in August, her therapist wrote: “Client 
need[s] to be financially stable to help minimize her stresses.” Notes 
from August, though, also show she was still employed, “working about 
1 7 hours a week . . . doing light duty.” 
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On October 29, 2007, the therapist commented that the claimant, 
“report[ed] changes in mood d[ue] to lack of financial support,” and 
urged her, “to contact lawyer concerning disability claim.” A January 
2008 note from the mental health clinic said the claimant, “Works 1 7 
hours a week, part time, light duty spread over five days. . . . Has not 
heard from social security yet.” By September 25, 2008, notes from the 
same clinic show the claimant had significantly increased her workload, 
and “went back to working 35 hours a week and said she is doing 
okay.” Records from her employer show that she continued at her job 
through May 2009. 

ALJ Decision. In his February 2009 decision, ALJ Thigpen ruled 
favorably for the claimant, determining her disability began on the day 
she filed her application, October 16, 2006. His ruling failed to address 
why evidence of the claimant’s current and past work history was not 
relevant to her disability claim. He even appeared to have made a basic 
factual error in determining the claimant’s earnings - finding them too 
low - and increasing her odds of acceptance into the program. He 
wrote: “At the hearing, the claimant testified that she is working part- 
time as a home health aide for the elderly. She stated she works about 
thirty-five hours per week and earns $300 every two weeks,” averaging 
S4.29 per hour or less than minimum wage. As such, the judge found 
“these earnings are too low to be considered substantial gainful 
activity.” 

The error appears to have stemmed from the ALJ misinterpreting the 
elaimant’s hearing testimony in January 2009. At the hearing, the 
claimant told the judge, “I’m just working part time,” but that “it’s just 
minimum wage, you know. I bring home less than probably about three- 
something every two weeks.” 

Two pay stubs in the file, one from September 2008 and another from 
December 2008, show the claimant earned $6.55 an hour, the minimum 
wage at that time. Yet they also show that the claimant earned $412.65 
and $458.50 respectively in each of the two-week pay periods, or more 
than fifty percent higher than the amount of $300 per week determined 
by the ALJ. The judge erroneously reported her total income as the 
amount she kept after taxes, rather than reporting her actual income as 
reported on the pay stubs in the file. Additionally, a record of monthly 
earnings from her employer showed that in July 2008, she earned 
$1,158.85, which when divided by her hourly wage amounted to an 
average of 39.7 hours worked per week that month. 

Further evidence of the claimant’s ability to work was delivered at the 
hearing by the vocational expert present. Under questioning by Judge 
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Thigpen about whether the claimant could, “do her past work or other 
work?” the vocational expert answered, “Yes, sir.” The judge then 
asked several more rounds of questions, each time increasing the 
claimant’s hypothetical limitations. Each time the vocational expert 
affirmed such a person could work, concluding, “I didn’t see anything 
that would preclude work on her testimony.” 

Despite the available evidence, Judge Thigpen ruled that the claimant 
was not capable of returning even to her current job, finding: “The 
claimant has the residual functional capacity to perform less than a full 
range of sedentary work.... The claimant is unable to sustain a full eight- 
hour workday or forty-hour workweek at a regular and consistent 
basis.” Records from her employer show, however, that despite the 
judge’s findings the claimant did, in fact, return to her old job, which she 
retained as of May 2009, the last records available. 

The judge found her reported wages were under SGA, and apparently 
relied on that fact in support of his determination that the claimant was 
incapable of working. In fact, the records show the claimant worked just 
under the limit permissible under SSA regulations to qualify for 
disability benefits, earning around $1,000 per month. In July 2008, she 
earned $1,100, indicating she was eapable of working a full 40-hour 
workweek. In awarding benefits, however, the ALJ failed to question 
the claimant at the hearing about whether she was capable of working 
more than 35 hours and failed to address in his opinion the conflicting 
evidence regarding her ability to work. 

Alabama Case 66. ALJ Vincent Intoccia awarded SSDI and SSI 
benefits to a claimant in a bench decision for glaucoma, severe bilateral 
spinal stenosis, and a back impairment. The case contained a number of 
pieces of conflicting medical evidence, raising questions about why it 
was approved. In particular, it contained two medical reports within a 
month of each other with vastly different conclusions about the 
claimant’s RFC. During the hearing, the judge referenced only the more 
severe RFC, leaving out reference to the one suggesting the claimant 
could work. 

Further, the claimant made clear to his physician that his unemployment 
payments were running out and he hoped to be awarded disability 
benefits. Since unemployment insurance (UI) is reserved for those who 
can work, but cannot find it, receiving UI conflicts with a claim of 
disability. Rather than properly resolving these conflicts with a 
thorough hearing. Judge Intoccia held only a brief session at which the 
claimant did not speak, nor was asked any questions. 
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Medical Evidence of Record. In February 2007, the claimant saw a 
physician for a glaucoma evaluation. The doctor concluded that the 
claimant’s “visual field is consistent with his optic nerve exam showing 
marked constriction of the visual field to probably less than 5 to 10 
degrees in the right eye. The left visual field appeared more normal 
although was slightly depressed superior nasally.” The physician 
concluded the claimant “has severe advanced primary open angle 
glaucoma with his right eye worse than the left eye.” The physician 
went on to state that “we will have to work together to accomplish 
successful treatment of [the claimant’s] glaucoma condition.” Later that 
year, on September 1 1, 2007, the claimant’s physician stated he did “not 
rec[ommend a] job working [at] night due to depth perception.” He did 
not state the claimant could not work. 

Despite his alleged vision problems, the claimant listed that his physical 
activities included “take my daughter to school. No problem driving in 
daytime.... I have to be very careful driving at night. I don’t unless 1 
have to.” While the claimant stated he had “a severe blind spot on [the] 
right side,” he had no problem standing, walking, or sitting. The 
claimant also claimed that he was “laid off due to my vision problems” 
from his job as an equipment operator, which he had held for nearly 12 
years, from 1995 to February 2007, presumably because his vision had 
worsened over time. 

Other Income. The claimant reported that he received unemployment 
insurance from March 2008 through May 2009 in monthly amounts 
ranging from $844 to $1,055. The claimant also received a pension 
payment each month under the retirement plan of his former employer of 
$521.50. 

DDS Review. In August 2008, DDS denied the claim based on the 
claimant was a “younger individual” under the age of 49 and had a high 
school education, he could perform “medium work range.” This 
included a conclusion that the claimant was under no restrictions for 
lifting, sitting, standing, pushing, or pulling. Even though “the claimant 
has not acquired transferable skills,” “the overall vocational profile 
remains favorable for work adjustment to other jobs. Examples of jobs 
this claimant can perform include: (I) scrap sorter; (2) plugger; and (3) 
battery stacker,” All of these jobs qualified as work under the “medium 
work range.” 

DDS denied the claim for disability benefits and explained: 

We have determined that your condition is not severe enough 
to keep you from working. We considered the medical and 
other information, your age, education, training, and work 
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experience in determining how your condition affects your 
ability to work. 

You state you are disabled because of glaucoma. The 
evidence shows you have some restrictions and are not able 
to perform work that you have done in the past. However, 
based on your age, education and past work experience, you 
are still able to perform certain types of work. 

Post-DDS Medical Evidence. On September 9, 2008 - only a month 
after the DDS decision - the claimant retained an attorney. Little more 
than a week later, on September 1 8, the claimant visited a doctor, but the 
results of the exam were far different than the DDS determination in 
August. During this exam, the doctor found the claimant had such a 
severe back impairment he could barely walk, sit, stand, climb, or lift. 
The doctor limited the claimant to lifting no more than 5 pounds along 
with sitting and standing restrictions to no more than 1-3 hours per day. 

The next month, the claimant saw an orthopedist on October 28, 2008 
for an evaluation of his back. The physician noted “it is my 
understanding that he is trying to obtain some unemployment benefits 
for his back problem.” At the same time, he told the doctor his 
“unemployment benefits ran out.” The examining physician noted that a 
prior doctor “ordered an MRI scan . . . which showed significant grade II 
spokdylolisthesis at L5-S1 level with severe bilateral formaminal 
stenosis.” The claimant “complain[ed] of right hip and lower leg pain,” 
but the physician noted the claimant “has not had any treatment per se 
for his back problem” even though he claimed “intermittent problems 
for the last 15 years.” 

The physician recommended treatment with medication and a back 
brace. The physician noted the claimant “may eventually need 
evaluation to see if he is a surgical candidate for stabilization of his 
lower back which would give him the best chance for him to do any type 
of work in the future.” 

AU Hearing. Judge Intoccia made a fully favorable decision under the 
grid rules, which he made with a “bench decision” - typically reserved 
for only claimants with obvious disabilities. At the outset of the hearing, 
the claimant agreed to amend his onset date to October 10, 2008, just 
before his back exam on October 28, 2008. 

The brief hearing included one question to the vocational expert based 
on the most severe assessment provided on September 18, 2008. Based 
on this, the VE found the claimant could perform no jobs that existed in 
the national economy. The judge did not mention the DDS 
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determination or the October assessment of the claimant’s back pain. 

No questions were asked of the claimant. The ALJ noted that the 
claimant “has a good work history ... [that] goes to his credibility ... 
generally individuals with work histories such as this don’t pretend to be 
disabled unless they really are.” His bench decision, by nature, failed to 
explain how various doctors could come to such different conclusions 
within a month of one another. Moreover, his decision did not reconcile 
why the claimant was collecting unemployment insurance, which is 
statutorily limited to individuals that are able and available to work, 
while claiming at the same time to be disabled. 

Judge Intoccia determined the claimant “is entitled to a Step Five finding 
within the framework of Grid Rule 201 .28.” While Grid Rule 201 .28 
mandates a finding of “not disabled,” Judge Intoccia determined the 
claimant was further limited due to his “inability to complete a 
scheduled workday, which precludes all competitive employment and, 
as such, there are no other jobs available that [the claimant] could 
perform.” Therefore, while the grid rules, which considered the 
claimant’s age, education, and previous work experience, directed a 
finding of “not disabled,” the ALJ further limited the claimant’s alleged 
capabilities to find him disabled. 
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VII. PROPERLY DECIDED CASES SHOW CONTRAST 
WITH QUESTIONABLE CASES 

Despite the problems revealed in this report, the investigation found no 
apparent problems with a third of the case files. Those properly decided 
cases were found at all levels of review, from the initial application stage 
to the ALJ level through the Appeals Council. They properly weighed 
the medical evidence and made reasonable conclusions based on the 
entirety of the record. The ALJ decisions were written carefully to show 
that the conclusions were documented by the relevant exhibits and did 
not rely on poor or incomplete arguments. These cases demonstrate not 
only the best practices at the agency, but also help illuminate the 
problems that need to be tackled by providing an informative contrast. 

Alabama Case 50. In 2009, DDS awarded SSI benefits after finding a 
17 year-old boy met Medical Listing 1 12.05(C) due to a full scale IQ 
score of 59. The case file contained extensive information about the 
claimant’s activities and abilities. 

Reports by the Claimant 's Parent. When DDS contacted the claimant 
on April 7, 2009, DDS reported the following additional information: 

Heart murmur/hole in heart - no treatment in 3 years. Is 
supposed to get [follow up] every two years but Medicaid ran 
out. His mother said he has no symptoms. [Learning 
disabled] - has been in special [education] all through school 
until this year when he was mainstreamed into regular 
[education] classes. His mom says he gets “easier work.” 

She says he is not as mature as other kids his age and has 
problems learning. 

The contact form also reported “no new information identified.” When 
questioned regarding the claimant’s social activities, the claimant’s 
mother responded on agency forms the claimant “does not play sports 
but he is in the band at school.” She also stated “sometimes he won’t 
ask for help if he needs it” and “only finishes his homework because I 
stay on him to get it done.” 

Medical Evidence of Record. On September 22, 2003, the claimant, who 
was in the fifth grade at the time, was re-evaulated to determine if he 
still qualified for special education classes. During that evaluation, the 
examiner noted: 

[The claimant] appears to be small physically for his 
chronological age. He is presently in the 5th grade. [The 
claimant] report[ed] that he resided in the home with both 
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parents. He also stated that he enjoys playing games, 
jumping on the trampoline, bike riding and riding his skate 
board. 

With regard to the examination the psychologist noted: 

[The claimant] appeared to be attentive and cooperative 
during the entire testing session. Rapport was easily 
established and effectively maintained. [The claimant] was 
eager to complete the assignment. He appeared confident 
and comfortable in his interactions with the examiner. 

Overall he appeared to understand instructions given. [The 
claimant] maintained good interest and effort throughout the 
entire testing session. 

Ultimately, in a decision signed by the claimant’s parents and his 
teachers, the claimant remained in special education classes. The 
claimant’s Individualized Education Plan (lEP) for the 2009-10 school 
year stated: 

[The claimant] is a 16 year old eleventh grader [in high 
school] currently resides with both parents. [The claimant] 
reported having five sisters and two brothers. He enjoys 
basketball and would like to play baseball. [The claimant] is 
part of [the] Middle School marching band and [] drum line. 

He enjoys mathematics and working out. [The claimant] 
reported that one day he would like to be a personal trainer. 

He also stated that he takes medication for occasional 
headaches. 

In May 2009, the claimant received a physical consultative exam, which 
noted the claimant “has seen his cardiologist 1 [year] ago, was told 
everything is fine and to [follow up] in 2 [years].” The examiner noted 
the claimant’s general appearance was “normal habitus, well developed, 
and [], well groomed, appears mildly less than state[d] age, no acute 
distress, color good.” The physician continued to review the claimant 
and noted no issues. The examiner stated the claimant’s ventricular 
septal defect was “stable and without any symptoms.” 

The agency referred the claimant to a psychologist for a psychological 
consultative exam on June 19, 2009. The psychologist that conducted 
the report found, in part: 

Today the patient’s chief compliant was “nothing.” His 
mother who came with him reported that his “mental 
maturity is behind and he has been in special education.” 
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She also reported that he had a heart murmur. He has had no 
nervous trouble or depression of any significance. He has 
never had a behavior problem. He is being treated by [his 
physician], a pediatrician [], and takes no medication. 

His mental retardation was obvious. He was a pleasant, soft- 
spoken young man. His thoughts and conversation were 
logical. Associations were intact. His affect was normal. 

No confusion was noted. He denied anxiety and was not 
restless. His mood was normal and he rarely cries. His sleep 
has been good emd his appetite fair. His weight has been 
stable while his energy level is normal. No psychomotor 
retardation or agitation was noted. His was not suicidal or 
homicidal. There was no evidence of any hallucinations, 
delusions or persecutory type fears. No phobias or obsessive 
compulsive traits or any significance were noted. He was 
alert. 

The CE went on to report the claimant “plays drums in the school band 
and practices a good deal at home making his mother miserable.” The 
examiner also pointed out the claimant “attends church where his 
behavior is good.” Like at church, his behavior was good at school. The 
examiner noted his “teachers have had no complaints about his behavior 
in school and his conduct grades have been good.” 

The CE also Included intelligence testing. The CE documented the 
claimant received a full scale IQ score of 59 on the Wechsler Adult 
Intelligence Scale IV, which the examiner concluded placed the claimant 
“in the mild range of mental retardation at the time of testing.” 

DDS Determination. DOS determined the claimant met medical listing 
1 12.05(C). A claimant meets this listing with “a valid verbal, 
performance, or full scale IQ of 59 or less.” As stated, in the most 
recent CE, the child received a full scale IG score of 59. Therefore, 

DDS relied on proper evidentiary proof to award benefits. 

Oklahoma Case 1 73. This case file is an example of one in which 
sufficient medical evidence existed and was cited to support a favorable 
decision by DDS. The claimant alleged disability beginning March 
2003, due to a congenital hip defect, hip dysplasia, and degenerative 
disease in her knees. She submitted detailed subjective documentation 
providing thorough descriptions of her daily activities, her pain, her 
treatment, and her medical condition. The claimant also submitted 
evidence regarding how her alleged impairments affected her daily life 
and prevented her from being able to work. Each of the claimant’s 
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subjective allegations was also substantiated by objective medical 
documentation in the case file. 

The claimant worked as a legal secretary until March 2003, at which 
time she had already undergone several hip surgeries and revisions. 
Specifically, she underwent a left hip arthroplasty in 2000, and several 
revisions (in 2001, 2002, 2003, and 2005) due to frequent hip 
dislocations. She underwent a right hip replacement in 2004, and a left 
hip replacement in 2005. She also fractured her knee in 2005, which 
required her to make temporary use of an electric scooter. In June 2006, 
she had spasticity and internal rotation. Her physician prescribed she 
use a cane and walker prior to her surgeries, as of 2006, she was still 
using a cane, walking with a limp, and complaining of hip and knee 
pain. She was taking oxyeontin, a powerful pain medication. 

In a letter dated Deeember 31, 2003, her treating physieian listed her 
diagnoses, symptoms, treatments, and deseribed in detail her funetional 
abilities, aetivity limitations, and pain. Her physieian’s treatment notes 
consistently stated the claimant was disabled. Even in 2006, when the 
claimant expressed a desire to return to work, her physician opposed the 
idea and stated: 

[W]e spent quite a bit of time discussing the pros and cons of 
her returning to work. I am not at all sure that she will be 
able to tolerate a fulltime position. I am, in fact, very 
concerned that she is setting herself up for failure. ... I 
would like to see her start in a much reduced work load 
fashion. 

DBS properly applied the treating physician’s recommendations, and 
eame to an appropriate determination that the claimant was disabled 
effective March 2003, the date she stopped working. The ease file 
eontained sufficient medical evidence, which substantiated each of the 
treating physician’s statements regarding her disability and the 
elaimant’s numerous subjective allegations. 

Virginia Case 264. This case file presents an instanee in whieh the ALJ 
properly evaluated the evidence. Here, the ALJ addressed the laek of 
medieal evidenee in the record to support the elaimant’s alleged 
disability onset date by amending the onset date as supported by the 
reeord. The ALJ also properly explained the weight given to the treating 
physieian’s opinion. In addition, the ALJ addressed portions of the 
treating physieian’s opinion that were inconsistent with the record and 
provided a sufficient explanation of the weight he was aeeording eaeh 
opinion in the file. The ALJ’s opinion also addressed the elaimant’s 
obesity and its effeet on her alleged impairments. 
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The claimant separately applied for SSI and SSDI in April and May 

2008, respectively, alleging disability beginning in January 2002, due to 
lower back and hip pain. After the claim was denied by DDS, the 
claimant retained an attorney and added an allegation of anxiety. She 
submitted new evidence in the form of treatment notes from a 
psychiatrist who began treating her for anxiety in 2009. 

Amended Onset Date. The records documented that the claimant 
sustained a back injury at work in January 2002; she was diagnosed with 
a bulging disc. Her physician treated the injury with epidural injections 
in May and June 2002. She returned to light duty work in February 
2003, and received a worker’s compensation settlement a few months 
later. There are very few medieal records in the file after this date until 

2009, following the claimant’s SSDI and SSI applications. 

Accordingly, ALJ De Monbreum correctly explained during the hearing 
that the file lacked medical records that supported a claim for disability 
back to 2002, for either an ongoing back injury or a work impairment 
due to anxiety. During the hearing, ALJ De Monbreum explained that 
no medical records substantiated the claimant’s allegation of a mental 
condition prior to April 2009, the date her treatment began. He 
suggested that she amend her onset date to April 2009. While the 
progress notes in the claimant’s file showed less than disabling levels of 
this mental impairment, the claimant did proffer a medical source 
statement from her psychiatrist that opined that the claimant was 
markedly limited in numerous areas of functioning required to perform 
work activity. 

In his decision, ALJ De Monbreum discussed the claimant’s medical 
progress notes, and specifically cited her treating physician’s medical 
opinion, which found that the claimant had marked limitations in 
numerous work-related functions. The ALJ discussed the weight he 
accorded the physician’s opinion and addressed weaknesses in the 
physician’s opinion, which opined the claimant was limited in all areas 
of functioning. The ALJ noted the claimant stayed home and cared for a 
son and handicapped brother. He pointed out that if she was limited as 
the doctor suggested, she would not be capable of caring for her son and 
brother or even attending the ALJ hearing. 

The ALJ noted that no other medical opinions existed in the file, and he 
gave substantial weight to the treating physician after reviewing her 
treatment notes. While another decision maker may have reached a 
different conclusion, ALJ De Monbreum sufficiently addressed all 
relevant factors in this file, and clearly and thoroughly explained his 
rationale for finding the claimant disabled at a later onset date. 
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Analysis of Claimant’s Obesity. The ALJ also sufficiently explained 
why he believed the claimant could claim an impairment due to obesity, 
although she had not alleged that factor. This diagnosis appeared on 
several medical notes, and the ALJ analyzed this diagnosis as required 
by SSR 02-lp, which requires ALJs to consider obesity in determining 
whether claimants have medically determinable impairments that are 
severe, in determining whether those impairments meet or equal a 
listing, and in determining a claimant’s residual functional capacity. In 
this case, the ALJ noted the claimant’s BMI of 32.0 which rendered her 
obese by National Institute of Health guidelines. The ALJ’s thorough 
explanation of how obesity is factored into the residual functional 
capacity indicated that he properly made such a consideration. The 
Subcommittee investigation found such a thorough analysis of the 
obesity guidelines absent in most decisions in which obesity was an 
obvious factor. 

Alabama Case 68. The ALJ properly analyzed whether a claimant met 
one of SSA’s Listing of Impairments. Here, the claimant was a 26 year- 
old man diagnosed with sickle cell disease. Claimants with documented 
sickle cell disease meet the criteria of Listing 7.05, if they have one of 
the following: (1) documented painful thrombotic crises at least three 
times within the past five months prior to adjudication; (2) required 
extended hospitalization at least three times within the past 12 months 
prior to adjudication; (3) chronic severe anemia with persistent 
hematocrit of less than 26 percent; or (4) the disease has caused an 
impairment to another body system that meets another listed 
impairment. 

In this case, the claimant’s treating physician completed a medical 
statement in support of the claimant’s disability application. The 
statement indicated the claimant’s condition met the criteria of Listing 
7.05 by asserting the claimant had painful thrombotic crises at least three 
times within the past five months, had chronic anemia with hematocrit 
below 26 percent, and required the patient be hospitalized three times 
within the past year. If the ALJ accepted this statement on its face 
without verifying whether it was consistent with the medical evidence in 
the record, the ALJ might have awarded benefits finding that the 
claimant met the criteria of Listing 7.05. 

ALJ David Horton correctly did not apply Listing 7.05, however, 
because the medical evidence in the record was inconsistent with the 
statements made by the treating physician. Despite the treating 
physician’s statement, the medical records only showed two 
hospitalizations within a five month period of time ~ on November 22, 
2008 and December 10, 2008 - not the three required to meet the listing. 
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Also, the physician’s statement regarding hematocrit levels was 
inconsistent with the medical evidence. 

Judge Horton correctly found the claimant did not meet the criteria of 
the listing and instead analyzed the claim at step five of the sequential 
evaluation process, related to vocational factors. 

Oklahoma Case 150. This case provides an example of an ALJ opinion 
which properly explained how the medical evidence in the case file 
supported the ALJ’s decision that the claimant’s impairments met the 
criteria of Listing 2.07A and B, Disturbance of Labyrinthine- Vestibular 
Function. This listing is met if the claimant has frequent attacks of 
balance disturbance, tinnitus, and progressive loss of hearing with 
documented hearing loss established by audiometry, and disturbed 
function of vestibular labyrinth demonstrated by caloric or other 
vestibular tests. 

In her fully favorable decision, ALJ Kim Parrish explained: 

The medical record describes a several year history of 
progressive hearing loss, episodic dizziness, loss of balance, 
headaches and tinnitus. Audiogram showed bilateral low 
frequency hearing loss. Electronmystagmography and 
bithermal caloric testing showed strong unilateral weakness 
on the left and right benign paroxysmal positional vertigo. 

There is objective medical evidence that the claimant is 
unable to heel, toe or tandem walk due to difficulty with 
balance, and he has to hold on to the wall during ambulation. 
Based on careful evaluation of the evidence of record, the 
Administrative Law Judge finds that there is evidence of a 
history of frequent attacks of balance disturbance, tinnitus, 
and progressive loss of hearing as well as disturbed function 
of vestibular labyrinth demonstrated by caloric or other 
vestibular tests and hearing loss established by audiometry. 

The undersigned concludes that the claimant has impairments 
that meet the criteria of Listing 2.07A and B. 

Alabama Case 65. This case provides an example of proper analysis of 
claimant noncompliance with prescribed treatment. Failure to comply 
with a physician’s treatment orders was rarely addressed by DDS or 
ALJs in their decision making rationale. Discussed earlier as an 
example of an ALJ ignoring clear evidence of noncompliance, this case 
also serves as an example of how examiners at the DDS level properly 
analyzed a claimant’s lack of compliance with prescribed treatment and 
denied benefits. 
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In her initial application, the claimant alleged disabling migraine 
headaches. The treating physician’s notes referred to numerous 
medications the physician prescribed, which the claimant reported did 
not work. The DDS examiner reviewed the pharmacy print-out showing 
the drugs filled by the claimant for a 10-month period of time. DDS 
determined the claimant had never filled the prescriptions for the drugs 
prescribed to prevent her headaches. DDS concluded the claimant had 
failed to comply with her prescribed medication regimen. 

The DDS examiner also reviewed other medical records and concluded 
the claimant failed to comply with her scheduled follow-up 
appointments. The ALJ, however, failed to address this issue, 
overturned the DDS decision, and awarded benefits. 

### 
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REPORT OF CONTACT 
(Use ink or tYpewriteri 

ACCOUNT NUMBER AND SYMBOL 


1 NE MAT SE GL WN MAM I 

NAME OF PERSON 


□ 

□ 

□ 

□ 

□ 

□ 


TO: 

ODO OtO DOS 



o □ □ 



PEBSONISICOMTACTEDANOADDRESSES p WEOHSEPERSQN Q OTHER (Spscjy) 


CONTACT MADE; 


DATE OF CONTACT 

□ DO □ BO □ CS □ HOME □ PHONE; 

□ OTHER 

12/11/2006 


SUBJECT INITIM, CLAIMANT CONTACT FORM 


12/5/-6 CALLED FOR ICC NO ANSWER, SNET LETTER 

A. Name; Correct, {x ) Yes ( ) No 

B. Address; Correct, (x ) Yes ( ) No 

C. Phone Number; correct, (x ) Yes, ( ) No, ( ) No Phone 

D. Third Party name, address, phone number in file: (X) Yes, ( ) No, 

If not in file, list third party contact here: 

E. Representative Information; 

II. Confirm alleged disabling conditions, symptoms, functional restrictions; 

(X ) Covered in file 

{ ) Additional Information: low back pain, no surgery 

BROKE LEFT LEG OVER 20 YRS AGO, IT HURTS 

III. Confirm treatment sources, dates, tests, x-rays, medication, etc., include 

future treatment and identify any sources not previously reported; 

A. (X } No new information identified 

B. ( ) New information HAVE NOT SEEN A doctor IN OVER 5-6 YRS 

IV: The following information was discussed with the claimant or applicant: YES 
(1) The role of the disability specialist; (2) General claim information , such as 
name, address, phone number, contact sources; (3)illnesses, injuries or conditions 
and functional e£fect(9); <4)Treatment sources; (5)The date work first stopped due 
to alleged illnesses, injuries or conditions and any work since filing; (6) The 
Social Security Administration's definition of disability and general Social 
Security program requirements; (7) The possibility of an examination(s) to document 
the case; (8) Appeal rights; {9) cooperation during the disability claim process 

V: other information provided: YES 

(1) Circumstances the claimant or applicant should call; (2) The telephone number 
and extension; (3) A letter will be sent confirming this phone contact. 


SIGNATURE 


DISTRICT OFRCE (Name, Address & Code) 

CLAIMS 

DATE OF REPORT 


□ CR □ FR □ SR □ CLERICAL 

12/11/2006 


□ OTHER (Spscifv) 

PAGE 1 OT 1 

Form SSA-S002 {8-1981) ef {12-2004) 
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DISABILITY DETERMINATION SERVICE 



presented for examination on January 10/ 2007. 

She va^^sEe^^^^esorlbe her present medical problems and she replied 
"My low back has been bothering me for about two years. It bothers 
me about every second or third day." (There was no injury.) "Some- 
times I can hardly lift i anything . Sometimes it feels like there's 
a light burning sensation there." (There are no radiculopathies.) 
"When the pain comes on it lasts for about 20 minutes to 30 minutes. 

I don't need any kind of mediolne." 


"1 broke my left ankle about 20 years agO/ when I slipped and fell 
when 1 was going into a home to clean it. I had surgery on my left 
ankle. If 1 do a lot of walking, it bothers me then, when I do 
a whole lot of walking it may ewell." 


Past History: Left ankle surgery. Gravida III, para III - children 
aged 40 years, 39 years and 37 years - all normal pregnancies and 
deliveries. No other surgeries or hospitalizations. 


Allergies: None known. 

Medications: None. 

Family History: Mother died at the age of 57: she was on dialysis 
and had IDDM. She has no knowledge of her father's health status. 
One sister died at the age of 59: she had some type of cancer. 

Functional Enquiry: All other systems were negative. 

Social History: She had been married for 40 years. She lives with 
her hus band in a trailer wh ich they o wn . She last worked in 1996, 
doing in aM||||||||[M|||M She there for five 

years re for me there to do, and 

they let me go. I didn't look for any work after that. 1 could've 
worked but I didn't." Prior to working at the dance studio she did 
domestic work for seven years. 

Her husband receives a social security disability check of $670 a 
month. He has HT and DM. She receives food stamps in the amount of 
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$139 a month. 


She went to school to grade 9, She can read and write “a little." 


She smokes two packs of cigarettes a day and drinks about two ounces 
of gin a day. She claims that she used to use marijuana when she 
was younger but not recently. 

She likes to cook. She loves to go fishing, play dominoes, sew, 
watch TV - especially the soap operas - and work In her vegetable 
and flower gardens. 


On Examination; She stood 62" tall. She weighed 160 pounds. Her 
blood pressure was 130/80. Visual assessment using Snellen chart 
at 20 feet, without glasses: right eye, 20/50: left eye, 20/40; 
both eyes, 20/25. With glasses: right eye, 20/25; left eye, 20/20; 
both eyes, 20/20. PEEIA. Fundi, negative. 



was examined in the presence of our nurse. 


She presented with a straight cane in her right hand which was deter- 
mined not to be regulred Indoors and probably not outside, either. 

She was asked why she used it and she said, "It’s to balance myself." 
She admits that she has never fallen. 


She sat comfortably in the chair, virtually in the same position, 

for about one and a half hours; she did not appear to be in any distress. 

She had a tendency to be very evasive, contradictory, and to exaggerate. 
She did not appear to be a credible historian. 

She wore a short brown wig with blonde highlights. She wore a white 
short-sleeved T-shirt, blue jogging pants, and white tennis shoes, 
she stood up from sitting with ease and moved about with reasonable 
agility. She wore bifocal glasses. She had very poor oral hygiene, 
with foul breath. Only three very carious teeth remain, with only 
a small portion of each of those remaining teeth just at or above 
the gumline. 

Chest: Clear to A and P- There were no rales and no rhonchi . There 

was no prolonged expiratory phase. RR, 12 per min. Thera was no 
pulmonary impairment. 

CVS: PR, 72 per rain RSR. There were no murmurs audible. A few 
veins were noted, mostly on the left leg, but none were prominent 
and none were tortuous. There were no stasis changes. All peripheral 
pulses were palpated. There was no peripheral edema. Her feet were 
warm and of normal color. The skin of her feet appeared healthy. 
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GIT: Her abdomen was soft. There were no abnormal raaeseB palpated. 
There was no tenderneBs to palpation. 

Extremitiea: There was a full range of motion of her head and nech, 
her shoulder Joints, her elbow Joints, her wrist Joints, her Knee 
joints, and her right ankle joint- Range of motion of ■ the left ankle 
joint: dorsiflexion, 15 degrees,- plantar flexion, 35 degrees; inver- 
sion, 25 degrees? eversion, 15 degrees. Back flexion, llO degrees. 

She could touch her toes with her knees straight. Back extension, 

25 degrees. Left hip flexion, 120 degrees? extension, 25 degrees. 

She walked with a fairly brisk, reasonably coordinated gait, without 
her cane. She could walk on her heels and toes and squat fully and 
arise with ease and without any support - 

CKS: She was alert and well orientated as to time, place and person. 
Her recent and remote memory were Intact. Cranial nerves II through 
XII were normal. Sensory exam, normal to all modalities. Motor 
exam, normal throughout. Cerebellar function, normal. Tone, normal 
and equal. Deep tendon reflexes were symmetric and equal. 

The Btrength of her major muscle groups including those of her shoulder 
and pelvic girdles, those of the proximal and distal portions of 
her upper and lower limbs, her hand grip strength and finger dexterity, 
were all rated as 5 out of 5. She could make a fiat with each hand? 
she could oppose the thumb to the fingers of each hand. She could 
button and unbutton clothea, tie shoelaces, pick up small objects, 
hold a glass, turn a doorknob, etc. 

There was no paraspinous cervical, dorsal or lumbar muscle tenderness 
or spasm. 

There were no trigger points palpated across her upper, mid- or low 

back. 

There was no joint which was red, hot, swollen or tender. 

There was a vertical scar 3>5" long at the medial aspect of her left 
ankle, and a vertical scar 5%" long at the lateral aspect of her 
left ankle. 

She had dark red chipped nail polish on her fingernails. 

X-ray of L-S seine, &-P and lat. (P and I).; 

The bony structures are intact with no evidence of fracture 
or degenerative lipping. The intervertebral discs are well 
maintained in height. The hips and sacroiliac joints are 
normal • 
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Snimaarv : Normal A-p and lateral lumbar spine. 


The medical evidence of record provided by the CDS was reviewe^^^ 
and those findings were considered in the overall assessment (fl||ppe 
Based on the medical findings of this examina"" 6u . 
^^^l^con?Uide that she could perform worx-related activities such 
as sitting, standing, wanting, lifting, carrying and handling objects, 
with soma minor limitations. There is no problem with hearing or 
speaXing, and she could travel a reasonable distance. 


rs^>TO|.y , 


B.SC.PBMflHg , M.I}.|0BliB' D.A.B.D.C. 

Diplomate of “he American Board of Disability Consultants 


PNG:ao 
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>pcaal Security Administration 


EXPLANATION OF DETERMINATION 



The evidence listed vas used in evaluatina vour claim. 


In addition to the reports listed, information that you and others 
provided about how your conditlon(B) affects your' ability to function was 
considered. 


We have determined that your condition la not severe enough to be 
considered disabling. In deciding this, we considered the medical 
records, your statements and how your condition affects your ability to 
work. 

You state that you are disabled because of having pain in your back and 
left leg. It has been determined that your medical condition does not 
significantly affect your ability to carry out moat routine activities. 
Since your ability to work la not significantly affected, you do not meet 
the requirements for disability benefits. 

If your condition gets worse and keeps you from working, write, call or 
visit any Social Security office about filing another application. 


In evaluating this claim, we have considered and agree with the opinions 
and comments ed>out the condition(8) considered for disability benefits 
given by the treating doctor/consulting physician. 


SA-42M-tM 


II 


BJS 
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SUBJECTIVE: Hx of headache, last worked in 5 years. Having some low 

back pain. 


OBJECTIVE; Weight 152. BP . Lungsore cleor. CV normal. Abdomen 

benign. Extremities normal, Neuro unchanged. 

/ASSESSMENT: 

1. Hypertension, grade 4. 

PLAN: Clonidine 0.2 given, BP down to 170/80. Clonidine 0.2 hs, Senicar 
20/12.5, F/U in 6-8 weeks. Encourage compliance, awaiting disability. 
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SUBJECTIVE'. HisTor'y of KTN, OA. On donidine 0.2 hs,'Benicar 40/12.5, 
colchicine 0.6 doily, is having some low bock pain. Missed blood pressure 
meds post 2 days. 


OBJECTIVE: V5'. BP 160/100. Lungs ore dear. CV normal. Abdomen 
benign. Extremities stoble. Neuro stobic. 

ASSESSMENT: 

1. MTM. 

2. OA. 

PLAN: Clonidine 0.2 was given. Clonidine 1/2 tablet in the morning, one at 
night. Bcnicor 20/12.5, colchicine 0.6. F/U in 2 months or prn. 
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SUBJECTIVE: History of hypertension, gouty arthritis. On clonidine 0.2, 
Bcnicor 40/12.5, colchicine 0.6 daily, Lortob 7 nightly. Doing well, no chest 
pain, shortness of breath, PNO, orthopnea. Echocardiogram showed ejection 
fraction 55%. 

OBJECTIVE; V5: Stable. Weight 161, blood pressure 190/90, Lungs are 
clear. CV normal. Abdomen benign. Extremities - Stable. Neuro stable. 

ASSESSMENT: 

1. Hypertension, uncontrolled. 

PLAN; Add Lopressor 50 mg 1/2 tablet bid, discuss side effects, colchicine 
0.6 daily, and clonidine 0.2. F/U in 2 months or prn. 
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Patient. 

DATE: 0V30/20O8 


SUBJECTIVE: Patient complaining of poor appetite. Hx of hypertension. On 
clonidine 0.2. Benicar 40/12.5, colchicine 0.6 mg daily, Lortab 7 nightly. 
Doing well, no chest pain, SOS. 

OBJECTIVE: V5 - Weight 158, BP 150/80. Lungs are clear. CV normal. 
Abdomen - benign. Extremities - Stable. Neuro stable. 

ASSESSMENT: 

1. Hypertension. 

2. Sout. 

PLAN: Put on Perioctin 4 mg q day, clonidine 0.2 one in the morning, one at 
night, Benicar 40/12,5, colchicine 0.6 daily, Loprcssor bid. Follow up in 6 to 
8 weeks or prn. Lob data next time. 
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DATE; 05/07/2008 

SUBJECTIVE; Hx of OA, HTN. On clonidine 0.1, Benicar daily, Lortab 7, Lopressor 
bid. Doing better. 

OBJECTIVE: VS; Stable. LUNGS: Clear. CV: Normal. ABDOMEN; Benign. 
EXTREMITIES: Stable. 


ASSESSMENT; 

1. OA. 

2. HTN. 


PLAN; Contin^ ctoj^ine 0.2, Benicai daily, colchicine 0.6, Lortab 7 mg daily, 
Lopressor bid.fr/U^6 weeks, awaiting disability. 
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SOCIAL SECURITY ADMINISTRATION 
OFFICE OF DISABILITY ADJUDICATION AND REVIEW 


In the case of 



{Claimant ) 


(Wage Earner) (Leave blank 
in Title XVI Cases or if 
name is same as above) 


TRANSCRIPT 

Claim for 

Supplemental Security Income 



(Social Security Number) 


Bearing Bald 

at 



(City, State) 
on 


May 28, 2008 
(Month, Day, Year) 
by 

Vincent P. Intoccia 
(Administrative Law JudgeT 


APPEARANCES : 


laimant 
Attorney for Claimant 
Vocational Expert 


Permanent Subcommittee on Investigations 

EXHIBIT 


342 




INDEX OF TRANSCRIPT 


In the case of: 


Claimant 


Account Number 



Testimony of ' 


commencing 


2 



265 


(The following is a transcript in the hearing held before 
Vincent P. Intoccia, Administrative Law Judge, Office of Disability- 
Adjudication and Review, Social Security^dm^^yy^^^^jOn May 28, 
2008 at Selma, Al^bama^in the case of Social 
Security Number Tbe Claim^^^^appeai^ff^j^^^^Sson and was 

represented bv _ Attorney. Also present was 

E Vocational Expert.) 

(The hearing commenced at 11:27 a.m. on May 28, 2008.) 


OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 

ALJ: We'll go ahead and open the claim of| 

Social Security Number^jHUmill^^^ Claimant's present, her 
representative, ^ (Phonetic) . We have 


- . as the VE. And we'll let the record show that 

this is actually an e-file hearing but it's a little different in that 
this case is unpulled or unworked. So although we have everything 
hopefully in the right place as far as the, the record, we don't have 
any numbers on these exhibits since they're unpulled. And in addition 
we also have some new exhibits from Bourne (Phonetic) Regional, goes 


into the F Section. We also have a De Qui Sequi that goes into the 
D Section. Any objection, question, comments about any of those 
exhibits, — 

ATTY: No, sir. Your Honor. 

ALJ: We'll go ahead then and admit into the record starting with 
the section entitled Payment Documents Decisions. We have two 831 
forms, both received at 1/19/07. The next section is Jurisdictional 
Documents Notices. We start out with j- g resume, it's 


receipt dated 5/23/08 through the concurrent L442 form, receipt dated 
1/19/07. In the current Development and Temporary we have no exhibit. 
Non-disability Development, we'll scan in the De Qui Sequi after the 
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hearing. The Disability Related Development, we have a medication 
form undated, receipt dated 5/23/08 through the Field Office 
Disability Report, the 3367, receipt dated 12/4/06. The Medical 
Records, we start out with — receipt date 5/23/08 through the 

CE from (Phonetic), receipt dated 1/19/07. 

(Exhibits, previously identified, were received into evidence and 
made a part of the record thereof.) 

ALJ: Did you have a separate opening, 

ATTY: No, sir. 

ALJ: And I don't have any questions for, 
you do? 

ATTY: I don't. 

ALJ: Swear you in, 
stipulations for the VE? 

ATTY: Yes, sir. 

ALJ: Is there anything else you need to know, Doctor? 

VE: No, sir. 


unless 


Can we enter the traditional 


having been first duly 


(The Vocational Expert, ——————— 

sworn, testified as follows:) 

EXAMINATION OF VOCATIONAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q Could you identify the jobs that 

during the period at issue by job title, exertional, and skill level? 


A Yes, sir. She worked as a 
Q No transferable skills? 

A No, sir, 

Q Consistent with the DOT? 

A It is. 


flight, unskilled. 
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Q Let’s assume a hypothetical individual, same vocational 
profile let's assume someone with a full range 

of sedentary. Could someone in that situation do that one past job? 

A No, sir. 

ALJ: Thank you. Doctor. Questions, t "■ 

ATTY: No, sir. 

ALJ: You've had the opportunity to look over the ALJ Bench 

Decision Check Sheet? 

ATTY: Yes, sir, I have. 

ALJ; Any objection, question, comment? 

ATTY: No, sir. 

ALJ: We'll go ahead and admit that into Section A of the claim 

file. We'll have to scan it in after the hearing. And based upon a 
review of the available evidence of record it appears that a wholly 


favorable Bench Decision can be issued in this particular claim 
pursuant to Grid Rule 201.01. There are no other jobs that the 
Claimant can perform that exist in the national and/or regional 
economy in significant numbers based upon her Residual Functional 
Capacity of a full range of sedentary, as coupled with her vocational 
profile during the period at issue. She's fully insured for Title II 
purposes through December 31st, 2007. And her onset date is 
November 22nd, 2006. In addition a more detailed explanation is also 
found within the ALJ Bench Decision Check Sheet, which is adopted by 
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reference herein. This concludes the hearing. Thank you. Thank you, 
Ma'am. 

CLMT: Thank you. 

(The hearing closed at' 11:39 a.m. on May 28, 2008) 


I have read the foregoing and hereby certify that it is a true 
and complete transcrjml^l^A^^^^^s^Dony recorded at the hearing 
held in the case of before Administrative Law 


Judge Vincent 


Intoccia. 
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VHIIIII/ Refer 

'’VirpsiN 



Office of Disability Adjudication and Review 
3381 Atlanta Highway 
Montgomery, AL 36109-2746 

Dae: fjufi 2 7 2008 



NOTICE OF DECISION — FULLY FAVORABLE 

I have made a fully favorable decision in your case. My decision is based on your period of 
disability, disability insurance benefits, and supplemental security income applications filed on 
November 22, 2006. The component responsible for processing my decision must decide that 
you meet the non-medical requirements for supplemental security income payments. 

1 announced the basis for my decision at the hearing held on May 28, 2008. I adopt here those 
findings of fact and reasons. 

To summarize briefly, 1 found you disabled as of November 22, 2006, because of gouty arthritis, 
hypertension, urinary tract infections, and osteoarthritis so severe that you are unable to perform 
any work existing in significant numbers in the national economy, 

If you want more information about my decisiort, you or your representative should file a written 
request for this information at any local Social Security office or a hearing office. Please include 
the Social Security number shown above on your request If you ask for it, we will provide you 
with a record of my oral decision at the hearing. 

This Decision is Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another office may first ask you for more information. If you do not 
hear anything for 60 days, contact your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even thou^ you do not ask it to do so. 
To do that, the Council must mail you a notice about its review within 60 days from the date 
shown above. Review at the Council's oun motion could make the decision less favorable or 
unfavorable to you. 

If You Disagree With The Decision 
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If you believe my decision is not fully favorable to you, or if you disagree with it for any reason, 
you may file an appeal with the Appeals Council. 

How To File An Appeal 

To file an appeal you or your representative must request the Appeals Council to review the 
decision. You must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 

You may file you| request at any local Social, Security office or a hearing office. You may also 
mail your request right to the Appeals Council, Office of Disability Adjudication and Review, 
5107 Leesburg Pike, Falls Church, VA 22041-3255. Please put the Social Security number 
shown above on any appeal you file. 

Time To File An Appeal 

To file an appeal, you must file your request for review within 60 days from the date you get this 
notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless you 
show you did not get it within the 5-day period. The Council will dismiss a late request unless 
you show you had a good reason for not filing it on time. 

Time To Submit New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How An Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review a 
case. These rules appear in the Code of Federal Regulations, Title 20, Chapter III, Part 404 
(Subpart J) and Part 416 (Subpart N). 

I 

If you file an appeal, the Council will consider all of my decision, even the parts with which you 
agree. The Council may review your case for any reason. It will review your case if one of the 
reasons for review listed in our regulations exists. Section 404.970 and 4 1 6.1 470 of the 
regulation list these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfivorable to you. 

On review, the Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

If No Appeal And No Appeals Council Review 
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If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed only 
under special rules. 

If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit an 
office, please bring this notice and decision with you. The telephone number of the local office 
that serves your area is (334) 875-0587. Us address is Social Security, 120 Executive Park Lane, 
Selma, AL 36701. 


Administrative Law Judge 

m 1 7 2DDB 

Date 



cc: b 
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SOCIAL SECURITY ADMINISTRATION 

Odice of Disability Adjudication and Review 

ORDER OF administrative LAW JUDGE 
IN THE CASE OF CLAIM FOR 


Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 


(Wage Earner) (Social Security Number) 

I approve the fee agreement between the claimant and her representative subject to the condition 
that the claim results in past-due benefits. My deteimination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise accepted. I neither 
approve nor disapprove any other aspect of the agreement. 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 

Fee Agreement Approval: You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days from the day you get this order. Tell us that you disagree with the 
approval of the agreement and give your reasons. Your representative also has 15 days to write 
us if he or she does not agree with the approval of the fee agreement. Send your request to this 
address: 

f 

Regional Chief Administrative Law Judge 

SSA ODAR Regional Office 

Suite 20tl0 

61 Forsyth Street SW 

Atlanta, GA 30303 

Fee Agreement Amount: You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement. If so, please write directly to me as the 
deciding Administrative Law Judge within 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 15 days to write me if he/she does 
not agree with the fee amount under the approved agreement. 



(Claimant) 
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You should include'the social security number(s) shown 
send US. 


Vincent P. Intoccia 
Administrative Law Judge 

iJUN 1 7 2flOB 

Date 



cc: 
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Oral Decision Script 
Parti 


After entering this wholly favorable oral decision into the record of hearing, I may issue a 
written decision that incorporates the oral decision by reference. However, I may not incorporate 
by reference my oral decision if 1 determine that it is necessary to change the oral findings or 
rationale in anyway after today’s hearing. If a change is necessary, I will issue a full-length 
written decision. 

On November 22, 2006, the claimant protectively filed a Title II application for a period of 
disability and disability insurance benefits. The claimant also protectively filed a Title XV! 
application for supplemental security income on November 22, 2006. In these applications, 
disability is alleged beginning on November 22, 2006. These claims were denied initially and 
the claimant filed a request for hearing on March 8, 2007. 

I am holding a hearing on May 28, 2008, in Selma, AL. . ■ _ ' ■ ■ _ « , an impartial 

vocational expert, has also appeared. The claimant is represented by '■ , a non- 

attomey representative. 

I 

The issues are whether the claimant is disabled under sections 216(i) and 223 of the Social 
Security Act; whether the insured status requirements of sections 216(i) and 223 of the Social 
Security Act are met; and whether the claimant is eligible for supplemental security income 
based on disability under sections 1602 and 1614{a)(3XA) of the Social Security Act. 

Part 2 

The claimant has been disabled under the Social Security Act since November 22, 2006, the 
alleged onset date of disability. 

The claimant met the insured status requirements of the Social Security Act on this date. 

The claimant has not engaged in substantial gainful activity since the established onset date. The 
claimant has not worked for pay or profit after this date. 

The claimant has the following severe impairments) or combination of impairments: gouty 
arthritis, hypertension, urinary tract infections, and osteoarthritis. 

The claimant does not have an impairment or combination of impairments that meets or 
medically equals one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1. 

The claimant has the residual functional capacity to perform less than the full range of sedentary 
work. 

The claimant has past relevant work but the claimant’s residual functional capacity is 
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inconsistent with the demands of this work as, actually and normally performed. Accordingly, 
the claimant is unable to perform past relevant work. 

Once the claimant has established that she has no past relevant work or cannot perform any past 
relevant work because of her impairments, the burden shifts to the Commissioner to show that 
there are jobs existing in significant numbers in the national economy which the claimant can 
perform, consistent with her medically determinable impairments, functional limitations, age, 
education, and work experience. 

The claimant was of advanced age on the date disability is established. 

The claimant has a limited education. 

The claimant has an unskilled work background. 

Considering the claimant’s age, education, work experience, and residual functional capacity, no 
jobs exist in significant number in the national economy that the claimant could perform. This 
conclusion is based on direct application of Medical-Vocational Rule 201.01, 

Part 3 


Based on the application for a period of disability and disability insurance benefits protectively 
filed on November 22, 2006, the claimant has been disabled under sections 216(i) and 223 of the 
Social Security Act beginning on November 22, 2006. 

Based on the application for supplemental security income protectively filed on November 22, 
2006, the claimant has been disabled under section 1614(a)(3)(A) of the Social Security Act 
beginning on November 22, 2006. 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments, and if eligible, the amount and the months for which payment will be made. 


I 
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Mental Impairment ^Jialysis: /for Listir.gs^ 

Restriction of Activities of Daily Living None Mild Moderate Marked Extreme 

Difficulties Maintaining Social Functioning None Mild Moderate Marked Extreme 

'Difficulties Maintaining Concentration-Pace Hone Mild Moderate Marked Extreme 
Episodes Of Decompensation None One or two Three Four or More 

Part C Limit'ns (2 yrs med. hist, i more than minimal limitation) (12.02, 12.03, 
12.04) Yes No 

Residual disease process with marginal adjustment so that minimal 

changes cause 

decompensation 

Current history 1+years in highly supportive living arrangement with 

continuing 
need for same 

Repeated episodes of decompensation, each of extended duration 

12.06: Specify limitations: 


Residual Functio^l Capacity/Physical - Exertional and Non-exertional 
Limitations*! X Sed Lt. Med'. Hvy. 

Mental Residual Functional Capacity 

SEE AS ATTACHED HEREIN: 

•Past Relevant Work: 

Ur6ij-.ei< - l.T~ k ~X/i 



.'4 lUg)T"*-^^^- 


Unskilled No transferable skills/^ 


Semi-skilled No 


Transferable skills 

Not Material J 

Medical-Vocational Rule S 


Semi-skilled ; Skilled Transferable Skills 


20) • I Directs 
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Medical-Vocational Rule ^ frantework VE Testimony = No Jobs 

Social Security Ruling^-# : 

Rationale for Decision {Include assessment of credibility and medical source 


A /V 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 


IN THE CASE OF 



(Wage Earner) 


DECISION 

CLAIM FOR 


Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 


TOmber) 


JURISDICTION AND PROCEDURAL HISTORY 

This case is before the undersigned on a request for hearing dated January 9, 2009 (20 CFR 
404,929 etseq. and 416.1429 etseq.). The evidence of record supports a liilly favorable decision; 
therefore no hearing has been held (20 CFR 404.948(a) and 416.1448(a)). The claimant is 
represented b'' “ ■ an attorney. 

The claimant is alleging disability since August 15, 2008. 

ISSUES 


The issue is whether the claimant is disabled under sections 21 6(i), 223(d) and 1614(a)(3XA) of 
the Social Security Act, Disability is defined as the inability to engage in any substantial gainful 
activity by reason of any medically determinable physical or mental impairment or combination 
of impairments that can be expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than 12 months. 

With respect to the claim for a period of disability and disability insurance benefits, there is an 
additional issue whether the insured status requirements of sections 216(i) and 223 of the Social 
Security Act are met. The claimant’s earnings record shows that the claimant has acquired 
sufficient quarters of coverage to remain insured through December 31, 2012. Thus, the 
claimant must establish disability on or before that date in order to be entitled to a period of 
disability and disability insurance benefits. 

After careful review of the entire record, the undersigned finds that the claimant has been 
disabled from August 15, 2008 through the date of this decision. The undersigned also finds that 
the insured status requirements of the Social Security Act were met as ofthe date disability is 
established. 


APPLICABLE LAW 


Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 


Permanent Subcommittee on Investigations 

EXHIBIT #2a 






281 


Page 2 of 6 


disabled (20 CFR 404.1520(a) and 416.920(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a step of the evaluation process, the 
evaluation will not go on to the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20CFR 404.1520(b) and 416.920(b)). Substantial gainful activity (SGA) is 
defined as work activity that is both substantial and gainful. If an individual engages in SGA, 
she is not disabled regardless of how severe her physical or mental impairments are and 
regardless of her age, education, or work experience. If the individual is not engaging in SGA, 
the analysis proceeds to the second step. 

At step two, the undersigned must determine whether the claimant has a medically determinable 
impairment that is “severe” or a combination of impairments that is “severe” (20 CFR 
404. 1 520(c) and 416.920(o)). An impairment or combination of impairments is “severe” within 
the meaning of the regulations if it significantly limits an individual's ability to perform basic 
work activities. If the claimant does not have a severe medically determinable impairment or 
combination of impairments, she is not disabled. If the claimant has a severe impairment or 
combination of impairments, the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimant’s impairment or combination 
of impairments meets or medically equals the criteria of an impairment listed in 20 CFR Part 404, 
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925, and 
416.926). If the claimant’s impairment or combination of impairments meets or medically 
equals the criteria of a listing and meets the duration requirement (20 CFR 404.1509 and 
416.909), the claimant is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant’s residual functional capacity (20 CFR 404.1520(e) and 416.920(e)). An 
individual’s residual functional capacity is her ability to do physical and mental woric activities 
on a sustained basis despite limitations from her impairments. In making this finding, the 
undersigned must consider all of the claimant’s impairments, including impairments that are not 
severe (20 CFR 404.1520(e), 404.1543, 416.920(e), and 416.945; SSR 96-8p). 

Next, the undersigned must determine at step four whether the claimant has the residual 
functional capacity to perform the requirements of her past relevant work (20 CFR 404.1520(f) 
and 41 6.920(f)). If the claimant has the residual functional capacity to do her past relevant work, 
the claimant is not disabled. If the claimant is unable to do any past relevant work or does not 
have any past relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404. 1 520(g) and 416.920(g)), the 
undersigned must determine whether the claimant is able to do any other work considering her 
residual functional capacity, age, education, and woric experience. If the claimant is able to do 
other work, she is not disabled. If the claimant is not able to do other work and meets the 
duration requirement, she is disabled. Although the claimant generally continues to have the 
burden of proving disability at this step, a limited burden of going forward with the evidence 
shifts to the Social Security Administration. In order to support a finding that an individual is 
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not disabled at this step, the Social Security Administration is responsible for providing evidence 
that demonstrates that other work exists in significant numbers in the national economy that the 
claimant can do, given the residual functional capacity, age, education, and work experience (20 
CFR 404, 1 5 12(g), 404. 1560(c), 416.9 12(g) and 416,960(c)). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 


After careful consideration of the entire record, the undersigned makes the following findings: 

1. The claimant’s date last insured is December 31, 2012. 

2. The claimant has not engaged in substantial gainful activity since August 15, 2008, the 
alleged onset date (20 CFR 404.1S20(b), 404.1571 etseq., 416.920(b) and 416.971 etseq.). 

3. The claimant has the following severe impairment(s): cervical spondylosis, 
fibromyalgia, tension headaches, migraine headaches and history of depression with 
anxiety (20 CFR 404.1520(c) and 416.920(c)). 

The above impairment(s) causes more than minimal functional limitations. 

4. The claimant does not have an impairment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Fart 404, Subpart F, Appendix 
1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and 416.926). 

The claimant has the following degree of limitation in the broad areas of functioning set out in 
the disability regulations for evaluating mental disorders and in the mental disorders listings in 
20 CFR, Part 404, Subpart P, Appendix 1 : mild restriction in activities of daily living, mild 
difficulties in maintaining social functioning, moderate difficulties in maintaining concentration, 
persistence or pace, and no episodes of decompensation, each of extended duration. 

5. The claimant has the residual functional capacity to perform sedentary work as 
defined in 20 CFR 404.1567(a) and 416.967(a) except for those job functions that are 
outside of the parameters of^pm||||p||^sessment as noted below. 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and 416.929 and SSRs 96-4p and 
96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of20 CFR 404.1527 and 416.927 and SSRs 96-2p, 96-6p and 06-3p. 

' "*■ : shows a history of treatment of the claimant On October 30, 2008, the 

claimant was treated for and diagnosed with chronic tension headaches and fibromyalgia. 

LT . , pain specialist, reflects treatment of the claimant since 2008. He provided 

claimant with cervical injections due to cervical spondylosis. On February 16, 2009, he opined 
that claimant can lift and/or carry up to ten pounds occasionally or less frequently, sit for three to 


Coo "NTovt Pi no 


283 


Page 4 of 6 


four hours during an 8-hour workday; and stand and walk for two to three hours during an 8-hour 
workday. tated that the claimant is unable to perform pushing and pulling 

movements, climbing and balancing, bending and/or stooping movements or reaching. He 
opined that pain is present to such an extent to be distracting to the adequate performance of 
daily activities or work. It is also noted that physical activity, such as walking, standing, sitting, 
bending, stooping, and moving of extremities greatly increase pain to such a degree as to cause 
distraction from task or total abandonment of task. He further stated that the drug side effects 
can be expected to be severe and limit effectiveness due to distraction, inattention, drowsiness. 

Medical records from I . neurologist, also reflect history of migraine headaches and 
depression with anxiety. 

After considering the evidence of record, the undersigned finds that the claimant’s medically 
determinable impairments could reasonably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects ofthese 
symptoms are generally credible. 

The State agency medical consultant’s physical assessment and psychological consultant’s 
mental assessment are given little weight because another medical opinion is more consistent 
with the record as a whole and evidence received at the hearing level shows that the claimant is 
more limited than determined by the State agency consultants. 

Pursuant to 20 CFR 404. 1 527(dX2) and 20 CFR 416.927(dX2) and Social Security Ruling 96-2p, 
generally more weight is given to the opinions from treating sources. If the treating source's 
opinion on the issue of severity of impairment is well supported by medical evidence, it is given 
controlling weight. Further, the Eleventh Circuit has held that an Administrative Law Judge 
must accord substantial weight to the opinion of the claimant's treating physician unless good 
cause is shown to the contrary. Broughton v. Heckler. 776 F.2d 960 (1 1th Cir. 1985). In this 
case, jHHmilllll^pinion is supported by medical evidence. 

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and 
416.965). 

The demands of the claimant’s past relevant work exceed the residual functional capacity. 

7. The claimant was a younger individual age 18-44 on the established disability onset 
date (20 CFR 404.1563 and 416.963). 

8. The claimant has at least a high school education and is able to communicate in 
English (20 CFR 404.1564 and 416.964). 

9. The claimant’s acquired job s kills do not transfer to other occupations within the 
residual functional capacity defined above (20 CFR 404.1568 and 416.968). 
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10. Considering the claimant's age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404.1560(cX 404.1566, 416.960(c), and 416.966). 

In determining whether a successful adjustment to other work can be made, the undersigned 
must consider the claimant's residual functional capacity, age, education, and work experience in 
conjunction with the Medical-Vocational Guidelines, 20 CFR Part 404, Subpart P, Appendix 2. 
If the claimant can perform all or substantially all of the exertional demands at a given level of 
exertion, the medical-vocational rules direct a conclusion of either "disabled" or "not disabled" 
depending upon the claimant's specific vocational profile (SSR 83-11). When the claimant 
cannot perform substantially all of the exertional demands of work at a given level of exertion 
and/or has nonexertional limitations, the medical-vocational rules are used as a framework for 
decisionmaking unless there is a rule that directs a conclusion of “disabled” without considering 
the additional exertional and/or nonexertional limitations (SSRs 83-12 and 83-14). If the 
claimant has solely nonexertional limitations, section 204.00 in the Medical- Vocational 
Guidelines provides a framework for decisionmaking (SSR 85-15). 

If the claimant had the residual functional capacity to perform the full range of sedentary work, 
considering the claimant’s age, education, and work experience, a finding of "not disabled" 
would be directed by Medical-Vocational Rule 201.28. However, the additional limitations so 
narrow the range of work the claimant might otherwise perform that a finding of “disabled” is 
appropriate under the framework of this rule. This conclusion is supported by Social Security 
Ruling(s) 96-8p. 

11. The claimant has been under a disability as defined in the Social Security Act since 
August 15, 2008, the alleged onset date of disability (20 CFR 404.1520(g) and 416.920(g)). 

DECISION 


Based on the application for a period of disability and disability insurance benefits protectively 
filed on September 26, 2008, the claimant has been disabled under sections 216(i) and 223(d) of 
the Social Security Act since August 15, 2008. 

Based on the application for supplemental security income protectively filed on September 26, 
2008, the claimant has been disabled under section 1614(a)(3)(A) ofthe Social Security Act 
since August 15, 2008. 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments, and if eligible, the amount and the months for which payment will be made. 
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Medical improvement is expected with appropriate treatment. Consequently, a continuing 
disability review is recommended in 1 8 months. 


/s/ 


Charles A, Tlugpen 
Administrative Law Judge 


October IS, 2009 
Date 
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SSN: 

PHYSICAL SUMMARY NAME: 

DATE 


Case rating: 02 

35 yo woman alleges intractable migraine. TP neurologist I indicates Cl prescribed 1.5 g. 

Keppra and Inderal 160 mg daily. Inderal started one year ago. In the past 10 monthsl Cl has obtained a 
2 month supply of Inderal and there is no indication in the pharmacy print out of Cl ever obtaining the 
Keppra. These drugs are intended as preventive therapy and body of evidence in MER indicates very 
poor compliance in irealmeni Cl was due back for follow up 9/08 and as of '10/23/08 receipt of TP 
records Cl had not returned for follow up. 



12 / 08/2008 


THESE FINDINGS COMPLETE THE MEDICAL PORTION OF THE DISABILITY DETERMINATION 
SIGNATURE SPECIALTY 

. 20 


^ OF ^ 
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>ocial Security Administration 

ETVDI AMATTnU nC HC T C D M T IJ A T T n U 



The evidence listed was used in evaluating your claim. Additional 
reports were not obtainable. 



eport Received 10/29/08 
ort Received 10/20/08 
Report Received 10/23/08 
Report Received 10/23/08 
eport Received 11/05/08 
OF Report Received 10/21/08 
LLC Report Received 11/05/08 


In addition to the reports listed, information that you and others 
provided about how your condition{s) affects your ability to function was 
considered- 


We have determined that your, condition is not severe enough to be 
considered disabling. In deciding this, we considered the medical 
records, your statements and how your condition affects your ability to 
work. 

You state that you are disabled because of migraines and depression. It 
has been determined that your medical condition does not significantly 
affect your ability to carry out most routine activities. Since your 
ability to work is not significantly affected, you do not meet the 
requirements for disability benefits. 

If your condition gets worse and keeps you from working, write, call or 
visit any Social Security office about filing another application. 
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1865098 Mi 
Insuronee 91: BCBS 
1885097 

Insurance <>1 ; bcss 
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Insurance Al; SCBS 
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BCBS 


BCBS 


BCBS 


BCSS 


JMSURSHCE STATEMENT 


Printed* Uwtiesday, octabar 29, 2000 10 : 06! 


21 AH 


Statement Date Begirmir® 06/01/2007, Ending 10/29/2008 


Orug 


NDC 


ALPRAZOLAM TABS .25MG 00781-1061-10 

Authoriiation ruiter: Q71654422663004999 
H70ROCOD/ACET 7.5/500 <60> 00603-58«-28 

Authorisation ninter: 07173S24M27O01999 
ALPRAZaAH 0.5HG GENEVA 00781-1077*10 

Autharizatlan number: 67191&13a:BB006999 
HYOROCOO/ACET 7.S/500 <60) 00603-5882*28 

AUtharitatien manber: 0719749536520QB999 
ALPRAZOLAM TABS .BSHC QD781- 1061- 10 

Autherizotion nurfeer; 071974955625003999 
ArtBIEN Cfi 12.5MC TABLETS 00024-5521-31 

HCTZ 12.5MG CAPSULES 00591*0347-01 

Autherizaticpn msitocr; 072065749741005999 
ALPRAZOLAM 0.5W GENEVA 00781-1077-10 

Autherizatlon nuster: 07Zll«}9680&OOS999 
UTOROTODONe 6 APAP 10/500IW 0(I591-(»40-05 

Authorlzatian rm«her; 072205367197D06999 
MAXALT 1EHC TAB t12'S> 06006-0267-12 

Authorization number: 072205361001004998 
PfiOMETNAZlNE 25«;*CEKEVA 00591-5307-10 

AuthdPilatien number; 072Z5429643900Z999 
HYOROCOD/ACET 7.5/500 (60 > 00603-38S2-2B 

Authorization nuBber: 072293047967005999 
ALPRAZOLAM TABS .23NG O07B1-106M0 

Authorization rurfcers 0722930S02S90D5999 
HYOfiOCOO/ACET 7.5/500 (60) 00603-3882*28 

AutharfzaCfon rurixr: 072476742504006999 
ALPftAZOUM TABS .25MG 00781-1661*10 

Authorizatien mwfcers 072495184440003999 
ZONISANIDE CAP 100HG 60503-2547-01 

Authorization nurtNr: 072515571442004999 
KTDROCOO/ACET 7.5/500 <60? 00605-3882-28 

Authorization ntA^wr: 072575122598005999 
HTOROKYZINE 50HG TABS 16714-0063-04 

Authorization nintoer: 072375115861003998 
ALPRAZOLAM O.SHG GENEVA 00761*1077-10 

Authorization ni>^: 072465124943006999 
HrOROCOO/ACET 7.5/5C0 (60) 00603-3882-78 

Authorization n^nberj 07Z665126158C«7999 
2CU.PI0EN 10MC TABS 60505-2605-08 

ZONISAMIDE CAP lOOiG 6O5i:«-2547-01 

AuthorlxBtfen niBteer: 072844572241004999 
4LPRAZOLAM TA8S .25MG 0D7B1-1061-10 

Authorization nusber: 072844573876aiS?99 


Qty Written 

60 06/14/2007 

30 05/17/2007 

60 07/10/2007 

30 05/17/2007 

60 06/14/2007 

30 05/17/2607 
30 05/17/2007 

60 07/10/2007 

30 08/08/2007 

9 08/D8/2007 

30 08/13/2007 

30 05/17/2007 

60 06/14/2007 

30 05/17/2007 

60 06/U/2M7 

40 09/08/2007 

SO 09/14/2007 

60 09/14/2007 

60 07/10/2007 

30 05/17/2007 

15 10/05/2007 
60 09/06/2007 

60 06/14/2007 


fill Date t 

O4/14/20O7 

06/22/Z0D7 

07/10/2007 

07/16/2007 

07/16/2007 

07/19/2007 
07/25 / 2007 

07/30/2OO7 

08/08/2007 

OB/08/2007 

08/13/2007 

08/17/2007 

08/17/2037 

09/04/2007 

09/06/2007 

09/08/2007 

09/14/2007 

09/14/2007 

09/23/2007 

09/Z3/2M7 

10/05/2007 

10/11/2007 

10/11/2007 


efiH Price 

0 •**e**4,57 

1 

0 ***»*«5^09 
2 ******4.10 

1 •**•*■4.57 

2 130.25 
1 ******7.10 

1 ******5-09 
0 ••**•*6.49 
0 *****33.66 
0 *****13. 70 

3 

2 «*»***4.57 

4 eeeeeei.lQ 

3 *»****4.5y 

0 *****21.47 
D •****•4.10 
0 *****15.00 
2 

5 **«»*4.10 

0 69.50 

1 ***«»21.47 

4 


Tax 

0.00 

0.00 

0.00 

O.DO 

0.00 


0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

O.DO 

0.00 

0.00 

0.00 

0.00 

0.00 


Permanent Subcommittee on Investigations 
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HTDROCOO/ACET 7.5/50D (60) 00603-3Be2-2S 

Aiithorlzation nuiter: 07Z85S17S532CI0SW 
HTE^IOCODCME & APAP lO/SOWS OD591-05M-OS 

Authorization nuBtoer: 07?95d7W973004W 
PRC^RANOLOL LA &0MC CAPS 49884-0282-01 

Authorization number; 073034710025007999 
MAGNESIUn OXIDE AQQKQ AflSaS-QQOfi'IZ 

KYDROCOO/ACET 7.5/500 (60) 006O3-38S2<28 

AuthoriutiQn number: 07309aS01 130008999 
TEKAZEPAH 1SHC CAPS (15) 0a37&-4010‘01 

HYOSOOSO/ACET 7.5/500 (60> 00603-3802-28 

Authorization number: OT3176201155005999 
HYDSOCOO/ACET 7.5/500 (60) 006!»>3882-28 

Authorization nuaben 073243026448003999 
PROPRANOLOL LA 120nG CAPS 49884-0329-01 

Authorization nunber: 073454498960002999 
MIGRAXAL NS 4H6/ML SCT - 00187-0245-03 

Authorization nmber: 073454503128007997 
HYOROCOO/ACET 7.5/500 <60) («>603-Sa82-28 

Authorization ruaber: 080025175SSOOD8999 
AMOXICILLIN 50(MC CAPS* 63304-0655-05 

Authorization mfrtoer: 080025176666007999 
PCH LA TABS 6Q2S8-0280-Q1 

Authorization number: 060073S76821007999 
AMOXICILLIN SOOW CAPS- 65304-0655-05 . 

Authorization nuffber: 080145230958006999 
HTOSOCOO/AKT 7.5/500 (60) O06G3-3882-2S 

Authorization niaibert 0602^189855005999 
TEMAZEPAM ISMO CAPS (15) QC378-4010-D1 

INITREX 0.5ML 2$ ftEFlU 00173-&47B-00 

Authorization nmberz 09042^79684001999 
AHQXIL/CIAV 87S/12S TABS ' 6S304-OS09-01 
Authorization mmtwr: OB049531S981006999 
NYOftOnO/ACET 7.S/SOO (60 ) 00683-S982-2S 

Authorization number: 08(fi22954318&07999 
HTOKOCOD/ACET 7.5/500 C60> 00603-3862-28 

Authariietion nunber: 8808C91144B002999 
PHBNTEBAINE NCL 50 KG 00195-5000-01 

IKITREX 0.5NL 29 REFILL 00175-0478-00 

Autherizetion maber: 080885696070004999 
PHENTERKINE HCL 30 MG 00185-5000-01 

OOXTCraiNE 100MG CAPS •* 00172-29»-r0 

Authorization nunber: 08108K20S39005999 
HTOROCODONE/APAP 5/500 00591-0349-05 


30.09/28/2007 10/12/2007 0 ******A.1D 0.00 

30 10/22/2007 10/22/2007 0 ******6.49 0.00 

30 10/30/2007 10/30/2007 0 ***—15.00 0.00 

60 10/50/2007 10/3,0/2007 0 9.75 0.00 

10 11/05/2007 n/05/2007 0 ***—*2.70 0,00 

50 11/13/2007 11/13/2007 0 23.75 o.oo 

30 11/15/2007 11/13/2007 D ******4.io 0.00 

30 11/20/2007 11/20/2007 0 ***»— 4.10 0.00 

SO 12/10/2007 12/11/2007 0 •*••*15.00 0.00 

1 12/10/2007 12/11/2007 0 ••***63.76 0.00 

30 01/02/2008 01/02/2008 0 *—***4.31 0.00 

21 01/02/2008 01/02/2008 0 —**3.83 0.00 

14 01/07/2008 01/07/20ra 0 *—***7.29 0.00 

21 01/02/2008 01/14/2008 1 — S.gs o.qo 

30 01/D2/2C08 01/22/2008 1 **—4.31 0.00 

30 02/08/2008 &2/OA/20O8 0 23.50 0.00 

1 12/15/2007 02/11/2008 0 ***-35.80 0.00 

14 02/19/2008 02/18/2008 0 ”*—15,00 O-OO 

30 01/02/2008 02/21/2008 2 *••— *4.31 O.OO 

28 03/26/2008 03/26/2008 0 *—*—4.16 o!oO 

15 05/28/2008 05/28/2008 0 19.50 0,00 

1 12/15/2007 03/28/2008 1 ——*37.86 0.00 

15 04/16/2008 04/16/2006 0 15.22 0.00 

20 04/17/2008 06/17/2008 0 *»**»*3.76 0.00 

16 04/17/2008 04/17/2008 0 **—**5.41 0.00 
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RX « 


tnswrance #1: 
1948674 

liisuroner #1; 

1W9001 

1948999 

Insurence #1: 
1950J24 
Insurance *1; 
19516&S — ■ 

Inaurartcn #1: 
19S166S 
insurener tfl 
1958637 
tnsmrafwc fl1 
1950524 
Insurance #1: 
1949001 • ^ 

196ZOAO 
Insurance Air 
1962038 «—> 

inauraner B1: 
1962040 — 

Insurance BIj 
1966682 — 

incuranee B1$ 
1966680 — 

insurance B1; 
1966683 — 

Irsurnner #1 i 
1966685 -»• 

jnsuronce «1: 
1966682 — 
insurance 81 : 
■973575 — 

Inauranee Bl; 
976125 -* 

Inaurence 81: 
966682 — 

Insurance #1* 
9K6Z5 

Insuraree *1* 
98Z623 — — 

insurance B1 
966682 



INSURANCE STATEMENT 


Patient; 
statement "Date Bcgiming 06/C 


Printed: Uednaedey, October 29, 20C^ 10:06:21 i 


Oty Written Fit! Pate Refill Price 


Authorization nuttoer: £aiW3837954CJ0i999 
CLONAZEPAM 0.5KG TABLETS 00093-l)a32'10 

Authorizstion nun«>er: 881284196144002999 
TEMAZEPAM 30 HG (15) P0781-202-01 

BUTAL/A5P/CAF 58/325/40 TABS 00143*1785*0t 

Authorization number: 0812944556^004999 
INNOPRAN XL 12(WQ CAPSULES 65726-025M0 

Authorization ntfsber: 881347013757003999 
CLCRAZEPAM 1MG TABLETS 00092-0&33*10 

Authorization nuinber: OB14O6725151O01999 
CLCWAZEPAM 1MB TABLETS 00»3-0833-10 

Authorization ruitber: 081633108049002999 
nEPERTOlNE 5DKG (60) OOOS4'459S-25 

Authorization nuaiber: 061695141004009999 
INWOPAAN XL 120HG CAPSULES 65726'(^1-10 

Authorization nmber: 061774010308006999 
TEMAZEPAM 30 MG (15) 00781-2202-01 

MYDROCOD/ACET 7.5/500 (60) 006CS-36&2-28 

Authorization nunber: 081636168464008999 
CLOHAZEPAM 1«G TABLETS (M»«-l»33-10 

Authorization nurtwr: 001B3617D498003999 
HYDROCOO/ACET 7.5/500 (60) 00603-3682-28 

Auihorizatian number: 0819^684101001999 
ALPRAZOLAM TABS IMG GENEVA 00781-1079-10 

Authdrizatfon nwCsr: 082036208673008999 
HCT2 25ire 00603-3856-32 

Authorization number! 082036210047002999 
HYDROCOO/ACET 7.5/SOO <60> 00603-3»B2-2a 

Authorizetien nur*>er: 082137037052007999 
KYDROCOO/ACET 7.5/500 (60) 00603-3882-28 

Autherizetion nurfcer! 082266649714001999 
ALPRAZOLAM TABS IMS CEXEVA 00781-1079-10 

Authorization nuirixr: 082357023385003999 
TOBRAOEX 3.5G 0 0 0l)0M-O648-35 

Authorization nifltoar: 062406724065006999 
HYOROCOD/ACET 7.5/500 (60) 00603-3882-28 

Auttwrization nunber: 0824262985S7o08999 
alprazolam TABS IMG GENEVA 00781-1079-10 

Authorization raffiwr: OBZ676190398003999 
HYOROCOT/ACET 7.5/500 (60) 00603-3882-28 

Authorization number: 082606175451001999 
HYOROCOO/ACET 7,5/500 (60) 00803-3882-28 

Authorization n«rt?er; 082974442845007999 
ALPRAZOLAM TABS IMG GENEVA 00781-1079-10 


20 05/07/2008 

05/07/2008 

0 ******3,76 

0.00 

12 D5/08/20t» 

□5/08/2008 

0 15.00 

0.00 

12 C9/08/2QQS 

05/08/2008 

0 ******5.30 

0.00 

SO 05/13/2008 

05/13/2008 

0 ••***30,00 

0.00 

50 05/19/2008 

05/19/2008 

0 ******3,49 

0.00 

30 05/19/2008 

06/11/2008 

1 ******5.49 

0.W5 

12 

06/17/2008 

06/17/2008 

0 ******7.54 

0.00 

30 

C6/13/20OS 

06/25/2008 

1 *****50.00 

0.00 

12 

05/08/2008 

06/28/2008 

1 15.00 

0.00 

20 

07/01/2008 

07/01/2008 

0 ******3.54 

0.00 

30 

07/01/2008 

07/01/2008 

Q 

0.00 

20 

07/01 /2CKM 

07/14/2008 

I •••••*5.54 

0.00 

60 

07/21/2008 

07/21/2008 

0 ******6.15 

0.00 

30 

07/21/2008 

07/21/2008 

0 *•••**4.35 

O.GO 

20 

07/21/2008 

07/31/2008 

0 ******3.54 

0.00 

20 

07/21/2008 

08/13/2008 

1 ******3.56 

O.OQ 

60 

07/21/2008 

08/22/2008 

1 ******4.15 

0.00 

1 

08/27/2008 

08/27/2008 

0 *****30.00 

0.00 

20 

08/29/2008 

08/29/2008 

0 ******3.54 

0.00 

60 

07/21/2008 

09/23/2008 

2 ***—6.15 

0.00 

20 

09/25/2008 

09/25/2008 

0 **«««*5.54 

0.00 

20 

1 

1 

10/23/2008 

.] ••••••3.34 

0.00 

60 

07/21/2ro8 

10/23/2008 

3 ******6.15 

0.00 
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msURAMCE STATEMENT 


Printed! Wednesday, October 29, 2008 10206:21 AH 


Pa t i en 1 2 

5toteoi8ri^at^5lnS^^W01/20D7, tndfng 10/’29/2006 


RX 0 Doctor 


Qty Written FUl Date Refill Prfci 


Insuranee SI: 
1990066 — — i 


Authorization rudjer^ 

ZOLPIDEM 10MG TABS MS05-2605*06 ' 20 10/27/2008 10/27/2008 0 15.00 0.00 


*978.07 $0.00 


Pharraaefat: 

Store; 


Federal tM ID: 
service Provider ID 
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PSYCHIATRIC REVIEW TECHNIQUE 


Fonn Approved 
0MB No. 0960-0413 




MEDICAL SUMMARY 

Assessment is from: to 

Medical Disposltion(s): 

I- Elf Nc) Medically Determinable Impairment 

2. S! impairment{s) Not Severe 

3. Q Impairment(s) Severe But Not Expected to Last 12 Months 

4. n Meets Listing • ; (Cite Listing) 

5. □ Equals Listing (Cite Listing) 

6. O RFC Assessment Necessary 

7. □ Coexisting Nonmental Impairment(s) that Requires Referral to Another Medical Specialty 

8. □ Insufficient Evidence 

CategoryOes) Upon Which the Medical Disposition is Based: 

1. 012 .02 Organic Mental Disorders 

2. 012 .03 Schl 20 phrenic, Paranoid and Other Psychotic Disorders 

3. S! 12.04 Affective Disorders 

4. n 12,05 Mental Retardation 

5. S1 12.06 Anxiety-Related Disorders 

6. □ 12.07 Somatoform Disorders 

7. □ 12.08 Personality Disorders 

8. EH 12.09 Substance Addiction Disorders 

9- EH 12.10 Autism and Other Pervasive Developmental Disorders 

£3 These Endings complete the medical portion of the disability determination. 
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II. DOCUMENTATION OF FACTORS THAT EVIDENCE THE DISORDER 
A. 12.02 Organic Mental Disorders 

□ Psychological or behavioral abnormalities associated with a dysfunction of the brain ... as evidenced 
by at least one of the following: 

1. □ Disorientation to time and place 

2. □ Memory impairment 

3. [3 Perceptual or thinking disturbances 

4. C] Change in personality 

5. □ Disturbance in mood 

6. f**j Emotionai iabilitv and impairment in impulse control 

r. □ Loss of measured intellectual ability of at least 1 5 IQ points from premorbid levels or overall 
impairment index dearly within the severely Impaired range on neuropsychological testing, e.g., 
the Luria-Nebraska, Halstead-Rehan, etc. 

□ A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this Impairment; 


O insufficient evidence to substantiate th e presence of the disorder (explain in Part IV, Consultants Notes). 


(2) 


Form SSA-2506-BK (06-2001) ef (6-2005) 
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B. 12.03 Schizophrenic, Paranoid and Other Psychotic Disorders 

□ Psychofic features and deterioration thatare persistent (continuous or intermittent), as evidenced by 
at least one of the following: 

1. n Delusions or haiiucinati'ons 

2. Q Catatonic or other grossly disorganized behavior 

3. Q Incoherence, loosening of associations, Illogical linking, or poverty of content of speech 

if associated with one of the following: 

a. □ Blunt affect, or 

b. o Rat affect, or 

c. O Inappropriate affect 

4. n Emotional withdrawal and/or isolation 

FI A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 

Disorder 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment: 


Q Insufficient evidence to substantiate the presence of the disorder (explain in Part IV, Consultant’s Notes). 


Form SSA-2506-BK (06-2001) ef (6-2005) 


rat 
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C. 12.04 Affective Disorders 

□ Disturbance of mood, accompanied by a fuB or partial manic or depressive syndrome, as evidenced by 
at least one of the foilowing: 

1. Q Depressive syndrome characterized by at least four of the foilowing: 

a. □ Anhedonia or pervasive loss of interest In almost all activities, or 

b. Q Appetite disturbance with change In weight, or 

c. □ Sleep disturbance, or 

d. O Psychomotor agitation or retardation, or 

e. O Decreased energy, or 

f. Q Feelingsof guilt or worthlessness, or 

g. O Difficulty concentrating or thinking, or 

h. □ Thoughts of suicide, or 

1. Hallucinations, delusions or pararvsid thinking 

2. Q Manic syndrome characterized by at least three of the foilowing: 

a. O Hyperactivity, or 

b. □ Pressures of speech, or 
0. □ Flight of ideas, or 

d. n inflated self-esteem, or 

e. n Decreased need for sleep, or 

f. n Easy distractibllity, or 

g. D Involvement in activities that have a high probability of painful consequences which are not 

recognized, or 

h. □ Hallucinations, delusions or paranoid thinking 

3. Q Bipolar syndrome with a history of episodic periods manifested by the full symptomatic picture of 

both manic and depressive syndromes (arxl currently characterized by either or both syndromes) 

A medically determinable impairment is present that does not precis eiy satisfy the diagnostic criteria above 
Disorder Depression w/ anxiety per TP 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment 
(explain in Part IV, Consultant’s Notes, if necessary): 


□ Insufficient evidence to substantiate the presence of dre disorder (explain in Part iV, Consultants Notes). 

"Si 


Form SSA-2506aK (06-200 1 ) ef (6-2005) 
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D. 12.05 Mental Retardation 


Q Significantly subaverag© general intellDctual functioning with deficits in adaptive functioning 
initiaity manifested during the developmental period; le. , the evidence demonstrates or supports 
onset of the impairment before age 22. with one of the following; 

'*• O Mental incapacity evidenced by dependence upon others for personal needs {e.g., toileting, eating, 
dressing, or bathing) and Inability to foHaw Instructions such that the use of standardized measures 
of Intellectual furKitoning is precluded* 

2. Q A valid verbal, performance, or full scale IQ of 59 or less* 

3. Q A valid verbal, performance, or full scale IQof 60 through 70 and a physical or other mental 

Impairment Imposing an additional and significant work-related limitation of function* 

4. n A valid verbal, performance, or full scale IQ of 60 ttirough 70* 


□ a medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 

Disorder 

Pertinent symptoms, signs, and laboratory flruJir^ that substantiate the presence of this Impairment: 


*NOTE; I terns 1 , 2, 3, and 4 correspond to listings 1 Z05A, 1 2.05B. 1 2.05C, and 1 2.05D, respectively. 

O Insufficient evidence to substantiate the presence of the disorder (explain in Part iV, Consultants Notes). 


fa 


Form SSA-250S-BK (06-200 1 ) ef (6-2005) 
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E. 12.06 Anxiety-Related Disorders 

O Anxiety as the predominant disturbance or anxiety experienced in the attempt to master symptoms, 
as evidenced by at least one of the following: 

I'D Generaiized^persistent anxiety accompanied by tfiree of the foiiowing: 

Wotor tension, or 

b. Q Autorromic hyperactivity, or 

c. Q Apprehensive expectation, 

d. O Vigilance and scanning 

2. O A perastent irrational fear of a specific object, activity or situation which results in a compelling 

desire to avoid the dreaded object, activity, or situation 

3. n Recurrent severe panic attacks manifested by a sudden unpredictable onset of intense apprehenaon, 

fear, terror, and sense of impending doom occurring on the average of at least once a week 

4. a Recurrent obsessions or compulsions which are a source of marked distress 

5. n Recurrent and Intrusive recollections of a traumatic experience, which are a source of marked 

distress 

K A medically determinable impairment Is present that does not precisely satisfy the diagnostic criteria above. 
Disorder Anxiety dx;rx'd Xanax fran TP 



Form SSA-aSOa-BK (06-2CX) 1 } ef (6-2005) (6) 



298 


F. 12.07 Somatofonn Disorders 

Q Physical symptoms for which there are no demonstrable organic findings or known physiological 
mechanisms, as evidenced by at least one of the fblfowlng: 

1. Da history of multiple physical symptoms of several years duration beginning before age 30, that have 

caused the individual to take medlcirte frequently, see a physician often and alter life patterns 
significantly 

2. Q Persistentnonorganic disturbance of one ofthe following: 

a. Q Vision, or 

b. n Speech, or 

c. n Hearing, or 

d. (3 Lise of a limb, or 

e. - O Movement and its control (e.g.. coordination disturbances, psychogenic seizures, akinesia. 

dyskinesia), or 

t Sensation (e.g., diminished or heightened) 

3. O Unrealistic interpretation of physical signs or sensations associated with the preoccupation or belief 

that one has a serious disease or injury 

□ A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment: 


□ Insufficient evidence to substantiate the presence of the disorder (explain in Part IV, Consultant's Notes). 


Form SSA-2506-BK (06-2001) ef (6-2005) 


f7> 
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G. 12.08 Pei^naiity Disorders 

O Inflexible and maladaptive personality trsuts which cause either significant Impairment in social or 
occupational functioning or subjective distress, as evidenced by at least one of the following: 

Seclusiveness or autistic thinking 

2. Q Pathoiogically inappropriate suspiciousness or hostility 

3. CD Oddities of thought, perception, speech and Behavior 

4. O Persistent disturbances of mood or affect 

5. O Patholc^ical dependence, passivity, or aggressivity 

6. O Intense and unstable interpersonal relationships and impulsive and damaging behavior 

□ A medicaliy determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impaimient; 


□ Insufficient evidence to substantiate the presence of Oie disorder (explain in Part iV, Consultant's Notes). 


Form SSA-2S0S-BK (06-2001) ef (6-2005) 


( 6 ) 
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H. 12.09 Substance Addiction Disorders 

Q Behavioral changes or physical changes associated with the regular use of substances that affect the 
central nervous system. 

If present, evaluate under one or more of the most closely applicable listings: 

1. EH Listing 12.02-Organic mental disorders* 

2. d Listing 12.04-Affecfive disorders* 

3. d Listing 12.06-Anxiety-related disorders* 

4. d Listing 1 2. 08*Personaiity disorders* 

5. d Listing 11.14-Peripheral neuropathies* 

6. d Listing 5.05-Llver damage* 

7. d Listing 5.04'Gastritis* 

8. d Listing 5.08-Pancreatitis* 

9. d Listing 1 1 ,02 or 1 1 .03-Seizures* 

□ A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratoty findings that substantiate the presence of this impalnrient: 


□ nsufficient evidence to substantiate the presence of the disorder (explain in Part IV. Consultant's Notes). 

‘NOTE: Items 1,2, 3, 4, 5, 6, 7, 6, and 9 correspond to listings i2.<»A, 12.098, 12,090, 12,09D, 12.09E. 12.09F. 12.093, 12. 
D9H, and 12.09(, respectively, if Items 1, 2, 3, or 4 are checked, orJy the numbered items in subsections IIA, IIC, HE, or HG 
jfltie form need be checked. The firel block under the disorder heading in those subsectbns should not be checked, unless 
he evidence substantiates the presence of the disorder separate from the sLtostance addiction disorder. 


FormSSA-25O&<BK(0e-2001} ef (6-2005) 
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i. 1Z10 Autistic Disorder and Other Pervasive Developmental Disorders 

n Qualitative deficits in frie development of recIprocaS social interaction, in the development of verbal and 
nonverbal communication skills, and in Imaginative activity. Often there is a markedly restricted repertoire 
of activities and interests, which frequently are stereotyped and repetitive. 

1. □ Autistic disorder, with medically documented findings of all of the following: 

a. O Qualitative deficits in reciprocal social interaction 

b. O Qualitative deficits In verbal and nonverbal communication and in imaginative activity 

c. O Markedly restricted repertoire of activities and interests 

2. Q Other pervasive developmental disorders, with medically documented findings of both of the following: 

a. O Qualitative deficits in reciprocal social interaction 

b. O Qualitative deficits In verbsU and nonverbal communication and in imaginative activity 

O ^rnedically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder • 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment: 


□ Insufficient evidence to substantiate the presence of the disorder (explain in Part IV, Consultants Notes). 


no) 


Form SSA-2506-BK (06-2001) ef (6-2005} 
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iii. 


RATING OF FUNCTIONAL LIMITATIONS 
A. "B" Criteria of the Listings 


Indicate to what degree the following functiona} limitations (which are found In paragraph B of listings 1 2.02- 
12.04, 12.06-1 2.08 and 12.10 and paragraph D of 12.05) exist as a result of the individual's mental disorder(s). 

NOTE: Item 4 below Is more than a measure of frequency and duration. See 1 2.00C4 and also read carefully 
the instructions for this section. 

Specify the llsting(s) (i.e., 1202 through 1210) under which the items below are being rated 

12.04, 12.06 


FUNCTIONAL 



LIMITATION 

DEGREE OF LIMITATION 



None 

Mild 

Moderate 

- Marked* 

Extreme* 

insufficient 

1 . Restriction of Activities 






Evidence 

of Dally LMng 

□ 

81 

□ 

□ 

□ 

□ 


None 

Mild 

Moderate 

Marked* 

Extreme* 

Insufficient 

2. Oifficuities in Maintaining 






Evidence 

Social Functioning 

8! 

□ 

□ 

□ 

□ 

□ 

- 

None 

Mild 

Moderate 

Marked* 

Extreme* 

Insufficient 

3. Difficulties in Maintaining 






Evidence 

Concentration, Persistence, 
or Pace 

n 

181 

□ 

□ 

□ 

□ 




One 


Four* 





or 


or 

insufficiem 

4. Episodes of 

None 


Two 

Three* 

More 

Evidence 

Decompensation, 

Each of Extended Duration 

Si 


□ 

□ 

□ 

□ 


*0«grse of fimrtation that saKsfias th« functicnal criterion. 




nil 
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B. "C" Criteria of the Listings 

1. Complete this section If 12.02 (Organic Mental), 12.03 (Schizophrenic, etc.), orl2.04 (Affective) applies 
and the requirements in paragraph B of the appropriate listing are not satisfied. 

NOTE; Item 1 below is more than a measure of frequency and duration. See 12.00C4 and also read 
carefully the instnjctions for this section. 


□ Medically documented history of a chronic organic mental (12.02), schizophrenic, etc. (12.03). or affective 
(12.04) disorder of at least 2 years' duration that has caused more than a minimal limitation of ability to do 
any basic work activity, with symptoms or signs currently attenuated by medicati(Xt or psychosocial support, 
and one of the following: 

!.□ Repeated episodes of decompensation, each of extended duration 

2. a A residual disease process that has resulted sudi marginal adjustment that even a minimal 

increase in mental demands or charrge in the environment would be predicled to cause the individual 
to decompensate 

3.0 cun-ent history of 1 or more years' Inability to function outside a highly supportive living arrangement 
with an Indication of continued need for such an arrangement. 


63 Evidence does not establish the presence of the "C criteria 

Q Insufficient evidence to establish the presence of tfie ‘C" criteria (explain in Part IV, Consultant's Notes). 


2. Complete this section If 12.06 (Anxiety-Related) spiles ind the requirements in paragraph B o1 listing 
12.06 are not satisfied. 

n Complete inability to function independently outside the area of one's home 
6! Evidence does not establish the presence of the "C criterion 

n Insufficient evidence to establish the presence of the ’C criterion (explain in Part iV, Consuttanfs Notes). 


Form SSA-2508-eK (06-2001) ef {6-2005) 
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CONSULTAm-S NOTES 

j35y^fej|a^y^UL4 yrs of education alleges depression. H/o skilled work as a 
Reportedly rx'd Xanax from TP, no professional MH tx. 

ICCs Has feelings of depression because can't work anymore or do what she used to 
because of her physical condition. Xanax, helps w/ sx, not seeking professional hh 
tx, 

ADLs: lives w/ family, takes care of kids and husband, problems sleeping b/c of 
physical allegations, problems w/ personal care due to physical, no reminders for 
meds, sometimes prepares sandwiches but doesn't cook, doesn't do chores, only go 
outside when necessary, can go out alone and does drive, can pay bills and manage 
accounts, like to read, spends time w/ others when they come by, regularly goes to 
the doctor, no problems getting along w/ others, problems w/ meroory/concentratlon, 
don't know how long can pay attention, finishes what is started, follows 
instructions very well, handles stress and changes very well 

TXt flBllllillliBBBlIBHiilll^^^HHIII^IIIIimi 1/19/0 7 TF f/u didn't note any MH 
complaints or meds , but gave dx of depression w/ anxiety, similar dx made on 
10/23/07. 

SELMA DOCTORS CLINIC; 7/21/08 note showed clmt rx'd Xanax 1 mg. 7/25/07 f/u noted 
clmt taking Xanax for nerves. 

OVERALL RATING: 02 

Clmt alleges depression. ADLs reflect limitations based primarily on physical 
allegations, with minimal independent mental limitations or complaints noted. Clmt 
has dx of depression and anxiety frcm TPs, no professional MH tx. It appears that 
his/her complaints are overwhelmingly of a physical nature; therefore, there is no 
need for further MH development. Her mental health hx doesn't appear to 
significantly affect her current functioning. 
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Section 223 and section 1633 of the Sodal Security Act authorize the information requested on this forni The 
informaticm provided will be used in making a dedsicn on this claim. Completion of this form is mandatory in 
disability claims involving mental impairments. Falluie to complete this form may result in a delay in 
processing the claim. Information furnished on this form may be disclosed by the Social Security 
Administration to another person or governmental agency only with respect to Sodal Security programs and to 
comply with federal laws requiring the exchange of information between Social Security and another agency. 

We may also use the information you give us when we match records by computer. Matching programs 
compare <Hir records with those of dher Federal, State, or local government agencies. Many agencies may use 
matching programs to find or prove that a peiscn qualtfies for benefits paid by the Federal government. TTie 
law allows us to do this even tf you do not agree to ft. 

Explanations about these and other reasons why information about you may be used or given out are available 
in Social Security offices. H you want to learn more about this, contact my Social Security office. 

Paperwork Reduction Act Statement - This information collection meets the requirements of 44 U. 
S.C. § 3507, as amended by Section 2 of the Pa^rwork Reduction Act of 1995 . You do not need to 
answer these questions unless we di^lay a valid Office of Management and Budget control number. 
We estimate that it will take about l5 minutes to read the instructions, gather the facts, and answer the 
quesUons. SEND OR BRING THE COMPLETED FORM TO YOUR 
LOCALSOCIALSECURITY OFFICE. To find tte nearest office, call 1-800-772-1213. Send 
only comment on our time estimate above to: 5SA, 6401 Security Boulevard, Baltimore, MD 
21235-6401. 
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SOCIAL SECURITY ADMINISTRATION 


Refer To^ 


Office of Disability Adjudication and Review 
4344 Carmichael Rd 
Suite 200 

Montgomery, AL 36106-3730 


Date: April 23, 2010 



Notice of Decision Fully Favorable 

1 carefully reviewed the facts of your case and made a fully favorable decision on your 
application(s) for a period of disability, disability insurance benefits, and Supplemental Security 
Income filed on October 22, 2008 and October 22, 2008. 1 stated the basis for my decision at 
your hearing held on April 9, 2010. 1 adopt the findings of fact and reasons that 1 gave at the 
hearing. Please read this notice of decision. 

I found you disabled as of January 23, 2007 because of partial complex seizure disorder; sleep 
apnea disorder; lumbar disc disease; bursitis, tight shoulder; headaches; depression; asthma; and 
morbid obesity so severe that you cannot perform your past relevant work or other work existing 
in significant numbers in the national economy. 

It is my recommendation that a medical reexamination be completed in 24 months to determine 
if you still meet the requirements for disability. 

If you would like more information about my decision, I can provide you with a record of my 
oral decision. Y ou must ask for this record in writing. You may mail or bring your request to any 
Social Security or hearing office. Please put the Social Security number shown above on your 
request. 

Another office will process my decision and decide if you meet thenon-disability requirements 
for Supplemental Security Income payments. That office may ask you for more information. If 
you do not hear anything within 60 days of the date of this notice, please contact your local 
office. The contact information for your local office is at the end of this notice. 

If You Disagree With My Decision 

If you disagree with my decision, you may file atr appeal with the Appeals Council. 

How To File An Appeal 

To file an appeal you or your representative must ask in writing that the Appeals Council review 
my decision. You may use our Request for Review form (HA-520) or write a letter. The form is 


Permanent Subcommittee on lnvestl£ation_s 
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available at www.socialsecurity.gov. Please put the Social Security number shown above on any 
appeal you file. If you need help, you may file in person at any Social Security or hearing office. 

Please send your request to: 

Appeals Council 

Office of Disability Adjudication and Review 

5107 Leesburg Pike 

Falls Church, VA 22041-3255 

Time Limit To File An Appeal 

You must file your written appeal within 60 days of the date you get this notice. The Appeals 
Council assumes you got this notice 5 days after the date of the notice unless you show you did 
not get it within the 5 -day period. 

The Appeals Council will dismiss a late request unless you show you had a good reason for not 
filing it on time. 

What Else You May Send Us 

You or your representative may send us a written statement about your case. You may also send 
us new evidence. You should send your written statement and any new evidence with your 
appeal. Sending your written statement and any new evidence with your appeal may help us 
review your case sooner. 

How An Appeal Works 

The Appeals Council will consider your entire case. It will consider all of my decision, even the 
parts with which you agree. Review can make any part of my decision more or less favorable or 
unfavorable to you. The rules the Appeals Council uses are in the Code of Federal Regulations, 
Title 20, Chapter III, Part 404 (Subpart J) and Part 416 (Subpart N). 

The Appeals Council may: 

• Deny your appeal, 

• Return your case to me or another administrative law judge for a new decision, 

• Issue its own decision, or 

• Dismiss your case. 

The Appeals Council will send you a notice telling you what it decides to do. If the Appeals 
Council denies your appeal, my decision will become the final decision. 

The Appeals CouncU May Review My Decision On Its Own 

The Appeals Council may review my decision even if you do not appeal. If the Appeals Council 
reviews your case on its own, it will send you a notice within 60 days of the date of this notice. 


See Next Page 
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When There Is No Appeals Council Review 

If you do not appeal and the Appeals Council does not review ray decision on its own, my 
decision will become final. A final decision can be changed only under special circumstances. 
You will not have the right to Federal court review. 

If You Have Any Questions 

We invite you to visit our website located at www.socialsecurity.gov to find answers to general 
questions about social security. You may also call (800) 772-1213 with questions. If you are deaf 
or hard of hearing, please use our TTY number (800) 325-0778. 

If you have any other questions, please call, write, or visit any Social Security office. Please have 
this notice and decision with you. The telephone number of the local office that serves your area 
is (334)875-0587. Its address is: 

Social Security 
1 20 Executive Park Ln 
Selma, AL 36701-7734 


/s/ tZlttey 
Tracy S. Guice 
Administrative Law Judge 

April 23, 2010 

Date 


Enclosures: 

Form HA-L15 (Fee Agreement Approval) 
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SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 

ORDER OF ADMINISTRATIVE LAW JUDGE 

IN THE CASE OF CLAIM FOR 


Period of Disability, Disability Insurance 



(Wage Earner) (Social Security Number) 


I approve the fee agreement between the claimant and her representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise excepted. I neither 
approve nor disapprove any other aspect of the agreement. 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 

Fee Agreement Approval: You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days from the day you get this order. Tell us that you disagree with the 
approval of the agreement and give your reasons. Your representative also has 15 days to write 
us if he or she does not agree with the approval of the fee agreement. Send your request to this 
address: 

Ollie Garmon 

Regional Chief Administrative Law Judge 

SSAODARRO 

Suite 20tl0 

61 Forsyth Street S W 

Atlanta, GA 30303 

Fee Agreement Amount; You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement If so, please write directly to me as the 
deciding Administrative Law Judge within 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 1 5 days to write me if he/she does 
not agree with the fee amount under the approved agreement. 


See Next Page 
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You should include the social security number(s) shown on this order on any papers that you 
send us. 

/s/ 

Tracy S. Guice 
Administrative Law Judge 

April 23, 2010 

Date 



Form HA-L! 5 (03-2007) 


PATIENT: IMI 
DATE: 02/06/2007 


SUBJECTIVE: Patient who is post excision of infected hernia mesh pSr^P 
||Pm||||||P|[|Having some lower abdominal pain, urinary symptoms, occasional 
some nosebleed. of HTN. Does a lot of lifting at work. 

OBJECTIVE: VS: Stable. HEENT; TMs normal. Nares normal. Pharynx 
normal. Lungs are clear. CV normal. Abdomen benign. Extremities normal. 
Neuro stable. 

ASSESSMENT: 

1. UTT 

2. Status post abdominal hernia. 

3. Allergic rhinitis. 

PLAN; Accuhist LA nightly, continue Zestoretic 20/12.5. Add Macrodantin 
with meals. Increase fluids, complete Boctrim. F/U in a month or prn. 
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EXHIBIT NO. 2F 
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DZSCSAROe SUUM&SY 


Patien.t:| 

Atcendlng: 

Adm iaaion Date: 0 1/23/07 

i r Age : 



^.ACC 

ROOM #: R. 213-1 ' 
HSC:MEDrCAL-SURGIC^ INP RACE? B 


HR #;| 

Pt Account: #1 
01/23/2D07 Roam R.213 
Sex: F Age: 39y 


DATE OF DICTATION: 01/28/2007 10:11:30 


HSC: MED RACE: 5 


I5ATE OF DISCHARGB: 01/26/2007 


HOSPITAL COURSE: Thla 39-year-old female came to us with severe epigastric 

pain and cenderneee. She underwent incisional hernia repair with mesh, ihe 
had aches, pain, chills, and fever and not getting any better. She underwent 
laparocomy. We removed the meeh which was infected with mrSa and marked j: 
flbrosie. The fibrous tissue was ddbrlded, and the meeh removed. She ll 
received IV Vancomycin dxiring the hospital course. She was afebrile upon^; 
release. She was sent home on Septra an additional 10 days. She had !> 
significant improvement in. her preoperative pain status. The wound was clean 
and dry and staples were still in. She is to follow up in the office within 
5 days. She le released home on iron tablets and percocet Cor pain p.r.n>l 
7.5 mg, IS tablets. || 

J • ' 

PINAL DIAGNOSIS: Infected incisional hernia with mesh of MRSA •' 



p?> PCI *LIVE* (PCI; OB Database COCVG) 
Run; 11/13/08-12:43 by 2^ 

! IPermanent Subcommittee on Investigations 
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SUBJECTIVE: History of hypertension, asthma, sleep apnea disorder, seizure disorder. 
She was involved in MVA a couple of weeks ago secondary to seizure. Been on Dilantin 
1 00 b.i.d., having shoulder, neck, low back pain. She has not worked in 2 years. 

OBJECTIVE: Vital signs - Stable. Lungs are clear. CV normal. Abdomen benign. 
Extremities - stable. L Spine tenderness LS-SI. Right shoulder tenderness AC joinL 

ASSESSMENT: 

1. Hypertension. 

2. Asthma. 

3. Sleep apnea. 

4. Obesity. 

5. Status post MVA with shoulder pain. 

6. Seizure disorder exacerbation. 

7. Bursitis, right shoulder. 


PLAN: D/C the Percocet. Increase Neurontin 300 mg b.i.d.. Hydrochlorothiazide 25 trig 
daily. Follw'irp in 6 weeks. She is going to apply for disability. 






DATE: 01/19/2007 


SUBJECTIVE: A 30yoyl complaining of poin and swelling abdominal arM. 
Hx of ventral hernia in the past. 

OBJECTIVE: VS: Weight 215, down 15 pounds. Lungs are clear. CV 
normal. Abdomen abdominal mass. Extremities normal. Ncuro stable. 

ASSESSMENT: 

1. Recurrent ventral hernia. 

PLAN; CT abdomen, pelvis. Referral to C. Lett for management. Percocet 
for pain management. F/U in a week. 
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Progress Note 


Sus herSWHBBis using her CPAP machine every night. She re^ns that she is filing 
S aUtel{,e i7stiilLving the headaches, bpweve.. She is diagnnsed wtth nugratne headaches. 

She has gained 2 lbs. since her last visit and now she IS at 288 lbs. 

Phys^^xaminationt Motor power and coordination are nomal. PaUent is morbidly obese. 

A»casiD«iit: 

1. Obstructive sleep apnea syndrome. 

2. Migraine headaches. 

I will keep her on the CPAP machine as is. She is on a pressure of Honefullv the Tonamax 

2 . I wiU start her on Topamax 50mg qhs to be increased m one w«k to 50mg bid. Hopefully the iopamax 

will help the headaches and that will also help her to lose weight. 

3 Follow-up with me in one month for re-evaluation. 

WWF 


J 
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EXHIBtT NO. 8F 
PAGE: S OF 18 



SIJCEP EVAUIATION 


lunsTiiig s*ui«« ' — — ~ 

Son'.'sc of UshuYS FtUieiu 
ReUchilityi Good 

Cbief Complaiat; Snoring and ceasatioi. of iuealhiag of about 10-15 years duration. 

Hlitmy of Pltaeat IKdcu: T1b;i is a AP-year -rid lady who has been egcperienc^ storing 
and cessaiiou of broathutg daring her sloop over the past 10-15 yaais. Her snoring is loud 
and in thraitj.'ro’.'t d".* irisdit Jin' srsorina .is .ipi'wf.iyrrd ty epioodes of cessarior of 
beathlog. Patlenisoiaciimesiiuiiues dun she chokes tbrajr. She goes to bed between 
WJO sad 1 0:00 am and “PK up between 5-JO ani 6:f« a.ra. Upon awakening die does 
not fed refiestwd at all. In die moming a'le almost alivtayc expsrianees headaches that on 
described to be in rite temples and pnsatue In nature. During the dayrime sbe is slet^ 
and tired. She bas *. high chence of doring off while .siltiiv and reeding, watching T.V.. 
as a pS T tyti flei. Ui e cor lor an hour vritkout a biualt, k:>ii when tying down to rest k die 
aftesGcoo when circumstances permit. She bes a nuidrnri: ebsnet cf doziag off sitting 
inacH vv h public place, ritling and talking to someette, and sitting quidly ailec lunch 
wilt.-.;'-- r.-rr-Tol. She has a niila chance ot'dazing ofl while in a cat stopped fbi a few 
minuics ca IrifSc. Patient ref ons that she bad a motur-roliicle aoddcni 3-4 weeics ago 
becaasn .-'-5 Cell eslRtr- She uet-rsd efftbr .mttd and li: eiiee. Pariimt tlso has nodeed 
overfhr- .--e?. fs'/.-teerr tefcutnore irritable -hen her ooual self. Sbe seems to be more 
fergeiaiU ciii at times dlsorieiitod when aht aakes up. Her weight has progresnvely 
mcieosed. In the past two yetis alone she hss added 30-100 lbs. She was 140 lbs. in 
high sch.-ii. and now she Is .<79.11 lbs. They: is so hisuiy of cataplexy, nareolepsy, sleep 
panlysis, or hypnagogic bsl t'a.-.'iuuions. Thsccisalso i .o history of oral or nasal 
surgeries. 


Review of Syatema; No synivtoma attribut>i to CV, Oi, Oil, puhnoDtiiy, bcnuuological, 
or psyrhielric. syttezi. 


Freviona Med hxi iX-ritniy: The:« is a ’..Ijt, a / of bypeu'ensioo that is relatively wail 
controlled. 

Mrdlcatleiu: Pioventil inhaisT: inovep*; x~c Hyzaar. 


AUeigy; NKDA. 

Social Uistoiy: Dory not smoke, drink, "r .‘dtusc drugs. 


INtfi 
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EXMBTT NO. 8F 
PAGE; 6 OF IB 



Date: 08/19/QS 
^ge2of3 

Family Ulsfoiy! Non-contributory. 

Phyakal EiaalnatioDr 

Vital Signs: Wdght 279.8 Iba. Height S’2 BP 128/80. PR 84/mm, RR 20/nutt. 
Oeneral /^^peexsaoe: In no acute distress. P^ent Is morbidly obese. 

H£3NT: No nawii polyps, do conjunctivitis. Mailampeti is grade IV. 

Node No biuiO» supple. Neck eiscutnlcrcacc ia 1 S.Sin. 

Lmigs: Clear and resiMiaot. No wheezing or rbonchi. 

Heart : Nonna I .*>1, W., n nTnumiure, gallops, or h«ve. 

Abdomen: Soft with no tenderness or hepamspleoomeealy. Bowel sounds are heard. 
Lymphatics: Nc i>mph nodca. 

Extt^ties: No tkribnoities, edema, clubbing, or cyanosis. 

NsuiViiogie ffeamliMtioa! 

Menial Status: Petient is awake, al^ ai.d crimicd::-!. i i D'l^iugc aid oti nc:ma!. 
Crenkil 'Jerv!!! r ran'. 

1:NT. 

II; Fundi are o otn y !, vls'jsJ am tlill in el! qiudrants. 

in, IV end VI; Hxtraocular movemeriS are rK?nni! in a!! directions with no rysufimm. 
V:r3Cl«lsrc.“siionisrQ?tr»linaUdlvisk>ns(Vl, K 
yH* fhciai WCakneS? ^ aavmmmrrv 

Vi... 

n'.vldT' 

K. '/'I ud Ster.>';e;'’/.:iastoid. 

XtJ: ii !r. -zidlinc K'd ^K.y. • wd'- jnophy ?t {iix.I.'ulatioij. 

V.oo;/ra’',\'’ f'S 

t-i"?'*: " '•? r'ln-r.-. ■^«r. « -ic -A-jorvs. 

Sufity '■ ’iL''. s'ii'ka jU V UgUtrcicK 'nbralirn, sai'. ;;o-rit!C 2 i tta\se, 

Co'jidiallju: ULre.AvfaihIe {il.jc. lo nose uul hec’t to sllns exuu^ fcilatetally. 

Gait; Uaranatfcable. 

A.'4u:jUMt 1411 S tSapBVWi; 

1 . Ocsauciit-e sieejj apnea syncioii’.e. T!u>; is suiiported by tV: palisnt's h!«toiy of 
giorinff, oeuaxion of breathing, tad daytime sjeepuieas. 

2. HypeitEttsic-iX 


3I/i6 SBOd 


E:98:x8t’;£; 


te:'T 59SZ/Te/Zt 
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EXHIBtTNO. BF 
PA06:7 0Fia 



Oats; 0&‘19/a8 
Page 3 of 3 


Plan: 

1. [diseuased widths patient (he above. I discuaaed with her deep igmea and bow 
I 1 ..I will liamKie her rink uf (kveluplng bypotanslan, heist dUiese and seciccs. 

2. laaksdhernnttodriveifshcibe'LiiileepyniaU. Sbeueedstobeverycauticiuam 
dfivitiiF; e^pacBAlty 14 (hie leat aceident flirt hod. 

3. She was advised (a lose weight. 

4. The po)yaamnoann> was diacussed and patient was agreeable to have one. 

5. If the Dolysomnograin shows evidence of sleep apnea, then patient will be brought 
bach to a CPA? dtrodoii study. 

6. I will sac her aHer the sleep studies are perfonned. 




D}pk]08tB, Anokaa Boenl of sad NeBiology 

Dtplonutib AJMRQon Seiint sf Slocp ModilelsQ 


WWFtata 


ST/BB 3SVd 


ssieciefEet 


iBiil 6e03/T0/2I 


SUBJECTTVE'- History of HTN, previously been on Zestoretic ZO/lZ.S'but 
this has been causing dizziness. 

OBJECTIVE: VS: Stable. Lungs arc clear. CV normal. Abdomen benign. 
Extremitic,s - stable. Ncuro stable. 

ASSESSMENT: 

1. Anemia. 

2. HTN. 


PLAN: D/C the Zestoretic. Low dose HCTZ 1/2 tablet daily. Concerned 


about wei' 


weigi^gain. 


encourage exercises. F/U in a month or prn. 







PATTEN' 


DATE: 10/22/2008 ^ 

SUB JECTCVE: History of sleep apnea syndrome. Having some low back pain 
radiatif^ to the right leg. Interested in obesity surgery. Feeling depressed. 

OBEJCTTVE: Morbidly obese female. No acute distress. Vital signs stable. Pharynx 
normal. Lungs arc clear. Cardiovascular normal. EattrCmities stable. 

ASSESSMENT: 

1. Low back pain. 

2. Radiculopathy. 

3. History of asthma. 

4. Sleep apnea disorder. 

PLAN: Pepcid 20 daily. Ventolin 2 puffs q6 hours. X-ray lumbar spine. Put on 1200 
calorie diet. F/U in a month. 

[N 
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SUBJECTIVE: History of persistent low bock pain. No response to the Naprosyn. 
On Percocet. 

OBJECTIVE: Vital signs stable. Lungs arc clear. Cordiovascular is normal. 
Extremities - stable. Neuro intact. 

ASSESSMENT: 

1. Lumbar disk syndrome. 

PLAN: MRI lumbar spine. Percocet b.i.d. Obesity counseling os well. She is 
morbidly obese. No improvement. Follow up in a month. Exercise as tolerated. 



Permanent Subcommittee on Investigations 
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PATIE^pHl^^^H 




DATE: 01/26/2009 



► 


SUBJECTIVE: History of osteoarthritis, pan and stiffness. History of CPAP 
disorder, using CPAP nwchine. Been on Pcrcocet for pain. On Paxil for 
depression. She desires obesity surgery. She has not lost any weight since 
starting. 

OBJECTIVE: VITAL SISNS: Stabie. Weight 289. Biood pressure 130/80. 
LUNSS: Ciear. CV: Normoi. ABDOMEN: Benign. EXTREMITIES: Stable. 

ASSESSMENT: 

1. Morbid obesity. 

2. Hypertension. 

3. Sleep apnea disorder. 

PLAN: Neurontin 100 b.i.d., continue hydrochlorothiazide doily. CPAP as 
directed. Follow up here in a month's time. Referral to obesity clinic. 

(y^ 
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ALABAMA DISABDLrTY DETERMINATION SERVICE 
VOCATIONAL RATIONALE FORM 


EKKRTNO. 13E 
PAOe: 1 OP 3 


CLAIMANT NAME: 

Dale of Birth:, 
DISABILITY SPECIALISI 



CLAIM 


j. GENERAL CLAIM INFORh^ATION 


RATIONALE IS FOR: 
^ 1. Current Evaluation 
f: 2. Date Last Insured 


B. AGE: 

1. Younger Individual (Up to 49) 
fj 2. Approaching Advanced Age (50-54) 
t J 3. Advanced Age (55-59) 
f 4. Approaching Retirement Age (60-64) 

C. EDUCATION: 

1 . IlliterateyNo English 
0 2. Marginal (6 years or less) 


■{ : 3. Pnsjected After 12 Months 
O 4. Other: 


r~: 3, Limited (7-11 years) 

.5? 4. High School (12 years or more) 


II. PAST RELEVANT WORK 

f*; A. The claimant has no past relevant work experience. 

1. The claimant has a severe impairment, is of advanced age or older and has a limited education. 
This fits the special adverse vocational profile. (POMS D1 25010.001 B.2.) 

I • B, The limitations outlined in RFC/MRFC dated are consistent with the physical/ 

mental requirements of the claimant's past relevant work as a: 

B l. as the job was actually performed AND/OR 

2. as the job is usually performed in the national economy 
DOT# 

C. 1 . The claimant's past relevant work as actually performed would be ruled out due to limitations 
outlined in RFC/MRFC dated 01/13/2009 



E. 

F. 

G. 


RFC limitations THAT RULE OUT JOB 
Stand and walk about 4, Lift/carry 20/10, unskilled work 
Stand and walk about 4, Lift/cariy 20/10, unskilled work 
Stand and walk about 4, Lift carry 20/10, unskilled work 


2. The claimant's past relevant work as usually performed in the national economy would be 
ruled out due to limitations outlined in the RFC/MRFC dated 


DOT# RFCLIMITATIONSTHATRULEOUTJOB 


A. 299.167-010 

See above. Unskilled work 

B. 355.674-014x3 

See above. Unskilled work 

C. 355.674-014 

See above. Unskilled work 

D. 


B. 


F. 


G. 
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CLAIMANT NAMEn 
DISABILITY SPECIALIST: , 



D. The claimant's past relevant work as a is a combination of two or more 

different jobs. As such, the job is determined to have direct correlation to one occupational title in the 
national economy (D.O.T.). The claimant’s description regarding the physical/mental demands of this job are 
therefore accepted as given. (^ITEM II.C.l must be completed.) 


fj E. Reasonable attempts to document ail of the claimant's past relevant work have been unsuccessful. 
Review of the vcxational information already in file supports the claimant’s ability to perform 
other work, step 5. (Reference: Prototype Operating Instructions, Section III. C. 9.) 

Additional Rationale Comments: 


III. OTHER WORK 


A. RFC/MRFC Asses3ment(s): Maximum Work Capacity 


R 


m 


a 


1. No Exertional Limitations 

2. Heavy Work Range 

3. Medium Work Range 

4. Light Work Range 

5. Limited Light Work Range 

6. Sedentary Work Range 

7. Less Than A Full Sedentary Work Range 

8. Skilled Level Work 

9. Semi-Skilled Level Work 

10. Unskdled Level Work 

11. Unskilled Work Requirements Not Met 


Date(s): 12/3/08 1/13/09 


fj B. The restrictions as outlined on O RFC or f**- MRFC dated would preclude the ckimant 

from performing the basic requirements of O sedentary OR fj unskilled work due to: 


f'': C. The claimant has acquired skills from past relevant work, but the issue of transferability of those 
skills to other Jobs is immaterial. Job citation of occupations the claimant could perform Is 
located to I1I.E. 

fT D. The claimant has acquired skills from relevant past work that are transferable to other jobs. Please 
refer to the vocational analysis in file. 


E. The claimant has not acquired transferable skills. The overall vocational profile remains favorable 
for work adjustment to other jobs. Examples of jobs this claimant can perfonn include: 


JOB TITLE/DOT# 

1. Hander in 683.687-018 

2. Lens Inserter 713.687-026 

3. Cuff Foicer 685.687-014 


STRENGTH/SKILL LEVEL 
UnskiUed/sedentary 
Unskilled/sedentary 
Unski 11 ed/Sed entary 


Affirmative evidence of job existence is conErmed by the appropriate reference material which 
documents a significant number of individuals are employed in the primary industries wherein 
these jobs are found. 
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F.The ckimant has a severe upper extremity in^airment that causes aj i partial OR major loss of 
the use of the OR Agbt upper extremity. Given the claimant's age of and the 

absence of any transferable sldlls, such restrictions as indicated by the RFC dated 

would not preclude the claiinant from adjusting to oflrer unskilled types of work involving eleincnlai 
handling functions, non-coraplex clerical or customer service and simple machine lending work. 
These Job functions include such activities as welding, assembling, inspecting and sanding/fioishing. 
These jobs arc found’ throughout the national economy in numerous work settings. 


I : G. This claimant's age is within a few daysyweeks of a higher age category and using that higher age 
category would result in a favorable determination. The following factoids) will justify use of a 
higher age category: 



1. English literacy is minimal. 

2. The ability to communicate in English is marginal. 

3. The requirements for meeting an educadonal level are marginal, 

4. There are multiple years of unskilled woric in an isolated industry. 

5. There are impairments, in addition to primary impairment(s), that were considered in the 
RFC assessment but did not significantly impact on the occupational base of the 
exertional level established by the RFC assessment. 


H. The claimant fj HAS HAS NOT acquired skills from past work activity. The overall 
vocational profile is not favorable for work adjustment to other jobs because: 


^ I. Vocational Rule Number: 201.28 

1. Rule is met and directs a decision of Disabled OR Not Disabled 

^ 2. Rule provides the framework for a decisiou of f J Diabled OR ^ Not Disabled 

Additional Rationale Comments: 


SIGNATURE: 


Date 


01/13/2009 
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April 6, 2010 


Faith Disability Advocacy Program 
2533 Broad Street 
Selma, Alabama 36701 

PHYSICAL CAPACITY EVALUATION 



Dear Sir/Madam; 


At your request, I did a disability physical capacity evaluation for 
my office on April 6, 2010. She is a 42-year-old young lady with 
complex seixure disorder, m^'or depression, sleep aimea disorder, 
and chronie bursitis, right shouldCT. Also, history of m^u||J|cadaciu^J^^^^|s 
no^ork^^nce 2007. She spent 1 0 years working at f^BPIbeing 

Part-time she was a home health aide from 19S7 to 199S^^l^^y2003- 
2004 she started having problems with hernias, imtia^mj|H||^||p by|B|^Bihi 
2006, surgery for hernia done In 2007, she had a 

third procedure done by because tnchemia had become infected and had 

to be taken down. The patient has histOD of lumbar disk disease since about 2008, 

CURRENT MEDICATIONS; include hydrochlorothiazide for blood pressure. She is on 
Prestige 50 mg daily for depression. She is on Ventolin 2 puffs q.6 hours and Advair 
100/50, one puff b.i.d. for asthma. She is on Topamax 50 mg b.i.d. for partial complex 
seizure disorder. She has CPAP equipment, setting of 8 nightly. For her lumbar disk 
disorder, she is on Pereocet 5 mg b.i.d,, Fiexeril 10 mg b.i.d. She is on Midrin p.r.n. for 
migraine headaches. 

Unfortunately, this pleasant young lady is 1 00% disabled. Please do refer to the physical 
capacity evaluation form. 

If I can be of further assistance to you, please do not hesitate to contact me. 

(t itff) (tiihlfT) - — 

i PermanentSuheommUtee on Investigations I 

w Wd6s;i0 0102 00 •-‘dH I EXHIBIT # 3 ni I lyHo-xiibs ; 



history of partial 
lumbar disk syndrome 


WOSti 
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Faith Disability Advocacy Program 
2533 N. Broad St 
Selma, A1 36701 

Date: 


EXHIBIT NO.10F 
PACE;? OF 14 


Doctor 


Doctors Medical Source Overall Opinion for Disability: 





Physical Capacity Overall Opinion for Disability: 





id Wd00:g0 0T0S 80 -Jda 
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EXHIBIT NO, 10F 


PHYSICAL CAPACniES EVALUATION FORM (PCE) 


PAGE;!0FH 


CLAEttAOT 



Please cotqilete the ibllonuig il£ins based on your diiucal evaluate of die c^aanaut and 
other results. Any item that you do not beBeve you can answer ^oold be maiked N/A 
(not answerable). 


In term of an eig/tf (8) hour workday, “Oeeasienalfy" = l%-33%; 
“Freqi^jOfy" = 34%-66%; and "Continuous^” - 67%~100%, 


L Cbimant can lift: 

Never Occaaonalfy Freqnenttf OmtiBBOB^y 


A)Upto5Ibs 

( ) 


( 

) 

( 

) 

B.) 6-10 lbs 


( 

) 

( 

) 

( 

) 

C.) 11-20 lbs 


( 

) 

( 

) 

( 

) 

D.) 21-25 lbs 

( J 

( 

) 

( 

) 

( 

) 

E.)2&-50Ibs 

d 

{ 

) 

( 

) 

{ 

) 

F.) 51-100 lbs 


( 

) 

< 

) 

( 

) 

G.) 101-150 lbs 

( ) 

( 

) 

( 

) 

( 

) 


U. Claimant can carry: 

Never Occasionaity FreqnentAy Canthtnoi^y 


A.) Up to 5 lbs 

( ) 


( 

) 

( 

) 

B.) 6-10 lbs 

(-— ) 

( 

) 

( 

) 

( 

) 

C) 11-20 lbs 

C-) 

( 

) 

( 

) 

( 

) 

D.) 21-25 lbs 


( 

) 

( 

) 

( 

) 

E.) 26-50 lbs 

Q 

( 

) 

( 

) 

( 

) 

F.) 51-100 lbs 

r) 

( 

) 

( 

) 

( 

) 

G.) 101-150 lbs 

LJ 

( 

) 

( 

) 

( 

) 


UL Chimant can me hands ftm 
Never 

A. ) Simple grasping 

Right ( ) 

Left ( ) 

B. ) Pudiii^ & pulling 

ofanncontcols 

Left 

C. ) Fine mmupuladon 

Ri^t ( ) 

Left ( ) 


Qetasioiialiy Frequently Conthtuonsly 


( — 1 

( 

) 

( 

) 


( 

) 

( 

) 

( ) 

( 

) 

( 

) 

( ) 

( 

) 

( 

) 

n 

C 

) 

( 

) 


( 

) 

( 

3 
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Page 2 


EXHIBIT lfO,10F 
PACE: 9 OF 11 


claimant 




IV. Clahaant can nsc feet fen 





Never 

OeeasionaDf Frequently 

Continnntisly 

A.) Pushing & pulling 





of leg controls 

(<V 




Rl^ 

( ) 

( ) 

( ) 

Left 

LJL 

( ) 

( ) 

( ) 

y. Ckdiiiant is able to: 





A) Stoop 

Never 

Occa^onally Fireqaai^ 

CimHuumafy 


( ) 

( ) 

( ) 

B.) Crouch 


( ) 

( ) 

( ) 

C.) Kneel 

0.) Crawl 


( ) 

( ) 

( ) 

{ ) 

( ) 

( ) 

E.) Climb 


( ) 

( ) 

( ) 

F.) Balance 


( ) 

( ) 

( ) 

G.) Reaching (ovethead) 

( ) 

( ) 

( ) 

( ) 


— ■ 





VI. claimant is aUetworii at activities welving: 


Never OctaaonaB)' Fn^ent^ Contuuionsiy 


A.) Unprotected heights 


( 

) 

( 

) 

( 

) 

B.) BeiogarouEKiinachm^ 

X-) 

( 

) 

( 

) 

( 

) 

C.) Exposure toiiKfflaxl 


( 

) 

( 

), 

< 

) 

changes in temperature ( ) 

( 

) 

( 

) 

( 

) 

and humidity 

u 

( 

) 

( 

) 

( 

) 


VIL Claimant is able to stand and/or walk: (with noimal bicals) 


less than 2 hours in an S-bonr workd^ 
at least 2 hours in an H-hour wotirday 
about 6 hours in an $-hoar workday 

medically required htaid-held sssisdve device is necessary for ambulation 



Gd WdlB:Z0 0T32 80 '-■'iH 
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Page! 


EKHIBITNO.tOF 
PAGE; 111 OF U 


CLAIMAm' 




VnL Claimaiif isabletD^ (with nonnal breaks) 

never 

__ less flian about 6 hours in an 8^ur workday 

about 6 hours in an S-hour workday 

periodically alternate sittii^ and standing to reUeve pain or discomfort 


Vnn. Claimant cart: 




LIMITED 

ONUMITED 

See 


<— > 

Hear 



Speak 


, — , 

Tempetature Extremes 



Noise 



I)ust 



Vibration 



Humidity/Welness 



Fumes, odors, chemicals, gases 





Bid Wd20:Z0 0t0Z 90 ’-rdW 
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‘MWAi. ASSSSSasESsT rot;-:. sA&us-rs 

•0OS:flBBBfc_HSia; i'aae: 'l'^6 


iXlffllTN0.1SF 

PMEHOftt 



itiaSat 


? . Lc««?Ss??: ?aSS 0 Rt or »?ers£ rassrfc?- rJ7«w;?55 


‘/fS 

I 


T''- 

y V* 


"iil 

2. i=3Sfir.-;r5 


'.l•'■4\ .■'X' AV X 'X‘; .■'• — ^ — ^ 

//{ Y I'A H ‘. ?\ A XH il 7 -/ S-\ 1 

y/ it? ■ /Ai"^ ^ 

&/ ff iju. // i) 


u 

Ho?- 2SS 


MiH 


:-?*o&nEs 


$ 

Severe 


// B 9 10 

V?jyScv^ WosS 

?s5>.*i5»’3s.^aSv 


v^Jssc?? t?$sS -Sie *Aa^ your ps^r. js :s**r353si5c>tf? 9sa d«K 


r. A 


.< 

L-‘ 

j M i 

-■. - --r. -. ’ .. ■ i S*&aw»=>M 


i« 

- r::= $ C 

■IS 


,V. 


WOrtSl^ 

AS 

A • ^f!te 

^SsSofisS'Jps 

Cy=sni--- 


S.iM'C' 

;<cxa;A 5 J 

- 

Si 8 (S>ing 

sd«f it? ii^JJ 

A iJSte 


mM rr, 

cSE> 


Tct^ifrJ -Jzsrs <s* vcvvssS" 


*.j AiJ 
Ns*At>* 
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2 

ALJ: If for some reason you don't understand a question, please 

ask me to repeat it or explain it to you. Now I will tell you that 

■ -'j. o "j ob as our hearing reporter is to make sure she takes 
notes about the hearing and also run recording equipment. That's why 
the mics are in front of you. 

CLMT: Yes, ma'am. 

ALJ: However, we can't take a notation or make a recording if 

you're just going to nod your head to respond to questions. So you do 
need to give me verbal responses and also keep your voice up so that 
we do get that recording of the hearing would you like 
to waive a formal reading of the issues? 

REP: Yes. 

ALJ: Have you and your client looked at the evidence in the 

record? Do you have any objection to that evidence? 

REP: I have an objection to the evidence that they only used the 

basic information of obesity -- 

ALJ: You need to, you need to bring the mio just a little bit 
closer. Now what were you saying, you have an objection -- 

REP: That they only looked at obesity and the asthma issue based 

on what I saw in the records -- 

ALJ : Okay . 

RBP: -- as their -- to make their decision. 

ALJ: And I have the full authority to look at everything, 
including the most recent evidence that you brought in. 

REP : Right , thank you . 

ALJ: Okay. I'll note that for the record. Before I read the 
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evidence into the record, let me tell you that I’m not bound by the 
prior unfavorable determination made at the initial level. I'm not 
bound by their decision, but I am bound by Social Security laws and 
regulations. So when I issue my decision, it’s based on all the 
evidence in the record as well as testimony I take at this hearing. 
This is a fully electronic file. It consists of lA through 4A, IB 
through 13B, ID through 5D, IE through 17E, and IF through 9F. lOF is 
a more recent request for an on-the-record disposition, including an 
evaluation performed by . indicating that the claimant 

had significant limitations as previously noted in the record. 

{Exhibits lA through lOF, previously identified, were received 
into evidence and made a part of the record thereof.) 


ALJ: All right. 


also 


in case you say anything, I would like for you to be 
under oath. So would all of you raise your right hands please. 


(The Claimant, 
testified as follows;'^ 


aving been first duly sworn, 


EXAMINATION OF CLAIMANT BY ADMINISTRATIVE LAW JUDGE: 

Q All right. let's make sure we still have that 



Q All right. You're alleging you became disabled January 23rd of 
2007. Have you worked since that date? 

A No, ma'am. 

Q Are you working now? 
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A No , ma ' am . 

Q What ' s the highest grade in school you completed? 

A 12th. 

Q Okay. You have some jobs in the past where you did some work 

^ mHIB' ' ‘^jj^lHlilHIIV' 

other jobs that you would have performed in the .past 15 years that I 
didn't name? 

No. 

Q ^^mmUmilllUm, okay. . — is there anything 

about her past work I need to ask her before you can testify? 

VE : No , ma'am. 

AL J ; Okay . 

BY ADMINISTRATIVE LAW JUDGE: 

Q llBBHHBiB I'm understanding that you have a combination of 
medical issues, including you've had some issues with headaches, but 
you more recently had some seizure issues, is that correct? 

A That's correct. 


You've been treated by 
That's correct. 


J, a neurologist, correct? 


you've also had some a'sthma problems. 

Correct . 

Shortness of breath with exertion, okay? 

Yes, ma'am. 

You've also had some problems with osteoarthritis in your 


back. 


A And right shoulder. 
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Q Okay, in your right shoulder you have bursitis, correct? 

A Correct. 

Q Sleep apnea, you've been diagnosed with sleep apnea? 

A Yes. 

Q All right. You've also had some depression issues, is that 
correct? 

A Correct . 

Q All right. And more importantly you've had some blood pressure 
issues, hypertension? 

A Yes. 

Q All right. And how much, how much do you currently weigh? 

A 276. 

Q And how tall are you? 

A Five feet. 

Q Okay. I notice today you came to the hearing using a cane. Did 
someone prescribe that fo.r you? 

A I use a cane because my back locks up on me . 

Q Okay. 

A And when my back locks up on me, I have a hard time getting 
around. So I mentioned it to my doctor. 

Q And did they recommend that you get a cane then? 

A Yes. 

Q Okay. Did they prescribe it for you? 

A He. didn't prescribe it, but he told me I could just buy one. 

Q And they instructed you to use it? 

A Yes. 
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Q Okay. Let rae ask you a couple questions about your functional 
abilities. Can you lift and carry cinything over 10 pounds without a 
problem? 

A No. 

Q Are you able to sit, stand or walk for a prolonged period of 

time? 

A No , 

Q Does even sitting bother you for a long period of time? 

A Yes . 

Q What happens? 

A When I sit for a long period of time, I start to have pain in 

my -- 

Q In your back? 

A -- in my lower back. I have to get up, move for a little 
while, then sit back down, turn in different positions. Put something 
behind my back. 

Q And let me just ask you this. It looked like — — — has 
actually put you on some seizure medication, is that true? 

A That ' s true . 

Q Has that medication helped you? 

A A little bit, yes and no because I still have episodes. 

Q Do you live alone or with anyone? 

A Me and my son live together in -- 
Q How old is your son? 

A He's four. And my daughter -- 
Q Are you the primary caregiver for him? 
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A Yes . 

Q Do you have to have help taking care of him? 

A Yes. My daughter 
Q Who comes over and helps you? 

A My daughter, she moved back in. 

Q Okay. So does your daughter also help you with your household 
chores? 

A Yes . 

Q Do you have a driver’s license? 

A I do . 

Q Do you drive? 

A Not now. 

Q Why is that? 

A Because of the seizures. 

Q You had some episodes where you had staring spells, and then 
you also had an episode where you actually passed out, or blacked out, 
is that correct? 

A Yes . 

Q Is that a yes? 

A Yes, ma'am. 

Q Okay. Anything further you want to tell me that I haven't 
asked you? 

A No, along with that, you know, when I have them I have the -- 
after I have them, you know, I have the wet pants and stuff like that. 


Q You lose control. I did read that in the record. Okay. All 
right, well thank I will tell you that based on 
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what I see as evidence in the record along with what - 
report was in lOF, that I'm going to find that her maximum residual 
functional capacity is for less than a full range of sedentary. I do 
however have two experts here and I need to get their testimony on the 
record before I can read my bench decision checklist into the record, 
okay? All right, let's go to i — — ' first. 

(The Medical Expert, — . having been first duly sworn, 

testified as follows:) 

EXAMINATION OF MEDICAL' EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q ! — - r, you've been sworn in. Could you state your full 

name for the record, please. 


Q Does the resume in the record accurately reflect your 
professional qualifications? 

A Yes. 

Q Have you had any social or professional contact with the 
claimant or her friend, : 

A I have not . 

g objections? I'm going to ask you for both 

experts, for — Do you have any objections 

to their presence and testimony or professional qualifications? 

REP: (INAUDIBLE) 


ALJ : Is that a no? 

REP : No . 

ALJ : Okay . 

BY ADMINISTRATIVE LAW JUDGE: 

you're familiar with Social Security laws. 


Q D 
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regulations including the adult listings, is that correct? 

A Yes, Your Honor. 

Q Have you been present during the claimant's testimony and also 
reviewed the evidence in the record? 

A I have . 

Q I want you to do two things for me. Based on your education, 
experience and training, could you identify for me the claimant's 
mental impairments and state whether they meet or equal a listing? 

A She has a. history of chronic major depressive disorder, deemed 
to be moderate in 2008 with a brief episode of anti -depressant 
medication prescribed by her family physician. There is no ongoing 
mental health treatment for that. 

Q Does this meet or equal a listing based on your education, 
experience and training? 

A It does not meet or equal the 12.04 listing. Judge. 

Q When we look at the B criteria, could you give me those 
limitations with regard to your education, experience and training and 
review of the record? 

A Well, this would be for that time period because there's 
nothing current . 

Q Correct. 

A No impairments maintaining activities of daily living. 

Moderate impairments maintaining concentration, persistence and pace. 
Mild to moderate impairments maintaining social functioning with no 
episodes of decompensation present. 

Q All right. Would the claimant, in your opinion, be able to 
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perform work activity that involved complex instructions, or would she 
be reduced basically to unskilled type work? 

A There is not information in here that indicates that she would 
not be able to perform complex tasks. 

Q But given -- if you also 

A If you take the combination of everything, that would probably 
be difficult, yes. 

Q Okay, all right. Any questions for 

REP: (INAUDIBLE) 

AL J : Okay. Is that a no? You have to say -- 

REP : No . 

ALJ: --- just a little bit louder so we do get a recording of 

your testimony. 

REP : No . 

(The Vocational Expert, . having been first 

duly. sworn, testified as follows:) 

EXAMINATION OF VOCATIONAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q T - you’ve been sworn in. Could you state your 

full name for the record please. 

A " 

Q Does the resume in the record accurately reflect your 
professional qualifications? 

A Yes, it does. 

Q Have you had any social or professional contact with the 
claimant or her friend, 

A No , ma'am. 

Q Have you reviewed the evidence in the record with regard to 
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the claimant’s work history? 

A Yes, I have. 

Q Could you identify for me the claimant's past work with regard 
to the past 15 years, job title, skill and exertional level? 


A She ' s worked as al 


which is light and on the 


lower end semiskilled range. It has an SVP:3. She's also worked as a 

jjjlll^lll^^ (fllHlHBIIIIIlit^ ^lllllllllllllllllll^^ Dictionary o 

Occupational Titles describes that work as medium, semiskilled. She 
functioned at the medium, semiskilled range in the ^||||BIIHIII|||^^ 
then at the heavy, semiskilled range in the I^^^bbIimiihiiiiiiiiiim 


Q All right. 


[I'm sorry. 


Q I would for you to •- for hypothetical number one to consider 
an individual of the claimant's age, education and vocational 
experience.' Who is not able to engage in work activity on a regular 
and consistent basis for eight hours a day, 40 hours a week, or 
maintain concentration for two-hour periods during an eight-hour 
workday. First, would such an individual be able to perform any of the 
claimant's past work? And if not, would there be other jobs in the 
regional or national economies? 

A No to both questions. 

Q Any questions for ' " ' ■“ 

REP: No, not at this time. 

based on the evidence in the record, your 
testimony and the testimony of the experts, I'm going to issue a fully 
favorable bench decision. I will read this checklist into the record 
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and it will become your decision in this case. You will receive a 
notice in the mail confirming everything that's happened here today. I 
will, after I read it into the record, provide it to your 


representative. You may review it, 


and state whether you 


.have any objections thereto. Then you'll need to give it back to me 
because it will be scanned into the record after this hearing and go 


in as Exhibit 5A. 


This is the case of 


I'm not going to say your first 


name correctly. 


.I'm so sorry. 


Social Security 


numbef^l^llllPIIPIIIUmplay ' s hearing date is April the 9th of 2010. The 
claimant filed applications for Title II and Title XVI on October 22nd 
of 2008. Her alleged onset date is January 23rd of 2007, and her date 
last insured for Title II purposes only is March 31st of 2012. The 
claimant has a combination of impairments as noted in the record. 
Partial/complex seizure disorder, sleep apnea disorder, lumbar disk 
disease, bursitis of the right shoulder, headaches, depression, 
asthma, and morbid obesity. As noted, the claimant does not meet or 


equal one of the listings. Dr - 


testified the claimant would not 


have restrictions of daily living, but had moderate limitations or 
restrictions of maintaining social functioning and concentration, 
persistence and pace. The combination of the claimant's impairments 
result in a maximum residual functional capacity for less than a full 
range of unskilled sedentary work. This is based on the combination of 
her impairments with consideration under Social Security ruling 0201P, 
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and that's the ruling of obesity. When you have someone who is 
morbidly obese with a 55.8 body mass index, you look at how the other 
functioning systems of their body are affected by their size, or their 
weight. 


REP: Right. 

ALJ: In this case we have a seizure issue, we have hypertension, 

we have a lumbar disk issue, we also have asthma. So when you look at 
all those in combination, it begins to erode the occupational base 
under 968P and 9P which are Social Security rulings of which you could 
work. And this was the testimony provided by the vocational expert. He 
identified your past work as light, medium and heavy, and semiskilled. 
However he indicated there would be no jobs that you could -- you 
could not return to your past job or any other jobs given this 
residual functional capacity I've outlined. I’m also going to 
recommend a medical re-evaluation in 24 months. I have approved the 
fee agreement with ^ 


" I'm going to let you come up here and look at this. 
It is handwritten and I do apologize for that. I type much better than 
I write something out. You can review it. Everything that I've read 
into the record is identified in that checklist. If you have any 
objections to the checklist, you need to state them now. If not, we're 
going to have that scanned in. You'll need to give it back to me and 
I'll scan it into the record after this hearing. It will go in as 
Exhibit 5A. And we're allowing!^||||||||||||||||[||P^ opportunity to review 


the bench checklist. Any objections? 
REP: No objections. Your Honor. 
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AL J : Okay. All right, you'll need to give it back to me if 
you're concluded. Anything further you or your client would like to 
add on the record? 

CLMT : No . 

REP: No, Your Honor. 

ALJ: All right. Thank '^[||||||||||||||||||^^ being patient with 

us . 

CLMT: Thank you. 

ALJ: And coming and providing your testimony. And with nothing 
further to add, then we'll close the hearing and go off the record. 
(The hearing closed at 10:47 a.m. on April- 9, 2010.) 

CERTIFICATION 

I have read the foregoing and hereby certify that it is a true 
and complete transcrint^i^g^^i^testimony recorded at the hearing 
held in the case of^||[||[||mi||m[||H[|M|g before Administrative Law Judge 
Tracy S. Guice. ‘ 



Caroline Musterman, Proofreader 
Free State Reporting, Inc. 
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Social Security Administration 
Supplement^ Security Income 

Notice of Disapproved Claim 

120 EXECUTIVE PARK LN 
SELMA AL 36701 


Date: Septembe r 2, 2008 
Claim Number: . 



* Application Filed * 

August 13. 2008 

* Type of Claim * 
Individual-Disabled 

You cannot get Supplemental Security Income (SSI) for the reason given 
below. 

Why We Can't Pay You 

• We find that you have resources worth more than $2,000.00 for 
August 2008 on. 

For you to receive SSI payments, the resources that you own cannot be 
worth more than $2,000.00 for August 2008 on. We call this amount the 
limit on resources. 

Resources are the things that you own such as ceish. stocks, bank 
accounts, certain types of life insurance, buildings, and land on which 
you do not live. We do not Include as resources the home in which you 
live, one car used for transportation and some other things. 

• We explain on the leist page of this letter how we decided that you are 
not eligible for SSI because of resources that are over the limit. 


SSA-LS030 
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How You May Be Able To Receive SSI 

Although your resources would prevent you from receiving payments, you may 
still be able to receive SSI while you are trying to sell your resources if all of 
the following are true. 

• The value of cash, including savings, and other things you have that 
can easily be changed into cash is less than $1,911.00. 

• You have other things that cannot easily be changed into cash and 
these things make your resources too high. Examples of such things 
are a building or land on which you do not live. 

• You will sign a written agreement which allows you to receive SSI 
payments while you are trying to sell the property that causes your 
resources to be over the limit. 

• You agree to repay any SSI payments which you receive while trying to 
sell the property. 

If you think all of these are true about you, and you want to receive SSI 
payments, please contact the local Social Security office. 

Information About Medicaid And Other Benefits 

• An agency of your State will advise you about the Medicaid program. 

If you have any questions about your eligibility for Medicaid or need 
immediate medical assistance, you should get in touch with the State 
agency which handles eligibility for medical assistance. 

• You may want to contact your local public assistance office to find out 
if you qualify for payments from them. 

You Can Review The Information in Your Case 

The decisions in this letter are based on the law. You have a right to review 
and get copies of the information in our records that we used to make the 
decisions explained in this letter. You also have a right to review and copy 
the laws, regulations and policy statements used in deciding your case. To do 
so, pletise contact us. Our telephone number eind address are shown under the 
heading "If You Have Any Questions.” 

Things To Remember 

• Because you are not eligible for the reasons given above, we have not 
determined whether or not you are disabled. 

• If at any time in the future you think you qualify for payment, please 
contact us Immediately about filing a new application. The earliest 
month for which we can pay you is the month after you file a new 
application. 


SSA-L8030 
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If You Disagree With The Decision 

If you disagree with the decision, you have the right to appeal. We will 
review your case and consider any new facts you have. 

• You have 60 days to ask for an appeal. 

• The 60 days start the day after you get this letter. We assume you got 
this letter 5 days after the date on it unless you show us that you did 
not get it within the 5-day period. 

• You must have a good reason for waiting more than 60 days to ask for 
an appeal. 

• To appeal, you must fill out a form called "Request for 
Reconsideration." The form number is SSA-561. To get this form, 
contact one of our offices. We can help you fill out the form. 

How To Appeal 

There are two ways to appeal. You pick the one you want. H you meet 
with u'* in person, it may he*p u‘ "eci'e your ca^e. 

• Ca*e Re'‘iew^ You have a right to review the facts in your file. You can 
give (is mofTBcts to add to your file. Then we'll decide your case again. 
You won't meet with the person who decides your case. This is the only 
kind of appeal you can have to appeal a medical decision. 

• Informa* Conference. You'll meet with the person who decides your 
cas^ You can tell that person why you think you're right. You can give 
us more facts to help prove you're right. You can bring other people to 
help explain your case. 

Please read the enclosed pamphlet, "Your Right to Question the Decision 
Made on Your SSI Claim." It contains more information about the appeal. 

If You Want Help With Your Appeal 

You can have a friend, representative or someone else help you. There are 
“roup* that can you to* a repre*entati * e or *i*e you ^ *e*a* *er*ice* 
if you ua* ify. There are also representatives ^o do not charge unless you 
win you~ appeal. Your local Social Security office has a list of groups that 
can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, 
we must approve the fee before he or she can collect it. 
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New Application 

You have the right to file a new application at any time, but filing a new 
application is not the same as appealing this decision. If you disagree with 
this decision and you file a new application instead of appealing you might 
lose some benefits, or not qualify tor any benefits. So, if you disagree with 
this decision, you should ask for an appeal within 60 days. 

If You Have Any Questions 

For general information about SSI, visit our website at www.socialsecurity.gov 
on the Internet. You will find the law and regulations about SSI eligibility 
and SSI payment amounts at www.socialsecurity.gov/SSIrules/. 

For general questions about SSI or specific questions about your case, you 
may call us toll-free at 1-800-772-1213, or call your local Social Security office 
at 334-875-0587. Our lines are busiest early in the week and early in the 
month, so if your business can wait, it's best to call at other times. We can 
answer most questions over the phone. You can also write or visit any Social 
Security office. The office that serves your area is located at: 

SOCIAL SECURITY 

120 EXECUTIVE PARK LN 

SELMA AL 36701 


If you do call or visit an office, please have this letter with you. It will help 
us answer your questions. Also, if you plan to visit an office, you may call 
ahead to make an appointment. This will help us serve you more quickly 
when you arrive at the office. 

We are sending you a pamphlet which contains important information you 
should know. The pamphlet is called "Your Right To Question The Decision 
Made On Your SSI Claim." 

Paul D. Barnes 
Regional Commissioner 


Enclosure(s); 
Pub 05-11008 
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HOW WE FIGUBED YOUK INELIGIBn.ITY FOR August 2008 ON 

You are not eligible for SSI for August 2008 on because your resources are 
worth more than the $2,000.00 resources limit. On the first day of August 2008 
you owned the following items which count toward the resources limit. 


Your Resources That We Count 

1995 CHEVROLET Truck 
1995 PONTIAC Truck 

Your Resources That We Count 

SSI Resources Limit for an Individual 
Amount Over the Resource Limit 


$ 2 , 000.00 

$ 2 , 200.00 

$ 4 , 200.00 

-$2,000.00 

$ 2 , 200.00 


IMPORTANT REMINDERS 

We counted only the resources listed above. We generally do not count the 
value of a home, one vehicle, and a burial fund of up to $1,500.00. Contact 
your local Social Security office if you have questions about how we 
determined the value of your resources or wish to report that the value has 
changed. 

If your resources shown above are reduced below $2,000.00, you may become 
eligible for SSI benefits. If you give aw^ or sell resources for less than they 
are worth, you could be ineligible for SSI for up to 36 months. Contact your 
local Social Security office for information about how disposing of resources 
affects eligibility for SSI. 
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Social Security Administration 

RETIREMENT, SURVIVORS, AND DISABILITY INSURANCE 
Notice of Disapproved Claim 



DATE: 09/26/2008 


Claim Nuro _ 
WE's Number: 


Telephone: 



We are writing about your claim for Social Security disability benefits 
Baaed on a review of your health problems you do not qualify for bene- 
fits on this claim. This is because you are not disabled under our 
rules. 

We have enclosed information about the disability rules and more details 
about the decision on your claim. 

ABOUT THE DECISION 

Doctors and other trained staff looked at your case and made this deci- 
sion. They work for your State but used our rules. 

Please remember that there are many types of disability programs, both 
government and private, which use different rules. A person may be 
receiving benefits under another program and still not be entitled under 
our rules. This may be true in your case. 

IF YOU DISAGREE WITH THE DECISION 

If you disagree with this decision, you have the right to request a 
hearing. We will review your case and consider any new facts you have. 

A person who has not seen your case before will look at it. 

* You have 60 days to ask for a hearing. 

* The 60 days start the day after you get this letter. We assume 
you got this letter 5 days after the date on it unless you show 
us that you did not get it within the 5-day period. 

* You must have a good reason for waiting more than 60 days to ask 
for an appeal. 

* You have to ask for a hearing in writing. We will ask you to 
complete a form HA-501-U2, called "Request for Hearing.” You may 
contact one of our offices or call 1-800-772-1213 to request this 
form. Or you may complete this form online at: 

http : //WWW . socialsecurity.gov/dieability/appeal . Contact one of 
our offices if you want help. 
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Social Security Administration 

RETIREMENT, SURVIVORS, AND DISABILITY INSURANCE 
Notice of Disapproved Claim 


* In addition, you should complete a "Disability Report-Appeal" to 
tell us about your medical condition since you filed your claim. 

You may contact one of our offices or call 1-800-772-1213 to 
request this form. Or, you may complete this report online after 
you complete the online Request for Hearing, ^ 

Please read the. enclosed pamphlet, "Your Right to Question the Decision 
Made on Your Social Security Claim." It contains more information about 
the hearing. 

NEW APPLICATION 

You have the right to file a new application at any time, but filing a 
new application is not the same as appealing this decision. If you 
disagree with this decision and you file a new application instead of 
appealing: 

* You might lose some benefits, or not qualify for any benefits, and 

* We could deny the new application using this decision, if the facts 
and issues are the same. 

So, if you disagree with this decision, you should ask for an appeal 
within 60 days. 

IF YOU WANT HELP WITH YOUR APPEAL 

You can have a friend, lawyer, or someone else help you. There are 
groups that can help you find a lawyer or give you free legal services 
if you qualify. There are also lawyers who do not charge unless you 
win your appeal. Your local Social Security office has a list of 
groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire 
someone, we must approve the fee before he or she can collect it. And 
if you hire a lawyer, we will withhold up to 25 percent of any past 
due Social Security benefits to pay toward the fee. 

OTHER BENEFITS 

Based on the application you filed, you are not entitled to any 
other benefits, besides those you may already be getting. In the 
future, if you think you may be entitled to other benefits you will 
need to apply again. (THIS SECTION DOES NOT APPLY TO YOU IF YOU 
HAVE ANOTHER SOCIAL SECURITY CLAIM PENDING.) 
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Social Security Administration 

RETiREMENT, SURVIVORS, AND DISABILITY INSURANCE 
Notice of Disapproved Claim 


IF YOU HAVE AKY QUESTIONS 

If you have any questions, you may call us toll-free at 1-800-772-1213 
or call your local Social Security office at the number shown on page 
1, We can answer most questions over the phone. You can also write 
or visit any Social Security office. The office that serves your area 
is located at: 

120 EXECUTIVE PARK LANE 
SELMA AL 36701 


If you do call or visit an office, please have this letter with you. 
It will help us answer your questions. Also, if you plan to visit an 
office, you may call ahead to make an appointment. This will help us 
serve you more quickly. 

Regional Commissioner 


Enclosures : 

SSA Pub. No. 05-10058 
Explanation of Decision 
Disability Rules Factaheet 
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Social Security Administration 

RETIREMENT, SURVIVORS, AND DISABILITY INSURANCE 
Notice of Disapproved Claim 


RULES FOR SOCIAL SECURITY DISABILITY 

You must meet certain rules to qualify for Social Security disability 
benefits: 

FOR DISABLED WORKER *S BENEFITS: 

You must have the required work credits and your health problems 
must: 

* keep you from doing any kind of substantial work (described 
below), and 

* last, or be expected to last, for at least 12 months in a 
row, or result in death. 

FOR DISABLED CHILD'S BENEFITS: 

You must be age 18 or older and your health problems must: 

* begin before age 22 or you must become disabled again within 

7 years after the month that your earlier period of disability 
ended, and 

* keep you from doing any kind of substantial work (described 
below) , and 

* last, or be expected to last, for at least 12 months in a row, 
or result in death. 

FOR DISABLED WIDOW'S, WIDOWER'S OR SURVIVING DIVORCED SPOUSE'S 
BENEFITS: 

You must be at least age 50, and your health problems must: 

* keep you from doing suiy kind of substantial work (described 
below) , emd 

* last, or be expected to last, for at least 12 months in a row, 
or result in death, and 

* have started before the end of a special period. 

The special period starts with the latest of: 

***the month your spouse died, or 

***the month your Social Security benefits as a parent ended, 
or 

***the month your earlier period of widow(er)'s disability 
ended . 

The special period ends at the close of the 84th month (7 
years) after the month it started. 
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Social Security Administration 

RETiREMENT, SURViVORS, AND DiSABILITY INSURANCE 
Notice of Disapproved Claim 


INFORMATION ABOUT SUBSTANTIAL WORK 

Generally, Bubstantial work is physical or mental work you are paid 
to do. Work can be substantial even if it is part-time. To decide 
if your work is substantial, we consider the nature of the job 
duties, the skills and experience you need to do the job, and how 
much you actually earn. 

Usually, we find that your work is substantial if your gross 
earnings average over $830 per month after we deduct allowable 
amounts. This monthly amount is higher for Social Security 
disability benefits due to blindness. 

Your work may be different than before your health problems began. 
It may not be as hard to do and your pay may be less. However, 
we may still find that your work is BUbstEUitial under our rules. 

If you are self-employed, we consider the kind and value of your 
work, including your part in the management of the business, as 
well as your income, to decide if your work is substantial. 

NON-ENGLISH SPEAKING INFORMATION 

If you do not speak English, or do not speak English well, we 
will provide you with an interpreter at no cost to you. Or, 
you may wish to bring your own interpreter with you such as 
a friend or family member. If you want us to provide an 
interpreter, please tell us ahead of time. 
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>ocial Security Administration 


EXPLANATION OF DETERHINATION 


tea* of CiaUnnt 


Typo of Clsia 



'iNDIB 


The evidence listed was used in evaluating your claint. 

_R£Qi2fijte^eceived 09/23/08 

:onaultative Exam 09/10/08 


We have determined that your condition is not severe enough to keep you 
from working. We considered the medical and other information/ your age, 
education, training, and work experience in determining how your 
condition affects your ability to work. 

You state that you are disabled because of high blood pressure, a bad 
back, arthritis in your knees and hand, acid reflux, eye problems, and 
chest pain. The evidence shows that you have some restrictions. Your 
restrictions prevent you from performing your past work as a 

as describe this work. However, your restrictions do 
not preclude you from performing that type of work as it is normally 
performed in the national economy. 

If your condition gets worse and keeps you from working, write, call or 
visit any Social Security office about filing another application. 
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FORM APPROVED 

PHYSICAL RESIDUAL FUNCTIONAL CAPACITY ASSESSMENT 



NUMBERHOLDER (IF COB CLAIM): 

PRIMARY DIAGNOSIS: 

HTN 

SECONDARY DIAGNOSIS: 

GERD 

OTHER ALLEGED IMPAIRMENTS: ^, 
BACK, WRIST, KNEE PROBLEMS, 


{SOCIAL SECURITY NUMBER: 


CP, ASTHMA 


RFC ASSESSMENT IS FOR: 

Current Evaluation 

n Date Last 
insured: . 


Q Date 

12 Months After Onset: 


□ Other (Specify) 


(Date) 


(Date) 


PRIVACY ACT NOTICE; The infonnation requested on this form is authoriaed by Section 223 and Section 3633 of the 
Social Security Act. The information provided will be used id makiDg a decision of this claim. Failure to complete this fonn may 
result in a delay in processing the claim. Information furnished on this form may be disclosed by the Social Security 
Administration to another person or governmental agency only with respect to Social Security programs and to comply with 
Federal laws requiring the exchange of information between Social Security and other agencies. 


PAPERWORK REDUCTION ACT; This information collection meets the requirements of 44 U.S.C. § 3507, as amended by 
Section 2 of the Paperwork Reduction Act of 1995 . You do not need to answer these questions unless wc display a valid Office 
of Management and Budget control number. We estimate that it will take akwut 20 nunuies to read the instructions, gather the 
facts, and answer the questions. You /nay send comments on our time estimate above to: SSA,640] Security Blvd., Baltimore, 
MD 21235-6401. Send ardy comments relating to our time estimate to this address, not the completed form. 


i. LIMITATIONS: 


For Each Section A * F 



Base your conclusions on all evidence In file (ciinicai and laboratory findings; symptoms; observations, 
lay evidence; reports of daily activities; etc.). 


Check the blocks which reflect your reasoned judgement. 

Describe how the evidence substantiates your conclusions (Cite specific clinical and laboratory 
findings, observations, lay evidence, etc.). 

Ensure that you have: 

• Requested appropriate treating and examining source statements regarding the indivtdual's capacities 
pi 22505.000ff. and Dl 22510.000ff.) and that you have given appropriate weight to treating source 
conclusions (See Section III.). 


• Considered and responded to any alleged limitations Imposed by symptoms (pain, fatigue, etc.) 
attributable, in your judgement, to a medicaily determinable impairment Discuss your assessment of 
symptom-relat^ limitations In the explanation for your coneJusions in A - F below (See also Sealon 11.). 


• Responded to ait ail^ations of physicel limitations or factors which can cause physical limitations. 



Frequently means occurring one-third tofwo-thirds of an S-hour workday (cumulative, not continiwus). 
Occasionally means occurring from very little up to one*lhird of an 8-hour workday (cumulative, not 
continuous). 


I IPennancii^iibco3nitte^TnnvestiE8tioii^ Continued on Page 2 
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EXHIBIT N O.g 

A. EXERTIONAL UMITATIONS 

n None established. (Proceed to section B.) 

1. Occasionally lift and/or carry including Upward pulling) 

(maximum) - when less than one-third of the time or less than 10 pounds, explain the amount (llme/pounds) in item 6. 

n less than 10 pounds 
n 10 pounds 
la 20 pounds 
Q 50 pounds 
n 100 pounds or more 

2. Frequently lift and/or carry Onciuding upward pulling) 

(maximum) - when less than two-thirds of the time or less than 10 pounds, explain the amount (time/pounds) in item 6. 
n less than 10 pounds 
El 10 pounds 
n 25 pounds 
n 50 pounds or more 

3. Stand and/orwalk (with normal Ixeaks) foratotaiof- 

n less than 2 hours in an 8-hour workday 
n at least 2 hours In an 8-hour workday 
aboute hours in an 8-hour workday 

n medically required hand-held assistive device Is necessaryfor ambulation 

4. Sit (with normal breaks) fora total of • 

f~) less than about 6 hours in an 8-hour workday 
El about 6 hours in an 8-hour workday 

□ must periodically alternate sitting and standing to relieve pain or discomfort (If checked, explain in 6.) 

5. Push and/or pull (Including operation of hand and/or foot controls) - 

H unlimited, other than as shown for lift and/or carry 

□ limited in upper extremities (describe nature arxl degree) 
n limited in lower extremities (describe nature and degree) 

6. Bcpfaln how and why the evidence supports your conclusions in Item 1 through 5. 

Cite the specific facts upon which your conclusions are based. 

59 YOF 

9/08 MED CE PEs 132/83 171#, ML HABITUS, WD, NAD, MUSCLE TONE AND STRENGTH NL W/O 
ATROPHY OR ABNL MOVEMENT, CNS INTACT, MOTOR STRENGTH SYM W/O OBVIOUS WEAKNESSES. 
SENSATION INTACT-BIL TO LIGHT TOUCH AND PAIN, OBSERVED DEXTERITY W/O ATAXIA OR 
TREMOR, DTRS FULL/SYM-BIL, GAIT COORDINATED AND SMOOTH. 

MSK: FROM ALL 4 EXTs; C/S, T/S, T/C/L SPINE, L/S ALL WNL/FROM W/ EXCEPTION OF L/S 

WAS ELICITED BY EXTREME ROM; KNEES, WRISTS ALSO FROM, NO PAIN NOTED. NEURO-MOTOR 
W/O ANY DYSFUNCTION? PREFERENCE TOR R-HANDEDNESS OBSERVED, NO INVOLUNTARY MOVEMENTS 

Continued on Page 3 
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EXHIBrrHO._3F 

6. Continue (NOTE; MAKE ADDITIONAL COMMENTS IN SECTION IV) 

WERE SEEN. ABLE TO WALK ON TOES/HEELS W/O TROlffiLE. BUE-FROM; NL BALANCE, GAIT AND 
STANCE, AND REFLEXES; 5/5 BIL UE/LE; PSY WNL. ASSESS/PLAN: NEEDS SOME PHYSIOTHERAPY FOR 
LBP AND WRIST/KNEE PROBLEMS. HER REFLUX AND ASTHMA ARE WELL CONTROLLED 

7/18-20/08 D/C DX CP — MI R/O, UNCONTROLLED HTN; NONCOMPLIANCE; ARTHRITIS. PE; L78/95, 
WDWN, NAD, COARSE BS W/O CRACKLES AND WHEEZING; RRR;, NO PEDAL EDEMA, HAS A L-CALF HEALED 
WOUND; EKG-NSR. ASSESS; CP — ^ADMT TO R/O MI; MALIGNANT HTN; NONCOMPLIANCE; H/0 GERD 


B. POSTURAL UMrTATIONS 

□ None established. (Proceed to section C.) 



Frequently 

Occasionally 

n 

Never 

n 


^ IS 

K n 

LJ 

n 

LJ 

B 

□ 

9 Rfllpnning 

^ H 

LJ 

□ 

a Stooping 

^ US 

□ 

n 

A Woppling 

^ ISl 

n 

LJ 

n 

5. Crouching 

B 

U4 

□ 

i_j 

□ 


6. Crawling 




□ 


7 . When less than two-thirds of the time tor frequently or less than one-thtrd tor occaslonaily. fully describe and 
explain. Atso explain how and why the evidence supports your conclusions in items 1 through 6. Qte the 
specKic facts upon which your conclusions are based. 
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EXHBrrNO.SF 

C. MANIPULATIVE UMITATIONS 

El None estabti^ed. (Proceed to section D.) 

LIMITED UNLMITED 

1. Reaching all directions (including overhead) ^ □ □ 

2. Harxlling ^ross manipulation) ► □ □ 

3. Rngering (fine manipulation) ► Q D 

4. Feeling (skin receptors) — — ► D D 


5. Describe how the activities checked ’limited" are Impaired. Also, explain how arxl why the evidence supports 
your conclusions In Item 1 through 4. Cite the specific facts upon which your conclusions are based. 


D. VISUAL UMITATIONS 

None established. (Proceed to section E.) 

LIMITED UNLIMITED 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


Near acuity 

Far acuity 

Depth perception ■ 
Accommodation - 
Color vision 


□ 

□ 

□ 

□ 

□ 

□ 


□ 

□ 

□ 

□ 

□ 

□ 


Fteld of vision 

Describe how the faculties checked "limited'’ are impaired. Also explain how and why the evidence supports 
your conclusions in items l through 6. Cite the spet^c taas upon which your conclusions are based. 

MED CE} VISION L-20/30 R-20/30-40 OU-20/50 


Continued on Page 5 


Form SSA-4794.aK (02-3008) ef (02-2008) 


Page 4 
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EXHBTTNO. V 


E. COMMUNICATIVE UMITATIONS 

H None established. (Proceed to section F.) 

UNITED UNLIMITED 

1. Hearing ► □ □ 

Z Speaking ^ □ □ 

3. Describe how the faculties checked ’limited' are impaired. Also, ex^dain how and why the evidence supports 
your conclustons in items 1 and 2. Qte the specific facts upon whkTi your ccmdusions are based. 


F. ENVIRONMEhTTAL UMfTATIONS 
n None established. (Proceed to section II.) 


1. Extreme cold — 

2. Extreme heat - 

3. Wetness 

4. Humidity 

5. Noise — — — 

6. Vibration 

7. Fumes, odors, ■ 
dusts, gases, 
poor ventilation, 
etc. 

8. Hazards — 
(machinery, 
heights, etc.) 



AVOID 

AVOID EVEN 



CONCENTRATED 

MODERATE 

AVOID ALL 

UNLIMITED 

EXPOSURE 

EXPOSURE 

EXPOSURE 


B 

□ 

□ 


H 

□ 

□ 

-► B 

□ 

□ 

□ 

-► IS 

□ 

□ 

□ 

-► H 

□ 

□ 

□ 

-► B 

□ 

□ 

□ 

-► Bi 

□ 

□ 

□ 

-> □ 

□ 

□ 

B 


9. Describe how these environmental factors irr^ir activities and identify hazards to be avoided. Also, explain 
how and why the evidence supports your ccmdustons in items 1 through 8. Qie the specific facts upon which 
your conclusions are based. 


Continued on Page 6 
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9. Continue (NOTE; MAKE ADDITIONAL COMMENTS IN SECTION IV) 


a. SYMPTOMS 


For symptoms alleged by the cialmarrt to produce physical limllattons, and for which the following have not 
previously been addressed in section t, discuss whelh^ 

A. The symptom(s) is attributable, in your judgment, to a medically detennmable impairment. 

B. The severity or duration of the symptom(s). in your judgment, Is disproportionate to the expected severity or 
expected duration on the basis of the claimant's medically determinable jmpalrment(s). 

C. The severity of the symptom(s) and its alleged effect on function Is consistent, In your judgment, with the total 
medical and nonmedical evidence, Including statements by the claimant and others, observations regarding 
activities of daily Irving, and alterations of usual behavior or habits. 

ALSO SEE A6 

MDIs HAVE VEEN ESTAB FOR CP, HTN, GERD, ASTHMA, AND PROBS W/ LOW BACK, WRIST, AND 
KNEE W/0 ANY SIG. LROM 

ADLS REVEALS MOD LIMITIATIONS DUE TO PAIN AND REQUIRES SOME ASSISTANCE? HOWEVER, 
S/S APPEARS TO BE PARTIALLY CONSISTENT W/ FINDINGS 


iSA-4734-BK (02-200S) ef (02-2008) 


Pages 


Continued on Page 7 
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EMjBTTHO.y 

m. TREATING OR EXAMINING SOURCE STATEMENT(S) 

A. is a treating or examining source statement(s) regarding the claimant's physical capacities in tile? 

Yes □ No (includes situations in 

which there was no source 
or when ^he soutce(s) did 
not provide a statement 
regarding the claimant's 
physical capacities.) 


B. if yes, are there treating/examining source conclusions about the claimant's limitations or restrictions which are 
significantly different from yourfindings? ' 

□ Yes H No 

C. If yes, explain why those conclusions are not supported by the evidence In file. Cite the source's name and the 
statement date. 


Si,/ II 9/lO/Oe CE "SHE CAN PERFORM ALL ACTIVITIES W/0 

ASSISTANCE. SHE NEEDS TO HAVE SOME PHYSIOTHERAPY FOR HER LOWER BACK PROBLEM AS WELL 
AS WRIST KNEE PROBLEMS. HER REFLUX PROBLEM AND ASTHMA ARE WELL CONTROLLED. 

MSS ACKNOWLEDGED 


Continued on Page 8 
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CCTfflTMg.jF 

!V. ADDITIONAL COMMENTS: 


H THESE FINDINGS COMPLETE THE MEDICAL PORTION OF THE DISABILITY DETERMINATION. 
MEDICAL CONSULTANrS SIGNATURE: 1 MEDICAL CONSULTANTS CODeTIdATE: 



Form SSA-4734-BK (02-2008) «f (02-2008) Page 8 
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DISCHARGE DATE; 07/20/2008 


DISCHAASS SPNMAKY 

DATE 0? ADMISSION: 07/18/2008 
DATE OF DISCHARGE: 07/20/2008 


FINAL -DIAGNOSIS 

1. Chest paln—nyocardlaL Infarction ruled out. 

2. Uncontrolled hypertension* 

3. Konconplisnce. 

4. ArthritLa. 

DISCJiARGS CONDITION: Improved. 

DISCHARGE DIET: :.ow-iat/low-choUs:erol . 

DISCHARGS ACTIVITyj ha tolerated. 

DISCHARGE KEDICATIONS: Clor.idine 0.1 n; p.o. t.i.d., Pepcid 20 mg p.o. 
b.l.d.) Motrin 400 mg p.o. t.i.d. for 3 days, Vlcodin 5 one tablet p.o. 
q.6h. p.r.n. 

The patient will be followed up with ■ n one to two weeks. 

HOSPITAL COURSE: This i a ^UPK^ar-old black fenaie who used to have a 
history of hyperter.aion end D -m— ia her physician, she apparently 
preaented to the ER with conplalnt of frontal cheat pain, but patient also 
complained of pain ail over her'oociy, including back, Mlctsrel ribs, and 
lower extremities. The patient initially was found to have uncontrolled 
hypertension with BP 178/95, The patient has been taking blood pressure 
medication for quite come time. The patient was admitted for treatment. 
Laterr the patient had 3 sets of negative BKGa and troponin I and 
antl-hypextep.slvft medication wee adjusted. On the discharge day, the 
patient felt much better. Motrin has been given for chronic arthritic 
pain. The patient’s pain seems to be improving. The patient was than 
eonsideted to be stable for disc-harge and will need to have close 
outpatient foLlow-up. Detailed inetructions were given. Discharge time 
spent KBS 31 minutes. 


ratier.’ 


I Permanent Subcommittee on Investigations 

EXHIBIT #4e 
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EXHIBIT NO. IP 

_ PACE: 4 OF 10 




Date of Service: 09/10/2008 


Reason For Visit 

Disabled secondary to Hbp, back pain, arthritis in knees/hand, acid reflux,eye problem. 



NP is here for disability detennination secondary to 


t).HEADAcl^|||H^HpSN 

LOCATION: BuSera^^^^ 


P complains of a headache. 


QUALITY / CHARACTER: Patient describes symptoms as dull. Patient reports symptoms are getting worse. 
SEVERITY: Moderate 


DURATION / ONSET: Symptoms started about 20years ago. 

TIMING: Sudden onset 10 times per Month] 

MODIFYING FACTORS: Symptoms are triggered by nothing. Symptoms are relieved by nothing. 
ASSOCIATED SYMPTOMS; Vision Changes, Photophobia 


2)GERD 

QUALITY / CHARACTER: Her symptoms are getting worse. 

SEVERITY: Moderate 

DURATION / ONSET: Symptoms started 3 years ago, 

TIMING: The symptoms are intermittent. TTiey occur after meals. 

MODIFYING FACTORS: The symptoms seem to improve with upright posture, antacids. 

ASSOCIATED SYMPTOMS: Wheeling and chest discomfort in toe prestemal area and radiating towards throat. 


3) ASTHMA : She has had no interval significant asthma episodes or ED visits. 

QUALITY / CHARACTER; Symptoms have been better recently. 

SEVERITY: Mild She is rarely using her rescue inhaler. 

DURATION / ONSET: Patient has had asthma symptoms 1 times over the past week. 

TIMING; Wheezing occurs 10 times permnonth. Wheezing does not cause patient to wake from sleep. 
MODIFYING FACTORS: Symptoms are triggered by nothing, they get relieved by OTC meds. She l^es meds for 
cold and cough and her wheezing subsides. 

ASSOCIATED SYMPTOMS; None. 

4) HYPERTENS10N: The patient presents wito of hypertension. 

QUALITY ! CHARACTER: Patient reports symptoms are stable. 

SEVERITY: Home blood pressures have been greater than 160/100. 

MODIFYING FACTORS: 

—Patient has not been following a reduced sodium diet 
She is not getting adequate exercise. 

She is not taking antihypertensive medications correctly, because she has no money. 

ASSOCIATED SYMPTOMS: none 
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EXHiBrr NO. 2F 
PACE! C 0^10 


5) BACK PAITfflHIHl^^HBHIB^omplains of low back pain. 

LOCATION: Pain does not radiate. 

QUALITY / CHARACTER: Patient describes pain as dull Patient reports pain is getting worse. 

SEVERITY: Moderate Rates pain on a scale of 1-10 as 5. 

DURATION / ONSET: Patient has had back pain for 3 years 
CONTEXT: Pain at rest. 

MODIFYING FACTORS; Symptoms are triggered by bending, ] lifting. Symptoms are relieved by rest. Recent 
injuiy? no 

ASSOCIATED SYMPTOMS: None. 

she said that there is 4-5 disc prolapse for which I didnt have doaimentation from her records which i have. 

6) KNEE PAIN: The patient complains of pain in the left knee. 

LOCATION: She states the pain is over the patella, diffuse. The pain does not radiate. 

QUALITY / CHARACTER: The patient describes the pain as dull Patient repom the pain is getting worse. 
SEVERITY: Moderate Rates pain on a scale of I-IO as 5. 

DURATION / ONSET: Patient has had knee pain for 3 years. 

MODIFYING FACTORS; The pain is worsened by weight bearing, walking, climbing stairs. The pain is relieved 
by rest, [injury? no 
ASSOCIATED SYMPTOMS: None. 

7) She has bilateral wrist pain. She has a trigger finger in rt ring finger, she cannot work with that hand because she 
gets pain If she works more with that hand, she cannot make a fist after some time as per history, she has similar 
problem with rt hand, no injury reported. 

She is following^HHI^Hinontgomery.She is taking vicodin S/SOOfor pain, clonidineO.I mg tid, micardls het 
for hyper tension MdoSSprSzole for acid reflux problem. 

Personal Hx 

Behavioral history: No tobacco use and no previous history of smoking. 

Alcohol: Not using alcohol. 

Drug use: Not using drugs. 

Habits: Not exercising regularly. 

Home environment: The racial background is black. 

Education: The highest level of education achieved: completed some college. 

Work: Occupation Teacher aid. 

Activities: Activities nothing much t be hurting to much. 

Religious affiliation; Religion: Methodist. 

Marital: Single. 

PMH 

History of hypertension (401 .9). 

History of as^a (493.90). 

History of arfiiriiis (7 1 6.90). 

Family Hx 
Hypertension 
Heart disease 
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Asthma 

Diabetes mellitus 
Arthritis 

Migraine headache. 

PSH 

Neg. 

Allergies 

No Known Drug Allergy. 

ROS 

Systemic symptoms: no general body aches and pains. 

Head symptoms: No head symptoms. Headache present 
Eye symptoms: none 

Otolaryngeal symptoms: No otolaryngeal symptoms. 

Cardiovascular symptoms; heart bum with acid reflux, prestemal pain.hypertension. 

Pulmonary symptoms: no SOB orcoughing history of asthma 
Gastrointestinal symptoms: No gastrointestinal symptoms 
Genitourmary symptoms: No genitourinary symptoms 
Endocrine symptoms: No endocrine symptoms 

Musculoskeletal symptoms: low back pain pain and pain at the wrist bilateraiiy.Knee pain. 

Neurological symptoms: No neurological symptoms 
Psychological symptoms: none 
Skin symptoms: No skin symptoms. 

Vital Signs 

Recorded by on 10 Sep 2008 08:50 AM 

BP; 132/83, RUE. Sitting. 

HR: 74 b/min. R Radial, 

Weight: 171 ib. 

Physical Exam 

GENERAL APPEARANCE: Normal habitus. Well developed, well groomed. Appears stated age. No acute distress. 
Color good. 

MENTAL STATUS: Appears alert and oriented. Affect appropriate. 

SKIN: Skm color and turgor normal. No suspicious lesions, m^ses, rashes, or ulcerations. Nails and hair app^ 
normal. 

HEAD: Normocephalic. 

EARS: External ear w/o scars, masses, or lesions. External auditory canal intact, clear, and w/o lesions. TMs intact 
with normal light reflex and landmarks. Acuity to conversational tones good. 

EYES: PERRLA, extraocular movements intact. Lids w/o defect, conjunctiva and sclera appear normal. Fundi w/o 
papilledema, hemorrhage, exudates, or arterial abnormalities. 

NOSE; Nasal mucosa and turbinates pink, septum midline, no lesions. 

MOUTH: Teeth in good repair. Gums pink w/o lesions. Normal appearing mucosa, palate, and tongue. 
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PACE; 8 OF 10 


OROPHARYNX: Moist w/o exudate, erythema, or swelling. 

NECK: Symmetric, trachea midline. Thyroid nontender w/o enlargement or masses. Carotid pulses nornial with no 
bruits. No cervical lymphadenopathy. 

BREASTS:deferred as no complaints 

CHEST; Respirations unlaborexl with normal diaphragmatic excursion. Chest wall symmetric with no 
masses. Breath sounds clear bilaterally w/o wheezes, rubs, rales, or rhonchi. 

CV: Normal precordium and PMl w/o lifts, heaves, or thrills. Normal SI and S2 w/o munnur, rub, gallop, or click. 
Capillary refill within 2 seconds. No edema, clubbing, or cyanosis. No varicosities. Radial, femoral, dorsalis pedis, 
and posterior tibial pulses ftiil and symmetrical. 

GI/ABDOMEN; Abdomen soft with normal bowel sounds. No guarding or rebound. No palpable masses or 
tenderness. Liver and spleen are w/o tenderness or enlargement. No aortic widening. No inguinal adenopathy. 
GUideferred as no complaints 
RECTAL; deferred as no c<xnplaints 

MS; Muscle lone and strength normal for ^e, w/o atrophy or abnormal movement. 

NEUROLOGICAL; Cranial nerves Il-XIl intact. Motor strength symmetrical with no obvious weaknesses. 
Superficial sensation intact bilaterally to light touch and pain. (Mjserved dexterity w/o ataxia or tremor. Deep tendon 
reflexes full and symmetric bilaterally. Gait coordinated and smooth, 
no need of stick or cane for assisitance. 

Musculoskeletal system; 

Gcneral/bilateral; A range of motion evaluation was performed of extremiry(s) (FROM in all 4 ext). 
Musculoskeletal system; 

Active flexion of the cervical spine 90 degrees 
Active extension of the cervical spine 75 degrees 
Active cervical spine rotation to the right 90 degrees 
Active cervical spine rotation to the left 90 degrees 
Active cervical spine lateral flexion to the left 45 degrees 
Active cervical spine lateral flexion to the right 4S degrees 
Cervical spine showed no tenderness on palpation 
Cervical spine showed no instability 
Cervical spine showed no weakness 

Thoracic Spine: 

General/bilateral; 

Thoracic spine had a normal appearance 

Thoracic spine exhibited no spasm of the paraspinal muscles 

Thoracic spine exhibited no instability. 

Thoracolumbar Spine (Motion); 

General/bilateral: 

Thoracolumbar spine demonstrated fiiii range of motion 
Thoracolumbar spine pain was not elicited by motion 
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Thoracolumbar spine showed no instability 
Genenii/bilateral: 

Active lumbosacral spine rotation to the left 60 degrees 
Active lumbosacral spine rotation to the right 60 degrees 
Active lumbosacral spine lateral flexion to the left 3D degrees 
Active lumbosacral spine lateral flexion to the right 30 degrees 

Lumbar / Lumbosacral Spine (Motion): 

General/biiateral: 

Lumbosacral spine demonstrated full range of motion 
Lumbosacral spine flexion was normal 
Lumbo^cral spine extension was normal. 

Lumbosacral spine pain was elicited by extreme range of motitnt. 

wrist : 

Dorsiflexion- 60 degrees bilateral 
palmar flexion; 70 de^es bilateral 
radial deviation : 20 degrees bilateral 
ulnar deviation ; 30 degrees bilateral 

Knees: 

flexion : 150 degrees bilateral 
extension: 0 degrees bilateral. 

Neurological: 

Motor 

A motor exam demonstrated no dysfunction 
A preference for right-handedness was observed 
No involuntary movements were seen 

Pt able to walk on toes and heels without trouble. 

Upper ext: Full range of motion of arms^ hands and fingers 

Balance: Normal. 

Gait And Stance: Normal 

Reflexes: Normal. 

Muscle Strength: 

Upper Ext 
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Bitaterai shoulder and forarm Flex/Ext S/S 
Bilateral Shoulder ahduct/adduct S/S 
Bilateral intemal/extemal rotation at shoulder 5/5 
Bilateral suplnate/pronate S/S 

Lower Ext: 

Bilateral Hips flex/ext/abduct/addud S/5 
Bilater^ lower legs flex/extend 5/5 
Bilateral ankles dosi/plantar flex S/S 


Psychiatric Exam: Mood and affect congruent and was normal 
No assistive devices uses 


Results 

SELMA In House Eye Exam 1 0 Sep 2008 03:33 PM 

• Both Eyes are 20/50, 1 0 Sep 2008 
- Left Eye OS; 20/30 

• Right Eye 00:20/30-40. 

Assessment 

• Visit: to issue a certificate of disability (V68.0I) 

Orders 

SELMA In House Eye Exam. 

Plan 

She can perform all activities without asistance. she needs to have some physiotherapy for her lower back problem as 
well as wrist and knee problems. Her reflux problem and asthma are well controlled. 

Level of Service 

Established outpatient minimal service 992 1 1 

Signature 

Signed By: Cl - *“ 09/10/2008 8:54 AM CST. 

Signed By;' ^ ' -.09/10/2008 5:32 PM CST. 
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S^ial Security Administration 




mplete tha form^ 


Fonn Appro 


Wag« Eramcr {ff Oiffcreop 


tSoeiki SeeuriCy Muoiber 


I apDOlf^t iNs person. 


‘ooniWTMHJT OF REPRESEdTATIVE 


iraarr* mo AOeroas) 


to act Bs my representative in connection with my elftim{s) or auerted rieMiBi undvi 
S . Titte M , jS Tilte XVI □ TWe XVIII □ Trtl# Vl|| 

|R8Df) |$Si) (Medicore Coverepei (SVS^ 

This person may, entirely »n my piece, make any request or give arw notice; gnlw or draw out evldehce or 
intentiatlon; pet Informstlen; and reemve any notice in eonnaotion with my ponding dBlmls) or asserted rigMIs). 
t ap^r-- or I now have. «.• --preseftwtive, My main represemattv* 


(MatRR oT Wjf\e^ fti^reiervtrtwct 



Pax Number (with Area 


ACCEPTANCE OF APPOINTMENT 


Code) Date 


I ^ — . '■ I " __ " # horeby accept the above appointment. I certify rhet I 

have net been ouapended or prohibited from practice before tte Societ Seciintyj AdministniTion: that I mti not 
dlaqueilfied from repreeantlru] the daimerrt es a oirrant or former officer or employdo of the United States: artd that 
I will not elurgo or oettoet any fee for the representation, avm rf a third party will pay the -fee. imleaa it hoa been 
approved in aoeordanee with the laws end rutec referred to on the reverfio side of the representative's copy of this 
form. If I decide not to charge or collect a fee for the repreaerttaiion, t will notify the Social Socurliy Adminlstratten. 
(Completion of Parr IN sadafles thU requirement.! 

Check one. I am an attomev- D f am a fw-aRoi-ney who Is eWgWe to rooolvo dtract fee payment. 

^ i ifn Mf M ettamev iinil I am inaiiainlo *a meiUuM dimet fea DM/mAnr 


i am iwt an attorney and I am ineifgibie to racefva direct fee payment. 

i have been tfebarrod or auapended from a court or bar to wNch I w«s previously admitted to practice as an 
otiomey. Q Ytt ®^0 I 

I have been dbquairriod from perticfpatinfl irr or appearms before a Federal program or agency. G VES IS no 


I deotei* under ponarcy of peifvry Chet 1 have ex wm incd «S the infotmation on this form, and on any ecc^npenylnji 
s ta ten te n u or forma, and >« U tAM end oorraot to tfM boct of cny knowledge. 



1 waive my right to charge and eoHeet a foe under soedorts 206 end 1631(d)(2) of the Social Secunty Act. ( 
reteese my client (the cfeimant) from any obligations, contractual or otherwise, which may be owed to me for 
services I have provided (n connoedon with mv diem’s elaim(s) or asserted itghtfs). • 


^nimjre (fl^sramnntlve) Oote 


Pa« IV (Optional) WAIVER OF Dff«ECT PAYMENT 

by Amomov or Non-Atvonwy Elgfbla to Receive CSrect Peyment 
I wndve only my to direex poymetii of a fee fram the wMhoid peaodue rafibemoAT, ourvlverai dlaabniy 
IfWurence or supplenicntN security tneomo bonefta of my eSant (the eWmant). jl do not wNvo my right to roquaet 
a fee 


Signature (Attemoy or Bi^iya Npn>Attenwy ifer Oiroet Faymmri noprosontAtive) 
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My r^ii^entativ; and I uodetstand lEiat for a fe« to 2]c payable, tie Social Seeutity 
Administration (SSa) moat approve any fbc my representanye dmsa or collects ftom 
me for services my rqjrcsentative provides in proceedings betbro SSA in connection with 
my elai7Tt(s) for benefits. 

We agree that if SSa j^orably decides the ctaimfsl. I will pay my repiesenlative a fte 
equal to the lesser of 25 percent of the past-due benefits tesaKi^ my elaim(s), 
however fee is not to exceeds $5300.00. 

[For concurrent Titles D and XVI benefits] We understand that Sodal Security past-due 
benefits are the total amount of money to which I [and my aaxdliaty benefiticiai^es)] 
become entitled through the month before the month SSA effoctuates a fovoiahle 
adminisbative detennination or decision on my Social Secutity Anim jmd that 
Supplemental Securi^ income (SSI), past-due benefits arc die soml amount of money for 
which I become eligible duou^ the month SSA effectuates a f a i vtadih. ' adminiattalive 
detennination or decision on my SSI claim. 


I will pay the costs of obtaining any medical records, or reimburse niy representative for 
any expenditures made on my behalf (except for postage and stadonaiy costs). We have 
both received signed copies of this agreement 
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REQUEST FOR HEARING BY ADMINISTRATIVE LAW JUDGE 

On October 10, 2008, we talked with you and completed your REQUEST FOR HEARING 
for SOCIAL SECURITY BENEFITS. We stored your REQUEST FOR HEARING information 
electronically in our records and attached a summary of your statements. 

What You Need To Do 

o Review your REQUEST FOR HEARING to ensure we recorded your statements 
correctly, 

o If you agree with all your statements, you may retain the REQUEST FOR 
HEARING for your records. 

o If you disagree with any of your statements, you should contact us within 
10 days after the date of this notice to let us know. 

MY NAME XS4HHHHHBP 

MY SOCIAL SECURITY NUMBER IS J||||^||||m|||||||| 

I REQUEST A HEARING BEFORE AN ADMINISTRATIVE LAW JUDGE. I DISAGREE WITH THE 
DETERMINATION MADE ON MY CLAIM FOR DISABILITY-WORKER OR CHILD BENEFITS BECAUSE 
MY CONDITIONS HAVE NOT IMPROVED. I AM UNABLE TO MA INTAIN GAINFUL EMPLOYEMENT. 

I AM 59 YEARS OLD AT THIS TIME. 

I AM SUBMITTING ADDITIONAL EVIDENCE WITH THIS REQUEST. 

I WISH TO APPEAR AT A HEARING. I UNDERSTAND THAT AN ADMINISTRATIVE LAW JUDGE OF 
THE OFFICE OF DISABILITY ADJUDICATION AND REVIEW WILL BE APPOINTED TO CONDUCT 
THE HEARING OR OTHER PROCEEDINGS IN MY CASE. I ALSO UNDERSTAND THAT THE 
ADMINISTRATIVE LAW JUDGE WILL SEND MB NOTICE OF THE TIME AND PLACE OF A HEARING 
AT LEAST 2 0 DAYS BEFORE THE DATE SET FOR A HEARING. 

IT COULD BE ESPECIALLY USEFUL IN MY CASE SINCE THE ADMINISTRATIVE LAW JUDGE 
WOULD HAVE AN OPPORTUNITY TO HEAR AN EXPLANATION AS TO HOW MY IMPAIRMENTS 
PREVENT ME FROM WORKING AND RESTRICT MY ACTIVITIES. 


Permanent Subcommittee on Investigations 


EXHIBIT #4h 
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DATE October 10, 2008. 


February 3, 2010, 08:27 
PAGE 2 


WHO IS AN ATTORNEY. 
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according W your best judgment. 


letter) 

A 

B 

yr. ciZJy 

ys .itnniS 

Pain is not present to 
a stgnificaiit degree. 

Pain is present but does 
not prevent rimetionin^ 
in every-day activities / 
or wor^ 1 

I'pain is present to sueh\ 
an extent as to be \ 

distracting to adequate^ 
perfotmanee of daily 
activities or work. / ’ 

#ain is present at d i 
found to be \ 

4Dtiactable and 
virtually 

incapacitating to / 

Vthis individual. j 

2. To what extent will physical activity, sudt^walKin&ltanding, bendmE ^ 
stooping, moving or extremities, etc., increase the level of pain experienced by 
this patient? (circle letter), ' 



A 

B. 

BBHIHBBHHBC 


No increase in pain 
whatsoever. 

Some increase but not 
to suclt an extent as to , 
prevent adequate / 

lunctioning in such 1 
tasks. \ 

IHIi 

^B|| 


3. To what extent will the prescribed medic 
woik? (circle letter) 


A 

a 

/ c 

l_D 

Should be able to 
perform foil job 
duties without any 
deceasemworic 
effectiveness. 

Some limitations may 
be present but not to / 
such a degree as to || 

create serious problems ' 
in most instances. j 

43rug side effects can 
be expected to be 
severe and to limit 
effectiveness due to i 
(distraction, inattentioiy 
^wsinessi etc / 

yatiratt will be 
lotally restricted 
/and unable to 
functionate 
productive level of 
work. 

4, Can this patient’s medical condition rrjasonaW^d expeet^to produce the pain 
complained of? / j 

V/ Yes 1 Nr. 

Comments: 

1 

1 

1 



- / 1 V- — ^ 

^ 1 n ^ 

DaK J}/- 1?^- /C 

V 



I g ermanenr SubcQmmittee on Investipafinn. 

EXHIBIT #4i 
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(The following is a transcript in the hearing held before 
Vincent P. Intoccia, Administrative Law Judge, Office of Disability 
Adjudication and Review, Social Security Administr^ion, on January 7, 
2 010, at Selma, Alab ama, in the case of ^HHHHIHilt, Social Security 
Number The claimant appeared in person and was 

represented bv ■ ^ Attorney. Also present was 

. , , Vocational Expert.) 

(The hearing commenced at 8:44 a.m. on January 7, 2010.) 

OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 


ALJ : The claim o 



We have 


pcial Security Number 
Her Attorney is also here, 

as a VE today. We 


have two new paper exhibits we're going to have to scan into the 

e-file. The first one is from ’ ~~~~~~~~~~~ (Phonetic) and 

that will be Exhibit 4F. The second one is from ' • — 

G, — _ jnr (Phonetic) . And that will be Exhibit 5F. Any objection, 
question, comments about any of those exhibits? 

ATTY: No, Judge. 

ALJ: We'll go ahead and admit into the record then Exhibit lA 
through lOB, tlirough 5D, through 9E, through 5F. 

(Exhibits, previously identified, were received into evidence and 
made a part of the record thereof . ) 

ALJ : Did you have an opening? 

ATTY: Judge, we believe this Claimant would meet Grid Rule 
201.06 based on the fact that the Claimant is over the age of 55 and 
there's significant job adjustment after the age of 55. 

ALJ: 0)cay. And I really don't have any questions for| 
unless you do? 


ATTY: No, Judge. 

ALJ: Swear you in. Doctor? Can we enter the typical 
Permanent Subcommittee on Investigations 
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stipulations for the.VE? 

ATTY: Yes, sir. 

AL J : Is there anything. Doctor, you need to know? 

VE: No, sir. 

(The Vocational Expert, . ‘ ~ having been first duly 

sworn, testified as follows:) 


EXAMINATION OF VOCATIONAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q Could you identify those three jobs that 4l|imm|[miP|^erformed 
during the period at issue by job title, exertional, and skill level? 

A Yes, sir. She has worked as a It's 

considered light work by DOT standards and is skilled at an SVP:6. 

The DOT is other, another job ^^^mi|H|||[H||| ^ 

in Roman Numeral I, light work in exertion, skilled at an SVP:6. The 
DOT number is And then a ^UliB work in 

exertion, unskilled at an SVF:2 and the DOT is 

Q And there's transferable skills with job one and two? 

A Yes, sir, from the skilled jobs there's -- they're 
transferable down to sedentary. 

Q And at age 5S, Doctor, would it be true there 'd be 
significant vocational adjustment? 

A I would believe so. Yes, sir. 

Q And there's no transferable skills, of course, with a 


courier? 


A Correct. 

Q Everything's consistent with the DOT ? 

A It is. 

Q Let's assume a hypothetical individual, same vocational 
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profile as period at Issue. Let's assume that 

such an Individual could perform a full range of sedentary work 
activity and then let's superimpose on top of that the pain assessment 

by — '• otherwise set forth at Exhibit 5F, dated 

1/6/2010. If we superimpose those non-exertlonal limitations by the 
pain on top of the, the full range of sedentary work activity, could 
someone under those facts and circumstances go back to any of those 
three jobs or any other jobs? 

A No, sir, neither. 

Q What stands out to you. Doctor? 

A Well, on p un. -t pain assessment he, on, on the first 

and second factor he gave a, a C and a D. D says pain Is present and 
found to be Intractable and virtually Incompacltatlng to the 
Individual. On the, the second factor he also listed a C and a D. 

D says the Increase of pain to such an exten| that bed rest and/or a 
medication Is necessary upon physical activity. And then the third 
factor, the, he Indicated a, a C evaluation. To what extent will side 
effects Impact upon the ability? The drug side effects can be 
expected to be severe and. to limit effectiveness due to distraction, 
inattention, and drowsiness, etcetera. So that would preclude 
employment . 

ALJ: Thank you. Doctor. Questions, 

ATTY: No, Judge. 

ALJ: Did you have a closing? 

ATTY: No, Judge. 

ALJ: And you've had the opportunity to look over Exhibit 2A — 
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ATTY: Yes. 

ALJ: — which is ALJ Bench Decision Check Sheet? 

ATTY: Yes, Judge. 

ALJ: Any objection, question, comments? 

ATTY: No, Judge. 

ALJ: We'll go ahead and admit that into the record as 

Exhibit 2A. And after review of the available evidence of record it 
appears that a wholly favorable Bench Decision can be issued in this 
particular claim. This claim is a Title II Claim. It was filed 
8/13/08. The onset date's listed as 8/15/07. There's under SGA work 
activity in '08, which is not preclusive of going through the rest of 
the sequential evaluation process steps. Essential, imHHPk is 
entitled to a Step Five finding within the framework of Grid Rule 
201.06 and also is correlated with the testimony of the Vocational 
Expert enlisted during the hearing who, after classifying the jobs she 
performed during the period at issue, was requested to assume a 
hypothetical individual, same vocational profile as4[^H^H^L He 
was then requested to assume a full range of sedentary work activity 
and then superimpose non-exertional limitations and restrictions from 
one of the treating physicians otherwise found in Exhibit 5F, dated 
1/6/2010. He was then presented with two questions. Number one, 
could someone return to any of those past jobs and number two, if not, 
could they perform other jobs. He testified in the negative 
essentially based upon the combination of pain and side effects set 
forth at Exhibit 5F. And as such ^J||||||mi|||^ been disabled since the 
onset date. It's noted that although transferable skills exist at 
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jobs one and two, per the VE there is significant vocational 
adjustment at age 55 and, as such. Grid Rule, the framework of Grid 
Rule 201.06 still applies. And this would be further associated with 
Social Security Ruling 82.41 that permits such. This concludes the 
hearing procedure. Thank you, 

ATTY: Thank you. Judge. 

CLMT: Thank you. 

(The hearing closed at 9:13 a.m. on January 1 , 2010.) 

CERT IFICATION 

I have read the foregoing and hereby certify that it is a true 
and complete transcr iption o ^th^testimony recorded at the hearing 
held in the case of Administrative Law Judge 

Vincent P. Intoccia. 



Caroline Mustermah, Proofreader 
Free State Reporting, Inc. 
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SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 
4344 Carmichael Rd 
Suite 200 

Montgomery, AL 36106-3730 
Date; January 25, 2010 


FULLY FAVORABLE 

I have made a fully favorable decision in your case. My decision is based on your period of 
disability and disability insurance benefits application filed on August 13, 2008. 

I announced the basis for my decision at the hearing held on January 7, 2010. I adopt here those 
findings of fact and reasons. 

To summarize briefly, I found you disabled as of August 15, 2007 because of arthritis; obesity; 
hypertension; GERD; asthma; degenerative disc disease L4-L5; spinal stenosis; and glaucoma so 
severe that you are unable to perform any work existing in significant numbers in the national 
economy. 

If you want more information about my decision, you or your representative should file a written 
request for this information at any local Social Security office or a heating office. Please include 
the Social Security number shown above on your request. If you ask for it, we will provide you 
with a record of my oral decision at the hearing. 

This Decision is Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another office may first ask you for more information. If you do not 
hear anything for 60 days, contact your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do so. 
To do that, the Council must mail you a notice about its review within 60 days from the date 
shown above. Review at the Council's own motion could make the decision less favorable or 
unfavorable to you. 

If You Disagree With The Decision 


Form HA-L82 (03-2007) 


| Permanent Subcommittee on Investipatinns l 

EXHIBIT #4k 
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If you believe my decision is not fully favorable to you, or if you disagree with it for any reason, 
you may file an appeal with the Appeals Council. 

How To File An Appeal 

To file an appeal you or your representative must request the Appeals Council to review the 
decision. Y ou must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 

You may file your request at any local Social Security office or a hearing office. You may also 
mail your request right to the Appeals Council, Office of Disability Adjudication and Review, 
5107 Leesburg Pike, Falls Church, VA 22041-3255. Please put the Social Security number 
shown above on any appeal you file. 

Time To File An Appeal 

To file an ^peal, you must file your request for review within 60 days from the date you get this 
notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless you 
show you did not get it within the 5-day period. The Council will dismiss a late request unless 
you show you had a good reason for not filing it on time. 

Time To Submit New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How An Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review a 
case. These rules appear in the Code of Federal Regulations, Title 20, Chapter HI, Part 404 
(Subpart J) and Part 416 (Subpart N). 

If you file an appeal, the Council will consider all of my decision, even the parts with which you 
agree. The Council may review your case for any reason. It will review your case if one of the 
reasons for review listed in our regulations exists. Section 404.970 and 4 1 6. 1 470 of the 
regulation list these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfavorable to you. 

On review, the Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

If No Appeal And No Appeals Council Review 


See Next Page 


Forni HA-L82 (03-2007) 
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If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed only 
under special rules. 

If V ou Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit an 
office, please bring this notice and decision with you. The telephone number of the local office 
that serves your area is (334)875-0587. Its address is Social Security, 120 Executive Park Ln, 
Selma, AL 36701-7734. 


/s/ G)/ineen6^P?,yii(o<!<^ 
Vincent P. Intoccia 
Administrative Law Judge 

January 25, 2010 

Date 


Enclosures: 

Form HA-L15 (Fee Agreement Approval) 




Form HA-LS2 (03-2007) 
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EXHIBn-NO.ZA 
PAGE: 2 OF S 


Claimant Name: 

DIB Application Date: 
SSI Application Date: 
Date Last Insu^^; 


ALJ Bench Decision Checksheet - Print Version 


SSN; 



^-36-Z£>iD 


Hearing Date: 
DWB Application Date: 
Established Onset Date: 



7 


e-ir-dj 


EOD is [^AOD □ Amended AOD □ Current Appl. Date □ Prior Appl. Date 

(SSI Only) (SSi Only) 

□ Prior Application □ Reopened □ Not Reopened 

Prior Application Date(s); T2 T16 

Reason for Reopening Q Within one ye^ Q Good cause Q Grounds for reopening at any time 
CB^ork After Onset □ UWA [3^t SGA DTWP 

Severe Imp^rae!it(s) (singly or in combination): yi j.' /I'S ' 

H -w% iAA i 5/(Ptd T . ■ 

□ ImpairmentCs) M^ETS Listing # 

□ Impairment(s) EQUALS Listing ft 

n Child is Functionally Equal to Listings 
Mrk Extr Mrk Eitr 

D n 1. Acquiring and Using Information Q D 4. Moving about and Manipulating objects 

□ □ 2. Attending and Completing Tasks □ □ 5. Caring for Self 

n D 3. Interacting with Others D D 6. Health and Physical Well-being 

Mental Impairment Analysis (Part B) 

Restriction of Activities of Daily Living DNone □ Mild □ Moderate DMarked □Extreme 

Difficulties Maintaining Social Functioning DNone □ Mild □ Moderate DMarked □ Extreme 

Difficulties Maintaining Concentration-Pace DNone DMild □ Moderate DMarked □ Extreme 

Episodes of Decompensation DNone □ One or Two □ Three □ Four or More 

Mental Impairment Analysis (Part C) 

D 12.02, 12.03, or 12.04 w/ 2 yrs med. history & more than minimal limitation & 

D Residua! disease process w/ marginal adjustment so that minima) changes cause decomp. 

□ Current Hx. 1+years in highly supportive living arrangement w/ continuing need for same 

□ Repeated episodes of decompensation, each of extended duration 
□ 12.06 (inability to function independently outside area of home) 


>1$ f 4- Of - /ie 7^ 



389 


MENTAL RESipUAL FUNetlONAL CAPACITY ASSES^ENT 


FOnUAPPROVES- 
oue No. oaaowioi 


NAME 


feOClAL SECURITY NUli^SEB' 


CATEGORi ES '{From i C off/re PRTF)_ 
12.05 


jASSES^NT'JS FOB: 

S Current Evaluation 


O Months After Onset: 


pc Date Last 
Insured: . 

O Other; 


03/31/2005 


SUMMARY CONetisIpa^ 

This section is for redsdingvsurhmary condusions derwed from the evidence in fite. Each mental activity is to be' 
evaluated witKIn the oonteid of the. Indlyidual's capacity to sustain that activity over a normal worl<day and workw^k, 
on an or^ping basis. O^^ted'exyii^ation of the decree of Hiti'itetion for each cat^oty (A through D), as well as- wy 
other assei^ment iRfotma^iOT ypu-deeiTi,‘.appropriate» is to be recorded in Section III (Functional Capacity 
Assessment),. 


If.raiing category 5 Is cheekedforar^ of the followli^-Rems, you^ii^^spec^ In Section lUbeevi^ncethat is 
needed to niake the ajs’^sir^i^t; ifydu-» iherec<M:d:Hs;^]5'iniiS'^oately rfocumenited that no accurate 

functional capaciV asse sstTfehf-.^Vi' be -made, ‘indicate ih1Sedibh’n‘vsS^'dw^dprnent is necessary, but DO NOT ' 
COMPLETE SECflQN'lir 


Not 

Signihcantly 

Llrplted 

A. UNDERSTANDING AND MEMORY 

Moderately 

Limited 

Markedly 

Limited 

Evidence 
of Limitation in 
this Category 

Not R^^le 
on Av&jiable 
Eviderire' 

1 . The ability to femerhber locations and 
work-like procedures. 

i.fg 

2.0 

. a -.O 

4.0 

, s.-B 

2. The ability to understand arid remem- 
ber very short and.sirtiple instructions. 

i..r8s. 

2 0 

3.D 

4. □ 

s. □ 

3. The ability tp understand and remem.- 
ber detailed instructions. 

i.a 

2.0 

3.^ 

4.0 

s.O 

B. SUSTAINED, CONGEOTRATIQN. AND PERSISTENCE 





4. The ability to carry out very short and 
simple Ihstructiops. 

i.r« ' 

2.0 

3 0 

4.0 

s.B 

5. The ability to carry out detailed instruc- 
tions. , 

1.0 

2-0 

3 18 

4.0 

5.0 

6. The.abiiityio maintain attention and 
Gonceritratiaafocaidfindfiri.ReriQds.-.' , 






7. The ability to peifortn activities within a 
schedule, maintain reg^ar attendance, 
and be punctual within cuslornary toler- 
ances. 

1.^ 

2.0 

3.0 

4.0 

5.0 

8. The ability to sustain an ordinary routine 
vyithout.special supervision. 

1.81 

2.0 

3.0 

4.0 

6.0 . 

9. The ability to work In coordination with 
or proximity to others without being dis- 
tracled by them. 

1.81 

2.0 

3. □ 


5,0 , 

10. The ability to make simple work-related 
decisions. 

1.^ 

2.0 

3.0 

4.0 

5.0 


ForTTiSSA-4734-F4-SUP (10-2004) a}(10-200^ 
Usa Prior Editions 

Permanent Subcommittee on InvestisationsI 


EXHIBrT#5^^^J 









390 



Not No Evidence Ratable 

Significantly Moderately MarK^ly of Umitatlon in on Available 
Limited UmKed Limited this Category Evidence 


1 1 . The ability to complete a normal work- 
day and workweek without interruptions 
from psychologically based symptoms 
and to perform at a conastent pace 
without an unreasonable number and 
length of rest periods. 

Qr\OIAl IKJTCQAOTiriW 

1-!^ 

2 0 

3 P 

i-G 

5. 0 

oL?OIML. inj 1 rrlMl, ML JIN 

1 2. The ability to interact appropriately with 
the general public. 

1. D 

2. ^ 

3.n 

i.Q 

5.G 

13. The ability .to ask simple questions or 
request assignee. 

1 fSS 

'• eO# 

2.0 

3.P 

i.P 

s.p 

14. Hie ability to accept instructions and 
respond appropriately to criticism from 
sui^rvtsors. 


2.n 

3. □ 

i.P 

5. □ 

15. The ability to get alwig withooworkers 
or peers without distracting them or 
exWbiting behavioral extremes. 

1. ^ 

2.a 

3,a 

4.P 

5, □ 

1 6. The ability to maintain socially appro- 
priate behavior and to adhere to basic 
standards of neatness and cleanliness. 

1. 

• 2.n 

3.n 


5.P 

ADAPTATION 

1 7.The ability to respond appropriately to 
changes In the work setting. 

1. 1^ 

2.0 

3 □ 

t.D 

5.n 

1 8. The ability to be aware of normal hazv 
ards and take appropriate precautions. 

1.18 

2. □ 

3.0 

4.D 

6.P 

1 9.The ability to travel in unfamiliar 
places or use public transportation. 

1.S8 

2.0 

3.0 

4.P 

5.P 

20.The ability to set realistic goals or make 
plans indepencfently of others. 

1. S) 

2. D 

3. □ 

4.Q . 

5,P 


II. REM^ARKS: If you chec?ked box 5 for any oftheprecedingiterfisorif any other documentation deficiencies 
wer e iden tified. youMUST. specify what.alditiD.rial.iJQCjjiTientationjsmedQd.i2ite_tbejtein.nurnb.ei:(s)., as . 
well as any other specific deficiency, and indicate the development to be undertaken. 


(33 Continued on Page 3 


Foiri SSA-4734-F4-SUP (10-2004) ef(10-20CW) 


2 
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O Continued on Page 4 

III. FUNCTIONAL CAPACITY ASSESSMENT 

Record the elaborations on the preceding capacities in 0^ section. Complete this section ONLY after the SUMMARY 
CONCLUSIONS section has been completed. Explain your summarv coridusions in narrative form. iry:iude any information wNch 
clarifies limitation or furrction. Be especially careful to explain cortclusk>ns*that differ from those of treating medical sources or from 
theindividuars allegations. 

Can perform only single basks with routine Supervision. Can relate on a superficial 
work basis. 


Hill} Continued bn Page 4 

□ THESE FINDINGS COMPLETE THE MEDICAL PORTION OF THE DISABILITY DETERMINATION. 


MEDICAL CONSULTANT'S SIGNATURE 

r. ~ ■ 


Form SSA-4734-F4.SUP (10-2004) e^^.20D4) 
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Continuation Sheet - indicate section(s) being continued. 


PrlTacy Act Notice: The iafonnation requested on this form is authorized by Section 223 and Section 1633 of the Social Security 
Act. Tlie inforniation providcd.wUhbe used in making a decision on this claim. Failure to complete this form may result in a delay in 
processing the claim. Infdrmatibn furnished on this form may be disclosed by the Social SccuHty Admiiiistration to another person 
or governmental agency only with reject to Social Security programs and to coinply with federal laws requiring the exchange of 
information between Social Security and other agencies. 


Paperwork Reduction Act: This information collection meets the requirements of 44 U.S.C. § 3507, as amended by Section 2 of the 
Paperwork Reduction Act of 1995 . You do not need to answer these questions unless we display a valid Office of Management and 
Budget control number. We estimate that it will take about 20 minutes to read the instructions, gather the facts, and answer the 


questions. Youtnay send comments on our time estimate above (ir. S^,133SAnnexBuildmg, Baltimore, AW 21235-6401. Send 
only commet^s relating io our time estimate to this address, not the completed form. 
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Fomi Approved 
OMB No. 096(MM13 


- PSYCHIATRIC RKftBWreCHHIQUE 



NH (if different from toove)' 


SN 



1- O No Medically Determinable Impairment 

2. O !nipairment{s) Not Severe 

3- O Impaiiment(s) Severe But Not Expected to Last 12 Months 
' 4. •n"Meg'ts Listing'' L (Crte Listing) 

5. Equals Listing' ; ' (Cite Listing) 

6. ^'RFC Assessment Necessary 

7. Q Coexisting Nonmental !mpatrment(s) that Requires Relerral to Another Medical Specialty 
■ '8. - O Insufficient’Evidence ' 

C. Categoryfie^) Upon Which the Medical Disposition is Based: 

1. 12.02 Organic Mental Disorders 

St. Q 12.03 Schizophren!C. Paranoid and Other PsycKodc Disorders 

3. Q 1 2.04 Affective Disorders 

4. SS IS-OS Mental Retardation 

5.. O 12.06 Anxiety-Related Disorders 
_ 6. 1 2.07 Sornatoform Disorders 

7. Q 12.08 Personality Disorders 

8. 12.09 Substance Addiction Disorders . 

9. O 12.10 Aufism and Other Pervasive Developmental Disorders 

Q- These Andings coitipiete the medical portion of the disability determination. 










394 


II. DOCUMENTATION OF FACTORS THAT EVIDENCE THE DISORDER 
A. 1Z02 Organic Mental Disorders 

O Psychoiogical or behavioral abnormalities associated with a dysfunction of the brain ... as evidenced 
by at least one of the following: 

1 ■ O Disorientation to time and place 

2. n Memory impairment 

3. ^ Perceptual or thinking disturbances 

4. C3 ^^^9® ' 

5. []]] Disturbance in mood 

6. Emotionai lability and impairment In Impulse control 

7. Loss of measured intelieetual abHitv of at least 15 IQ pointe from-premorbld levels or overall 
impairment index clearty within the severely impaired range on neuropsychological testing, e.g., 
the Luria-Nebraska. Halstead-Rehar, «c. 

[3 A medically determinable impairment Is present that does not precisely satisfy the diagnostic criteria above. 

Disorder . 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment: 


O Insufficient evidence to substantiate the presence of the disorder (explain in Part IV, Consultant's Notes). 


fa 


Form SS A*2508‘BK {06-200 1 } ef (6-2005) 
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B. 12.03 Schizoplirehlc, Paranoid and Other F^yclibUc Disorders 

[[3 Psychotic features.and deterioration that are perastent (continuous or intermittent, as evidenced by 
at least one of the following: 

1. O Delusions or hallucinations 

2. O Catatonic or other grossly disorganized beha^or 

3. O Incoherence, loosening of associations, illogical thinking, or poverty of content of speech 

rf associated with one of the following: 

a- O Blunt affect, or 

b. O Flat affect, or 

c. O Inappropriate affect 

4. O Emotional withdrawal and/or isolation 

n A medically determinable impairment Is present that does not precisely satisfy the diagnostic criteria above. 

Disorder • - 

Pertinent symptoms, s^ns, and laboratory findings that substantiate the presence of this impairment: 


Q Insufficient evidence to substantiate the presence of ffie disorder (explain in Part IV, Consultanfs Notes), 


Form SSA-2506-BK (06-200 1 ) ef (6-2006) 


(3) 
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C. 12.04 Affective DiSortJ^ra 

Q Disturbance of mood, accompanied by a full or partial manic or depressive syndrome, as evidenced by 
at least one of the following; 

1. [3 Depressive syndrome characterized by atleastfour of the following: 

a. n Anhedonia or pervasive toss of interest in almost all activities, or 

b. O Appetite disturbance witi change In welg^it, or 

c. O Sleep disturbance, or 

d. O Psychomotor agitation or retardation, or 

e. O Decreased enetgy, or 

f. [3 Fe elings of guilt or worthlessness, or 

g. O Difficulty concentrating or thirtking, or 

h. O Thoughts of suicide, or 

I. Haiiucinations. delusions or pararKiid thinking 

2. O Manic syndrome characterized by at least three of the following: 

a. O Hyperactivity, or 

b. Pressures of speech, or 

c. Q Flight of ideas, or 

d- Q Inflated self-esteem, or 

e. O Decreased need for-sleep, or 

f. O Easy distractibilily, or 

9- O Involvement in activities that have a high probability of painful consequences which are not 
recognized, or 

h. P Haiiucinations, delusions or paranoid thin king 

3- O Bipolar syndrome wi^ a history of episodic periods manifested by the full symptomatic picture of 
both rrlanlc and depressive syndromes (and currently characterized by either or both syndromes) 

A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above 

Disorder 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment 
(explain In Part iV, Consultant's Notes, if necessary): 

O Insufficient evidence to substantiate the presence of the disorder (explain in Part [V. Consultant's Notes). 

wi 


Form SSA-250®-BK (06-2001) ef (6-2005) 
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D. 12.O5.M<Bntal.R0tard3tion 


(3 Significantiy subayerage general intellectual functioning with deficits In ad^tive functioning, 
initially manifested during the developmental period; i.e., the evidence demonstrates or supports 
onset ofthe impairment before age 22, ’With' oneof the following: 

1. [3 MentcU incapacity- evidenced by dependence upon others for personal needs (e.g., toileting, eating, 

dressing, or bathing) and inability to follow Instructions such that the use of standardized measures 
of intellectual functioning Is preducted* 

2. (3 A valid verbal, performance, or full scale'IQ of 59 or less* 

3. Q Avaiid verbal, performance, or full scale IQof 60 ttirough 70 and a physical or other mental 

impairment Imposing an additional and signific^t work-related Kmitallon of function* 

4. O A valid verbal, performance, or full scale IQ of 60 through 70* 


A medicalty determinable impairmenfis present that does not precisely satisfy the diagnostic criteria above. 

Disorder learning Disorder, borderline, intellectual functioning 

Pertinent symptwns, s^ns. and laboratoiy findings that substantiate the presence of this Impainnent; 


*NOTE: items 1. 2, 3, and. 4 correspond to listings 12.05A, 12.05B, 12.05C, and 12.050, respectively. 

O Insufficienfevidence to substantiate the presence of the disorder (explain in Pari IV, Consultant's Notes). 

Form SSA-2506-BK (06-2001) ef (6-2005) (Si 
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E. 12.06 Ahxiety-RSISl^Dr^rSers 

Anxiety as the predominant disturbance or an)dely ej^erienced in the attempt to master symptoms, 
as evidenoed by at iej^t.one of tix^ folJo\A^g: 

1. Generalized persistent anxiety accompanied by three of the following: 

a. O Motor tension, or 

b. O Autonomic hyperacfivity, or 

c. O Apprehensive expectation, 

d. O Vigilance and scanning 

2. O A persistent irrational fear of a spedfic object, actlMty or situation which results In a compelling 

desire to avoid the dread^. object, activity, or situation 

3. O Recurrent severe' panic attacks manifested by a sudden unpredictabte onset of intense apprehension, 

fear, terror, arid sws'e of Impehdirtg doom axurtihgbh the averagebf at feast once.a week 

4. [3 Recurrent obsessions or compulsions which are a source of marked distress 

5. O Recurrent and intrusive recollections of a traumatic experience, which are a source of marked 

distress . 

(3 A medicaiiy determinable impairment Is present that do^s not precisely satisfy the diagnostic criteria above. 
Disorder : 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment: 


Q Insufficient evidence to substantiate the presence of the disorder (explain in Part iV, Consultant’s Notes). 


Form SSA-250e-BK (06-200 1 ) ef (6-2005) 


( 6 ) 



399 


F. 12.07'SoimatoforTn Disorders 

Q Physicai symptoms for which there are no demonstrable organic findings or known physloiogical 
mechanisms, as evidenced by at least one of the following: 

1. Ahistpiy of muifple physical symptoms of several years duration beginning before age 30. that have 
caused the Individual to take medicine frequently, see a physician often and alter life patterns 
significantly 

2. CD Persistent nonorganic disturbance of one of the following; 

a. O Vision, or 

b. OSpeech.or 

c. O Hearing, or 

d. £3 Use of a limb, or 

e. O wovement and its control {e.g., coordination dlsttirbances, psychogenic seizures, akinesia, 

dyskth^ia), or 

f. Sensation (e.g., diminished or heightened) 

3- C3 Unrealistic interpretation of physical signs or sensations associated with the preoccupation or belief 
lhat-one has a serious disease-or Injury . 

0 A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 

1 Disorder . 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this impairment; 


Q Insufficient evidence to substantiate the presence of the disorder (explain in Part IV, Consultants Notes), 


Form SSA-2506-BK (06-2001) ef (6-2005) 
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G. 12.08 PersdUalfl^lTORiers 

Q Inflexible and maladaptive personality traits which cause either significant impairment in social or 
occupational functioning.Qr supj'ectfv© distress, as evidenced by at least one of the following; 

1. Seclusiveness or autistic thinking 

2. O Pathologically inappropriate suspiciousness or hostility 

3. O Oddities of thought, perception, speech and-behavior 

4. ^ Persistent disturbances of mood or affect 

5. O Pathoiogical dependence, passivity, or aggressMty 

6. [3 Intense and unstable interpersonal relationships and impulsive and damaging behavior 

O A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 

Disorder • , - 

Pertinent symiptoms, signs, and laboratory findings that substantiate the presence of this impairment; 


13 insufficient evidence to substantiate the presence of the disorder (explain in Part iV, Consultants Notes), 


Form SSA--2S06-BK (06-2001) ef (6-2005) 
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H. 12.09 Substance Addiction Disorders 

O Behavioral changes or physical changes associated witti the regular use of substances that affect the 
central nervous system. 

if present, evaluate under one or more of the most closely applicat^e listings: 

1. CD Listing 12.02-Organic mental disorders* 

2. CD Listing 12.04-Affectiv8 disorders* 

3. CD Listing 12.oe-Anx}ety-related disorders* 

4 . Listing 12.00-Personallty disorders* 

5. ED Listing 11. 14-PerlpheraJ neuropathies* 

6. CD Listing 5.05-Liver damage* 

7. n Listing 5.Q4-Gastritis* 

8. CD Listing 6.08-Pancreatitis* 

9. Cd Listing 1 1 ,02 or 11 .OS-Seizures* 

CD A medically determinable impairment is present that doesnot precisely satisfy the diagnostic criteria above. 
Disor-der ■ 

Pertinent symptoms, signs, and laboratory findings that substantiate the presence of this Impairment; 


n Insufficient evidence to substantiate the presence of the disorder (ejcpiain in Part IV, Consultants Notes), 

‘NOTE: Items 1,2,3,4.5,6,7,8,^d9corresporrfto.ttetings 12.09A, 12.p9B, 12.09C, 12.09D. 12.09E. 12.09F, 12,09G. 12. 
D9H, and 12.091, respectivety. If items 1 , 2, 3, or '4 Recked, only the nimbered-it’ems in subsections liA, liC, fiE, or IlG 
jf the form need be checked. The first block under the disorder heading in thbse.subs^ions should not be checked, u'nl^s 
he evidence subs^ntlat-es the presence of the disorder separate from the substance addiction disorder. 


Form SSA-250©-BK (05-2001) ef (6-2005) 
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I. 12. 1^)^Atlt^.stic’0iso^dera^d'6therPervas!^re Developmental BisonJers' 

Q Qualitative defidts in the development of reciprocal social interaction, in the development of verbal and 
nonverbal conrimunicatton sklljs. and in imaginative activity. Often there is a mai1<edly restricted repertoire 
of activities and intere^s, which frequently are stea-Mty^ and repetitive. 

1 . Autistic disorder, with medically documented findings of ail of the following: 

a. O Qualitative deficits in reciprocal social interaction 

b. O Qualitative deficits in verbal arid nonverbal communication and in imaginative activity 

c. O ivlerkedly restricted repertoire of activltlesand interests 

2. [3 Other pervasive developmental disorders, with medically documented findings of both of the following: 

a. [3 Qualitative deficits in reciprocal social Interaction 

b. O Qualitative deficits in verba! and nonverbal comniunlcatlbn and In imaginative activity 

O A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder ,■ ' ’ 

Pertinent symfSoms, signs, and laboratory findings that substantiate the presence of this impairment: 


Q Insufficient evidence to substantiate the presence of the disorder (explain in Part IV, Consultant’s Notes). 


Form SSA-2506-BK {06-20011 ef {6-2005) 
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■■irr. 


RATIflG OF FUNCTIONAL LIMITATIONS 


A. "B” Criteila of the Listings 


indicate to what degree the following functional limitations (whidi are found in paragraph B of listings 1 2.02- 
12.04, 1^06-12.08 and 1^10and paragraph D d 12.05) exist as a result of the Individual's mental disorder(s): 


NOTE: Item 4 below is more than a measure of frequency and duratiori. See12.O0C4and also read carefully 
the Instructions forthis section. 


Specify the llsting(s) (I.e., 1202 through 12.10) under which the items below are being rated 
12.05 


FUNCTIONAL 



UMITATION 

DEGREE OF LIMITATION 



None 

MM 

Moderate 

Marked* 

Extreme* 

Insufficient- 

1 . Restriction of Activities 






Evidence 

of Daily Living 

□ 

Si 

□ 

□ 

o 

□ 


None 

Mild 

Moderate 

Marked* 

Extr^e* 

. Insuftlclant • 

2. Difficulties in Maintaining 






Evidence 

Social Functioning 

□ 

o 


□ 

□ 

□ 


None 

Mild 

Moderate 

Marked* 

Extreme* 

Insuffident 

3. Oifficuhles in Maintaining 






Evidence 

Concentration, Perstelence, 
or Pace . 

□ 

□ 


□ 

o 

□ 




One 


Four* 


4. Episodes of 

None 


or 

Two 

Thresh 

or 

More 

Insufficient 

Evidence 

Decompensation, 

Each otExiended Duration 



o 

o 

□ 

■ 0 


*D«gree ef Imrtatbn that satisFres the functional criterion. 




nil 


Form SSA-2506-BK (06-2001) ef (6-2005) 
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B. "b" iCrltei^ of ihe Liangs 

1. Complete this section ffi 2.02 (Organic Mental), 1Z03 (Schtophrenic, etc.), or 12.04 (Affective) applies 
and the requirements in paragraph B of frie appropriate listing are not satisfied. 

NOTE: Iteml below Is more than a measure offrequency and duration. See12.00C4 and also read 
carefully . the instructions for this section. 


^ Medically.documented history of a (Tronic o^anic mental (12.02)., schizophrenic, ete. (12.03), or affective. 
(12.04) disojd^r of at least 2 years’ duration that has caused mpre tiian a minima! limitation of ability to do 
any b^ic wbfli actlvity, with symptoms or signs curr^tly attenuated by medication or psychosocial support, 
and one of the foiiowfng: 

1 ■ O Repeated episodes of decompensation, each of extended duration 


2. O A resiiduat-disease process that has resulted in au<^, marginal . adjustment that even a minimal 

•incr^sB injiierit^ demands or change In the ^vfronment would be predicted to cause the individual- 
to decoinpensate 

3 Q Currenthistory of1 or more years' inability to function outside a .highly supportive living arrangement 
wilK an' indication of continued need for such an arrarigemenl. 


Evidence does not establish the presence of the "C criteria 
Q Insufficient evidence to establish the presence of the “0“ criteria (explain In Part IV. Consultant's Notes). 


2. Complete this section if 1 2.06 (Anxiety-Related) applies the requirements in paragraph B of listing 
1 2.06 are not satisfi^. 


O .Complete inability to function independentiy outside the area of one's home 


.O J-VidejiceJsis j5oX&8^iisbjTg.Rr&seace ottbe.,!C“_5Jiter]pji - 

O Insufficient evidence to establish the presence of the "C" criterion (explain in Part IV, Consultants Notes). 


Form SSA-2506-BK (06-20011 ef (6-2005) 
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Section 223 and; section . 1633 of the Social Security Act authorize -the infonnation requested on this fona The" ' 
iiriorma!ice-prov:ided.-wiU~beused -ki m^dog a^deGiston-on-this-Glaimr-CompIetion of tUs fonn-is-mandatory- ui— 
disability claims involving . mental impairments. Failure to complete this form may result in a dday in 
pnx^smg the-clai^. Infori^tioD furnished on this fonn may be disclosed by the Social Security 
Admin^ratipnjo another pei^n or goyemmental a^pcy only .with re^ct to Social Security programs and to 
comply with fe<terk laws requiring the exchange of information between Social Security and another agency. 

We may also use the mformation you give us when we match records by computer. Matching programs 
compare, our records with those of other Federal, State, or local govemm^t agencies. Many agaicies may use 
matching programs to find or prove that a person qualifies for benefits paid by the Federal government, The 
law allows us to do this even tf you do not agree to it. 

Explanations about these and other reasons why inform^ion about you may be used or given out are available 
in Social Security offices. If you want to leam more about this, contact any Social Security office. 

Paperwork Reduction Act Statement - This information coUection meets the requirements of 44 U. 
S.C. § 3507, as amended by Section 2 of the Paperwork Reduction Act of 1995 . You do not need to 
answer these questions unless, we display -a. valid Office .of Ma^^emerit and Budget control nurnber. 
We estiriiate'lhat'it will take, about 15 minutes to read the itistf^troris, gather the facts, and answer the 

questions. SENfeOR bring THE COMPLETER: .m.yOUR 

LOCALSOeiAtSEeOMTY OFFICE. To find ffie n^resi office, call 1400-772-1213. Send 
only cotrtifiWits on Our titric' estimate above to: SSA, 64i)l BbuV^ard, Baltimore, MD 

21135-6401. 


Form SSA-2506-BK (06-2001) ef (8-2005) 
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PSYCHOLOGICAL EVALUATION 


NAMEi i 

DATEdM&fii: 

AGE i. 26 ^^- 

aniMIIIh 

DATEorffiSTBVGu 

DATED OF RCPORTi j 


Todty' 3 testing and interview respondent wss tefened by the DUaMilty OetetminEtion 
Division Of the Oklahoma DepMiAt of Rehabilitation Seivioes. We- Wei^ler Adult 
InicUigence Scale-Tbird Editioii tWAIS HI) testing end brief mental status ewm 
interview were eonduotfxJ on tui dutpatoLhtsIs In a privaia nflice enyitonmenl. The 
claimant came alone to the tntetvim She (hove but ^e got lust. 

The claimant is a Zti^year-old^jlHlj^^ female. She was shaitin etatueeiand 
obeK lit biilld. She is due the end of OctoSS: Het,i^i5iiiiDg 

WM below Bveiage. Dress was <oiled.> Ppstwe was unremaikable. 'Gaft wia’ly^icat. 
Motor behavior was lestiess aiid fidgety.' Ambulation was unassrided. The ififom^ was 
the claimant. 


The elaiment completed the li^.gmde in Mgh school. She was in ^cial education 
classes-all through-school. She'has-nevar-heen mtUTied^hhelWe^we^her.fonr children. 
She does out oonently have a job. ^Shc last wurfced.at a^|||||||||||for.teBS thsn-one week. 
The job ended because she was told she wasn’t lit for thejoo^^ 

Physical and meditml pivblems ineludc fayp^ensipn. She is ahocuiirenily pregnant She 
is supposed to take medication for hypertension but she dPesn’t 

Mental and emotional problems are described by her moiheros being eri^ and retarded. 
She does not use aloihbl or $tgs. She was in trouble with the police when she and a 
friend were,accu.ved arshopliftiilg. She thought Ihe friend was going to for the 
merdhandise. She can't get iloBg with her brother and'has tried to hurt him. 

She waa able to correctly write her name, age and today's date. Her apee^ wns fully 
comprehensible. ' 


ARect and behavior were obs^cd to bo foiriy talkative, fidgety end serious. She Was 
coopemtive whh the examiner. Attetitibnv^ focused. E#ori and motivation were good. 
Results are interpreted as being valid. Observations of sdapti've behavior and: 
iht^pertonal iiyle surest d leVcldf TliffCtibfildg tllht is ikHfslStotitvriihitiie 'Obtained IQ 
score. 

The olaunaat is judged to be incapable of handling any awarded benefito in a responsible 
manner. 


Permanent Subcommittee on Invest»£ations 

EXHIBIT #5c 




408 



11:34AM 

08-55 


An 


P. 6 

K. ©5 


""®‘’ “ liy a Full Scale IQ score of 69 on Ae WAIS-Ht. 

IQ score of 66 wraa In Ac EXTREMELY LOW range, nie Perfoimsncc 
(Vm^-MoW) IQ score of 78 was in Ac flORDERLINE range. There was a not quite 
si^ficant diffoimce of twelve points between the Veihal and Performance IQ scores. 
Subtest scores ranged fiom 3 to 9, slightly above Ae average range of variahill^. 


OSM IV Oiagnosis 

Axis l! Learning Disorder NQS 

Axis II: None 

Axis ni: Hypenehslon, Pregnancy 
Axis IV; Occupational; Patnilial 
Axis V: GAP “ 45 


Heaj^wvi^ftychoiogist (Clinical) 
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Social Security Administration SSA^268 

EXPLANATION OF DETERMINATION 

W/E'sNAME(IFCDBor SSN. CLAIM TYPE 

DWB) Dl 


26 years old alleges poor reading and gelling skills, developmental delay and learning disorder. Claimant 
received a Mental PRTF and MRFC assessment for simple work. 
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(The following is a transcript in the hearing held before 
Ralph L. Wampler, Administrative Law Judge, Office of Disability 
adjudication and Review, Social Security Administration, 

May 13, 2008, at Oklahoma City, Oklahoma 
mBMjilHHIIIII Social Security Kumber 
ra^Kare^^yperson and was represented by 
present was * Medical Expert 


tie case of i 

The Claimant 


(The hearing commenced at 8:38 a.m. on May 13, 2008.) 
OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE; 


Also 


ALJ: We'll go on the record. 

HA: We're on the record. 

ALJ: .1 "** , as you know, we're under a short timeframe, so 

what — 

ATTY: Yes, sir. 

ALJ: The documents here in the file have been marked for 

identification as Exhibits lA through 7F. I propose to receive these 
into evidence. Any objections to their admission? 

ATTY; No objections. Your Honor. 

ALJ: Let the record. show that Exhibits lA through 7F are 
received into evidence. 

(Exhibits lA through 7F, previously identified, were received 
into evidence and made a part of the record thereof) . 

ALJ: Thank you. ■ ■■ I'm going to take the medical 

expert's testimony first and see where we are in this case. 

ATTY: That's fine. Your Honor. 

(The Medical Expert, — :, having been first duly sworn, 

testified as follows:) 

EXAMINATION OF MEDICAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q ,7— < — state your name and occupation, please. 

A ! (Phonetic) . I'm a licensed clinical psychologist. 


Permanent Subcommittee on Investigations 


EXHIBIT #5e 




411 


2 

Q And you've been furnished with a copy of the medical 
documents, have you not? 

A Yes, I have. » 

Q What do those documents show the Claimant suffers from? 

A This individual has a diagnosis of mild mental retardation and 
a diagnosis of a learning disorder. It's my opinion that she meets 
12.05. 

Q 12.05. Okay. Now, can you address the B criteria (Phonetic)? 

A Yes, Your Honor. In restrictions of daily, daily living 
activities, I believe there's a mild restriction. 

Q Uh-huh. 

A In maintaining social functioning, I believe there is a 
moderate limitation. 

Q Uh-huh. 

A In maintaining concentration, persistence, or pace, there's a 
marked to extreme restriction. 

Q Okay. And then episodes of deterioration? 

A I don't have — Your Honor, she's living in a pretty 
restricted environment — 

Q Uh-huh. 

A — and, and not doing things that are, are causing these to 
occur and I don't have any — I have very limited documentation, 
actually, but I don't have documentation. 

Q Okay. 

A So, I'd just say I don't have enough information. 

Q Now, she alleges that she became disabled May 1st of 2004. 
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Was she at that level of severity at that time? 

fl Yes, Your Honor. This is has been a lifelong issue. 

Q Okay. Would you recommend a payee? 
fl Yes, I would. 

Q Okay. 

flLJ: — I don't see a need of going any further unless 

there's something you want to call to ray attention. 

ATTY: No, Your Honor. I'm- happy. 

ALJ; All right. I'll take the matter under advisement. The 
hearing is closed at 20 — 19 minutes till 9:00. Thank you, and you 
all are excused. 

CLMT: Thank you. 

- (The hearing closed at 8:41 a.m. on May 13, 2008.) 


I have read the foregoing and hereby certify that it is a true 
and complete transcr iption of the tej^jjrio^ r ecorded at the hearing 
held in the case of Administrative Law 

Judge Ralph L. WarapldtT 
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SOCIAL SECURITY ADMINist%f ION 
Office of Disability Adjudication aiid Review 

DECISION 

IN THE CASE OF CLAIM EOR 

Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 


(Wage Earner) 

JURISDICTION AND PROCEDURAL HISTORY 

This case is before the iiridersigned on a re qtiesbfprhe.^ rig ti3tedl|||||i[^^|||pi The claimant 
appeared and testifiirf at a hearing held 

^ an impartial medic^ expert,.aiso.appea^.at the hearing. The claimant is 

represented by I -^^"an attorney; 

The claimant is alle^g disability since May 1 , 2004. 

The decision on the claimant’s prior Title ll application fiIedenil^|Pmj|i|pP|||P^is being 
reopened and rerdsed. The initial determination on the prior.Titleilihap|ilirafiomwas issued 
within 4 years of the filing dat? of the current applications and good cause for reopening is 

established. New and material evidence has been submitted (20 GFk'404.988 etseg.). The 
decision oh the prior Title XVI application has not beeri reopened because the current 
applications were not filed within 2 years of the notice of initial, determination (20 CFR 416. 1488 
etseq.). 



(S’ociSI SlCurity Number) 



' ISSUES 

The issue is whether the claimant is disabled under sections 21 6(i), 223(d) and 1614(a)(3)(A) of 
the Social Security Act. Disability is defined as the inability to engage in any substantial gainful 
activity by reason of any medically determinable physical or mental impairment or combination 
of impairments that can be expect^ to result in death or that has lasted or can be expected to last 
for a continuous period of hot less than 1 2 months. 


With respect to the claim for a period of disability and disability insurance'benefits, there is an 
additional issue whether the insured status requirements ofsecfions 2l6(i) and 223 of the Social 
Security Act are met. The claimant’s earnings record shows that the claimant has acquired 
sufficient-quarters of coverage to remain insured through Marshi^2$pS. Thus, the claimant 
must establish disability on or before that date in order to be gfititled to a period of disability and 
disability insurance benefits. 


Permanent Subcommittee on Investigations 

EXHIBIT #5f 
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After careftil-review of the entire reeordj-thensdCTsigBed finds that the elaimant-has been 
disabled fi'om May 1 , 2004 through the-date of-this decision. The undersigned also finds that the 
insured status requirements of the Social Security Act were met as of the date disability is 
established. 


APPUCABLELAW 

Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 
disabled (20 CFR 404. 1 520(a) and 41 6,920(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a step of the evaluation process, the 
evaluation will not go on to the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20 CFR 404.1520(b) and 41.6i920(b)). Substantial gainful activity (SGA) is 
defined as work activity that is both substantial and gainful. If an individual etjgages in SGA, 
she is not disabled regardless of how severe hefphysieal or mental impaimients are and 
regardless of her. age; education, and work experience. -If the individual is hot engaging in SGA, 
the analysirproceeds to the second step. 

At. step two,' the undersigned must determine whefher the claimant has a medically determinable 
impairment that is “severe” or a combination of impairments that is “severe” (20 GFR - 
404.1 520(c) and 416.920(c)). An impairment or combination of impairments is “severe" within 
the meaning of the regulations if it sighifTcantly liiihits an individual's ability to petfoim basic . 
work activities. If the claimant-does not-have a severe^edically delerminable-impaifrnent or 
combination Of impairments, she is not disabled, Ifthe claimant has a severe impairment or 
combination of impairments, the analysis process to the third step. 

At step three,.the undersigned must determine whether the claimant’s impairment or combination 
of impairments meets or medically equals the criteria .of an impairment listed in 20 GFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.i520(d),.4®4.1525 404.1526, 416.920(d), 416.925, 
and 4 1 6.926). If the claimant’s impairment Or combination of impairment.s meets ormedically 
equals the criteria of a listing and meets the duration requirement (20 Ci i- ‘t04.1 509 and 
416.909), the claimant is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant’s residual functional' Capacity (20 CFR 404a-520(e)-and 4I6i92@(e)), An 
individual’s residual functional capacity is her ability ;to do physical and mental work activities 

bn a'sustained'basis deipife"limitafi6¥s“fibrnTj51mpa(nhehG!'Ih"maEmJtfiis4ii(lin£^tfie 

undCTsigned must consider all of the claimant’s impairments, including impairments that are not 
severe (20 CFR 404.1520(e), 404.1545, 416.920(e), and 416.945; SSR 96-8p). 

Next, the undersigned must determine at step four whether the claimant -has the residual 
functional capacity to perform the requirements of her past relevant Work (20 CFR 404. 1 520(f) 
and 4 1 6.920(f)). If the claimant has the residual functional capacity to do her past relevant work. 


See Next Page 
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, Jhe is unafelelcLdpian^pas} relevant work or does not 

have any past relevant wolk, the analysis proceeds to the fifth and laSt step. 

At the last st^ of-fhe sequential eyaluation process (20-GFR 4W.15-20(-g) and 416.920(g)); the 
undersign^ riitBst 'detetptne'wtietiier the claimant is fibie fp dp any other worit considering her 
residua] funEtionai capacity; age, Mueation, and work experienee. If tiie claimant is able to do 
other work, sfie is' tibtijliClIi^. If the claimant is not abte to fio- other work and meets the 
duration requirement, she is disabled. Although the claimant generally continues to have the 
burden of proving disahility atifliis step, a limited burden of going forward with the evidence 
shifts to the Soeiai SeaintyAdminiSffation. Ihordeflo Support a finding that an individual is 
not disabled at this step, the Social Security Administration iS responsible for providing evidence 
that demonstrates tbajoilher work exists in significmt ijuihbers in the national economy that the 
claiinant can do, given the residual fuinctibnal capacity, age, .educatidni and work experience 
(20 CFR404.15l2(;|), 4O44 560(iy, 416.912(g) and4f6;|60(i:)). . 

F]iSteiSGgjaftEACTANDX0KGEiUSi^^^^ 

Aft«’ carefiil-Gonsideratiori otthe-entirerecord, theunderSignedrmafces the following.findings: 

1. The dainiant’s'date last 'insUTed-is March 31, 2005. 

2. The claimant-has pot engaged in substantial gainfnl activity since May 1, 2004, the 
alleged'<(nset-'tiaf<ft20 GFR 404‘.T520(b), 404.1571 gt'®5V41di92®(b) and 4i6.971 et Se~q.). 

3. The elaiiitant has , the. following severe impairment(s): mental retardation (20 CFR 
4O4.r520(c)'S|j((l 416v0iO(c))J 

4. The severity of (he .^jpiant.’s ment8i:'retarttatio.n.ine.ets the criteria of se^itioh(s) 12.05 
of 20 CFTi Epi-t 404, Stfbpaft P, A#endix 1 (20 CFR 4ci4';i520(d) and 416.92Q(d)). 

In making this finding, .the undersigned considered all symptoms and the extent to which these 
syihptoms can reaspnibly be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFft 404. 1529 and 4FB.929 and SSRs 96^p and 
96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of 20 CFR 404.1527 and 416.927 and SSRS 96t2p, 96-5p, 96-6p and 06-3p. 


and is 


A psychological evaluation was performed ! 
■^hown'belowr ■ — — " — 
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To4iy*s twting and inuiyicw i 


IntcUiBence ScaiS'Third Edition (WAIS QI) eesdng and brief madal status exein 
interview w«e conduct^ on an outpatiant basis in a private oOice envitomnent. The 
clainumt came alone to the interview. She dnvB but Ae jjot lost. 


TheclatQUUA is a 26-;o8r'4>ldJ[0Hii^N|piMS^*ha^^ Shewiaa short in ttitttre ^ 
obese in kiM She Upragnuil and is dtie the otd of October. Her glHloipitig 

was bdow average, fhesswas soil^. Posture wm unremarkable. Gail was 
Motor behavior was lestless and fidgety. Ambulation was unassisted. The iidmiRant was 
the clalriuati 


The claiinant completed the 12** grade in high tphool- She was in ^eciaJ edactdipit 

ail through school. She^haS/naverliBen nuuried. ShHn^s 'Mth her fdtir ctriUran. 
She d^ ikit ewtendy have aiob. ^hf last wOr^fat a||BH|[||||^or less-dm^he week. 
The Job ilodad beoause she vras told She waaY fit for IhejobT^ 

PhysiMsiid metUcat imrblenu inialii^;byi^9^i^ cunentlypreH^ She 

is aupptraed to take ntedicadoa fin l^c^r^oii bnt .she doesn’t 

Mental and emotiomil problems are dast^'bed by her raniher os being ctnzy and raided. 
She does not u*e alcohol or drugs. She wasteeroubk with the police aw aw a 
Mend were accuHed of shoplifting. She thoq^ the friend was goh^ lo pay for the 
raerc^a^se. She ciut'tgttak^ whh her hither and has tried to htirt him. 

She wae able to correctly write her name, age and (odoy’.s date. Her sjpeech was fully 

com^ensible. 

AJIect and behavior were observed to bo fiWy udkaiivei fidgety and satiotis. She wias 
cooperative with the examiner. Atlontion was focused. EfTortand iriotivationweiegood 

RuUlttiare interpreted as being valid. Observalions uf adaptive behavior add 

imeipersonal style suggeia a level of ftmctidiiiiig that is coiisist^ with the obttAsed IQ 
score. 


The ciahoteit is judged to be incapritle orhaitdliiQ any awarded bowfite ill a tesponstble 
tnannef. 
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Tho clifii^t’s ci^^fteyel of jntdreiaualfi^ wa^ it jw Wp of die 

EXTI^l^ELY ^fleeted by a Full fcaleiO’Sc®* of 69. oa die WAlS-Ht 

■Hhi die EXT3lM;?;a0Kranp. 11^ 

quhe 

sigrajBfii«t3St^a^|||f^|®|wrts betw^ tbe-Ved&'^^rftirffiiiiaa^ IQ scorn. 
Siditest sciiMts &om-3tb 9, slightly ibove the avenptBnge of verUhiUty. 


DSM IV Dt^jp^sis 

Axis 1; lislftdijg Disorder NOS 

Axil it 

AxlsIH; f^|eii«^on,BfdB?^fincy 
Axil IV: Oecypiiuilkt PSflftiia] 
AxisV: 




Mb* of ilj^riPPlflBftBBililiilliMlIiBftVHi^ ntyot 



Jo your oplniwi 1» the paelent «bl« to snaiiso boiistit paynenta in hla/hor o«n 

intexAftt^? 
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SignBicanliy MotteraleV 


Kotwqenco Noifiaianis 
Mffiltedty of LfafiB^ion In on AvaRabfe 


A UNDERSTANniM»AmMnMnprv 

Limited 

UmRed 

Umtled 

iMsCaiegtxy 

Evidence 

1 . 11:16 aUnty to remember locations and 
work.Hke procedures. 

i..!g , 

2.0 

3.0 

^.o 

5.0 

Z TheaUffiy 10 understand and remem- 
ber veiy shod and simple Inslructlcm. 

i.|8 

2.0 

3.0 

4.0 

S-D 

3. The ability to understarx) and remem- 
d^alM Instructions. 

1.0 

2 0 

3 . SI 

4. □ 

3.0 

B. SUSTAINED CXiNCENTBATION AND PFRStSTFKICE 





4. The abltfiy to carry out very Short and 
simple instructions. 

i.gi 

2.a 

3.0 

4.0 

3.0 

S. The abifrty 10 carry out detailed inatruc- 

i.a 

2 0 

3.H 

4.0 

5,P 


pestified at the hearing that &e daimarit’s impairment has met the criteria of Listing 
12.05C ail ofher life; The evidence shows that the claimant was in special edncatio n, has a 
yerbai IQ of 66, a learning disofS'eij and ti GAP of 45. The'uhdefsi^ed cbhcuis withJ^B 
H^j^m^sessment. 

After conside^^ the evidence of record, the undersigned finds that the claimant’s medically 
determinable impainnent(s) could reaspriably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptomsare generally credible. 

The State agency medical opinions are given little weight because evidence received at the 
hearing level shows that the claimant is more limited than determined by the State agency 
consultants. Furthermore, the State agency consultants did not adequately consider die 
claimant’s subjective complaints or the combined effect of the clairhant’s impairments. 

5. The claimant has been under a disability, as defined in the Social Security Act, from 
May 1, 2004 through at least the date of this decision (20 CFR 404.V52O(d) and 4V6.920(d)). 


DEClStON 

Bas^ on the app lication for a period of disabilit y and disability insuranc e benefits filed on 
the claimant has been disabled under sections 216(i) and 223(d) of the^cial 
Security Act befinning on May 1 , 2004. 

Base d on the application for supplemental security, income, protectively filed, on j|i||||||l|B|k 
fljllll the claimant has been disabled under section 1614(a)(3)(A) of the Social SeSiity Act 
fiegnning on May 1, 2004. 
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The component of'the Social- Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments, and if eligible, the amount and the months for which payment will be made. 

A determination to appoint a representative payee to manage payments in the claimant’s interest 
is recommended. 


U.S.Administrative Law Judge 


RLW/DAW 
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SOCUL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 

301Nw6thSt 

3rd Fiodr West 

Oklahoma City, OK 73102 

Date; 

WRgErn APR25M 



NOTICE OF DECISION - FULLY FAVORABLE 

I have made the enclosed decision in your case. Please read this notice and the decision 
carefully. 

This Decision is Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another may first ask you for more information. If you do not hear 
anything for 60 days, contact your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do 
SO; To do that, the Council must mail you a notice about its review within 60 days from the 
date shown above. Review at the Council's own motion could make the decision less 
favorable or unfavorable to you. 

If You Disagree With The Decision 

If you believe my decision is not fully favorable to you, or if you disagree with it for any 
reason, you may file an appeal with the Appeals Council. 

How to File an Appeal 

To file an appeal you or your representative must request that the Appeals Council review the 
decision. You must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 


You may file your request at any local Social Security office or a hearing office. You may 
also mail your request right to the Anneals Council. Office of Disability Adjudication and 
Review. 5107 Leesburg Pike. Falls Church. VA 22041-3255 . Please put the Social Security 
number shown above on any appeal you file. 
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Time to File an Appeal 

To file an appeal, you must file your request for review within 60 days from the date you get 
this notice. ^ 

The Appeals Council assumes you got the notice 5 days after the date shown above unless 
you show you did not get it within the 5-day period. The Council will dismiss a late request 
unless you show you had a good reason for not filing it on time. 

Time to Submit New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How an Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review 
a case. These rules appear in the Code of Federal Regulations, Title 20, Chapter ill. 

Part 404 (Subpart J). 

If you file an appeal, the Council will consider all of my decision, even the parts with' which 
you agree. The Council may review your case for any reason. It will review your case if one 
of the reasons for review listed in our regulation exists. Section 404.970 of the regulation lists 
these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfavorable to you. 

On review, the Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

If No Appeal and No Appeals Council Review 

If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed 
only under special rules. 


See Next Page 
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If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit 
an office, please bring this notice and decision with you. The telephone number of the local 
office that serves your area is (405)605-3000. Its address is Social Security, 2615 Villa Prom, 
Shepherd Mall, Oklahoma City, OK 73107. 


Justice K. Hiltbrand 
U.S. Administrative Law Judge 
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SOCIAL SECURITY ADMINISTRATION 
OHice of Disability Adjudication and Review 

DECISION 

IN THE CASE OF CLAIM FOR 


(Claimant) 


(Wage Earner) 


Period of Disability and Disability Insurance 
Benefits 



(Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 


This case is before the Administrative Law Judge on a request for hearing dated January 12, 

2007. The claimant appeared and testified at a hearing held on March 20, 2008, in Oklahoma 
City, Oklahoma ~ ^ an impartial vocational expert, also appeared at the 

hearing. The claimant is represented by L _ an attorney. 

The claimant has amended the alleged onset date of disability to January 1, 2007, on advice of 
counsel (Hearing Testimony). 

ISSUES 

The issue is whether the claimant is disabled under sections 21 6(i) and 223(d) of the Social 
Security Act. Disability is defined as the inability to engage in any substantial gainful activity by 
reason of any medically determinable physical or mental impairment or combination of 
impairments that can be expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than 12 months. 

There is an additional issue whether the insured status requirements of sections 216(i) and 223 of 
the Social Security Act are met. The claimant’s earnings record shows that the claimant has 
acquired sufficient quarters of coverage to remain insured through December 31, 2009. Thus, 
the claimant must establish disability on or before that date in order to be entitled to a period of 
disability and disability insurance benefits. 

After careful review of the entire record, the Administrative Law Judge finds that the claimant 
has been disabled from January 1, 2007 through the date of this decision. The Administrative 
Law Judge also finds that the insured status requirements of the Social Security Act were met as 
of the date disability is established. 


APPLICABLE LAW 

Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 


See Next Page , 
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disabled (20 CFR 404.1 520(a)). The steps are followed in order. If it is determined that the 
claimant is or is not disabled at a step of the evaluation process, the evaluation will not go on to 
the next step. 

At step one, the Administrative Law Judge must determine whether the claimant is engaging in 
substantial gainful activity (20 CFR 404. 1 520(b)). Substantial gainful activity (SGA) is defined 
as work activity that is both substantial and gainful. If an individual engages in SGA, she is not 
disabled regardless of how severe her physical or mental impairments are and regardless of her 
age, education, and work experience. If the individual is not engaging in SGA, the analysis 
proceeds to the second step. 

At step two, the Administrative Law Judge must determine whether the claimant has a medically 
determinable impairment that is “severe” or a combination of impairments that is “severe” 

(20 CFR 404. 1 520(c)). An impairment or combination of impairments is “severe” within the 
meaning of the regulations if it significantly limits an individual's ability to perform basic work 
activities. If the claimant does not have a severe medically determinable impairment or 
combination of impairments, she is not disabled. If the claimant has a severe impairment or 
combination of impairments, the analysis proceeds to the third step. 

At step three, the Administrative Law Judge must determine whether the claimant’s impairment 
or combination of impairments meets or medically equals the criteria of an impairment listed in 
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1 526). If the 
claimant’ s impairment or combination of impairments meets or medically equals the criteria of a 
listing and meets the duration requirement (20 CFR 404. 1 509), the claimant is disabled. If it 
does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the Administrative Law Judge, 
must first determine the claimant’s residual functional capacity (20 CFR 404.1520(e)). An 
individual’s residual functional capacity is her ability to do physical and mental work activities 
on a sustained basis despite limitations from her impairments. In making this finding, the 
Administrative Law Judge must consider all of the claimant’s impairments, including 
impairments that are not severe (20 CFR 404.t520(e) and 404.1545; SSR 96-8p). 

Next, the Administrative Law Judge must determine at step four whether the claimant has the 
residual functional capacity to perform the requirements of her past relevant work (20 CFR 
404. 1 520(f)). If the claimant has the residual functional capacity to do her past relevant work, 
the claimant is not disabled. If the claimant is unable to do any past relevant work or does not 
have any past relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404.1 520(g)), the Administrative 
Law Judge must determine whether the claimant is able to do any other work considering her 
residual functional capacity, age, education, and work experience. If the claimant is able to do 
other work, she is not disabled. If the claimant is not able to do other work and meets the 
duration requirement, she is disabled; Although the claimant generally continues to have the 
burden of proving disability at this step, a limited burden of going forward with the evidence 
shifts to the Social Security Administration. In order to support a finding that an individual is 
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not disabled at this step, the Social Security Administration is re^onsible for providing evidence 
that demonstrates that other work exists in significant numbers in the national economy that the 
claimant can do, given the residual functional capacity, age, education, and work experience 
(20 CFR 404. 1 5 1 2(g) and 404.1 560(c)). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

After careful consideration of the entire record, the Administrative Law Judge makes the 
following findings; 

1. The claimant’s date last insured is December 31, 2009. 

2. The claimant has not engaged in substantial gainful activity since January 1, 2007, the 
amended alleged onset date (20 CFR 404.1S20(b) and 404.1571 etse^.). 

3. The claimant has the following severe impairments: status post right rotator cuff 
repair times two with postoperative pain in the right shoulder, neck, arm, and elbow; and 
cervical degenerative disc disease (20 CFR 404.1520(c)). 

The above impairments cause significant limitation in the claimant’s ability to perform basic 
work activities. 

4. The claimant does not have an impairment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Part 404, Subpart P, 

Appendix 1 (20 CFR 404.1520(d)). 

5. After careful consideration of the entire record, the Administrative Law Judge finds 
that the claimant has the residual functional capacity to perform light work as defined in 
20 CFR 404.1567(b). She can occasionally lift and/or carry 20 pounds and frequently lift 
and/or carry 10 pounds. She can stand and/or walk (with normal breaks) about 6 hours of 
an 8-hoor workday and sit (with normal breaks) 6 hours of an 8-hour workday. Her 
residual functional capacity for light work te diminished by significant noneiertional 
limitations, in that she has postural limitations of occasionally climbing, balancing. 
Stooping, kneeling, crouching, and crawling. She is limited in the right hand and arm as to 
grasping and fingering in any work-related activities. She must avoid all concentrated 
exposure to unprotected heights and dangerous moving machinery. Additionally, she has a 
moderate to severe level of pain and fatigue affecting her ability to work in a competitive 
environment. 

In making this finding, the Administrative Law Judge considered all symptoms and the extent to 
which these symptoms can reasonably be accepted as consistent with the objective medical 
evidence and other evidence, based on the requirements of 20 CFR 404. 1529 and SSRs 96-4p 
and 96-7p. The Administrative Law Judge has also considered.opinion evidence in accordance 
with the requirements of 20 CFR 404. 1 527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 
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The claimant's statements concerning her impairments and their impact on her ability to work are 
generally credible in light of the medical history, the reports of the treating and examining 
practitioners, the findings made on examination, her description of her activities and lifestyle, 
and the claimant's demeanor at hearing. The Administrative Law Judge finds that the claimant 
has an impairment that is reasonably expected to produce the type of pain and other 
symptomatology she alleges. The claimant testified she has an 1 1"' grade education. The 
claimant stated that she is unable to work due to chronic pain in her right shoulder, arm, hand, 
and neck. She stated that her pain continue to get worse even though her physician has 
increased her pain medication. She testified that she has a TTOS unit on her arm for pain. Her 
medication causes severe headaches and dizziness. The claimant denied most activities at the 
hearing and expressed frustration at her limited activities. 

The medical evidence reflects that the claimant was injured on the job while working as ; 

. 1 — I. on November 29, 2003. The claimant was seen by Dr. — _ •— — and 

had an MRI scan of the shoulder in June of 2004. The study showed a complete tear of the 
rotator cuff. Dr. ~ — recommended surgery for rotator cuff repair as well as a subacromial , 
decompression (Exhibit lOF). 

In July of 2004, the claimant underwent a surgical procedure on the right shoulder and had a 
repair of the rotator cuff, a subacromial decompression, and a resection of the ligament (Exhibit 
3F). Postoperatively, she had complaints of pain in her right arm, forearm and thumb. In August 
of 2004, the claimant was treated with physical therapy and placed on Bextra (Exhibit 9F). She * 
continued to complain of the radiating pain down into the forearm and hand. She also 
complained of pain in the right side of the neck. The claimant stated that she had difficulty 
trying to lift, twist, push, or pull (Exhibit 2F). 

The claimant continued to have chronic pain and limited mobility of her right shoulder and 
developed adhesive capsulitis. The claimant was evaluated by Dr. in 

January of 2005, who recommended an EMG study. In November of 2005, it was noted that the 
EMG study within normal limits (Exhibits 7F, 1 OF, and 1 8F). 

The claimant continued to have difficulty with some crepitation and pain. The clmmant 
underwent a second arthroscopically assisted open repair of the rotator cuff in March of 2005. 
Surgery revealed a recurrent tear in the rotator cuff (Exhibit 3F). Postoperatively, the claimant 
received physical therapy, but continued to have pain in the shoulder, the neck, the arm, the 
forearm, and the hand. Physical therapy was discontinued in June of 2005 after it was noted to 
irritate the claimant’s symptoms. A report dated July 27, 2005, noted residual nerve pain around 
the extremity and the supraclavicular neck area radiating down the forearm and into the median 
nerve distribution. This included the thumb, index, and long finger consistent with cervical 
radicular distribution (Exhibit 1 IF). 

The claimant was re-evaluated by Dr. on November 3, 2005. The claimant had a MRI 
scan of the cervical spine that showed some degenerative changes at C4-5, C5-6, and C6-7. The 
scan revealed bulging discs with central stenosis (Exhibit 15F). A bone scan in December of 
2005 showed mild increased uptake noted around the right shoulder which could be attributed to 
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post surgery. In January of 2006, the claimant was sent to physical therapy and was prescribed 
Gabitril. The claimant also imderwent stellate ganglion blocks without benefit (Exhibit 7F). 

A MRI of the right elbow on May 19, 2006, showed slight degenerative changes at the ulnar 
joint with mild tendinopathy of the common extensor tendon (Exhibit 8F). A MRI of the right 
shoulder on May 19, 2006, showed chondromalacia of the superior portion of the joint and 
degenerative tearing of the glenoid labrum (Exhibit 1 5F), In May of 2006, it was noted that the 
EMG study was non-diagnostic for radial tunnel syndrome (Exhibit 7F). 

On October 23, 2006, the claimant was evaluated by 1 ■ " — - — , in 

connection with her workers compensation claim. The claimant continued to complain of pain 
and weakness in the shoulder, forearm, elbow, and hand. Upon examination, tenderness was 
present in the brachium, olecranon, and epicondyle. Scarring consistent with surgery was noted 
with some atrophy. Tenderness was present about the shoulder with some crepitation. Mild 
tenderness was present in the wrist. that the claimant was temporarily 

totally disabled and in heed of additional medical treatment. He stated that the claimant should 
be evaluated for pain management on an ongoing basis (Exhibit 20F). 

TTie claimant was referred to — — in January of 2007 for pain management. 

- placed her on Relafen, Zanaflex. Lyrica, and Ultram. I - " J also prescribed a 

TENS unit. The claimant was seen several times in follow-up by 1 ■ — — J and had her 

medication regimen changed and altered during her course of therapy. T - "" — prescribed 
Nabumetone, Lyrica, Lortab, and Tizanidine. t also prescribed a strict home exercise 

program (Exhibits 14F and 2 IF). 

On September 13, 2007, the claimant was seen by I” . I.'—" IT . ■ in connection 

with her workers compensation claim. It was noted that the claimant continued to have chronic 
pain in her neck, right arm, shoulder, and hand. The claimant was unable to reach behind her . 
back or lie on her shoulder. Upon examination, the right shoulder had surgical scars. There was 
limited flexion in the shoulder to 1 10 degrees, abduction 80 degrees, extension 15 degrees, 
adduction 15 degrees, external rotation 50 degrees, and internal rotation 30 degrees. There was 
tenderness to palpation of the shoulder and the shoulder was weak. Physical examination of the 
cervical spine revealed flexion 25 degrees, extension 20 degrees, right/left lateral flexion 1 S 
degrees, right rotation 30 degrees, and left rotation 40 degrees. There was tenderness to 

palpitation of the paraspinous and trapezius muscles bilaterally. ; 'ipined that the 

claimant had sustained permanent and total economic disability for the performance of ordinary 
manual labor or for any job for which she was qualified by reason of past work experience. He 
stated that if she was not vocationally retrained, then she would be permanently and totally 

disabled. ' ' ‘stated that the claimant would require continued pain management 

(Exhibit 17F). 


On October 4, 2007, . "■ added an addendum to his report. He stated that the claimant’s 

right arm pain was of sufficient severity that RSD was considered as being a cause, 
stated that RDS was ruled out, but that the claimant may have sympathetically mediated pain 
syndrome. He also noted the claimant had degenerative and bulging discs in her cervical spine. 
He recommended that the claimant undergo a discogram (Exhibit 1 7F). 
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On January 23, 2008, the claimant was evaluated by . ' ' ' D . l 

recommended an updated MRI of her cervical spine (Exhibit 22F). 

After considering the evidence of record, the Administrative Law Judge finds that the claimant’s 
medically determinable impairments could reasonably be expected to produce the alleged 
symptoms, and that the claimant’s statements concerning the intensity, persistence and liiriiting 
effects of these symptoms are generally credible. 

On April 20, 2005, the claimant was released to return to light duty work with a 25 pound lifting 
restriction. It was also recommended that the claimant go to pain management (Exhibit lOF, 
page 32). On July 6, 2005, the claimant was released to return to light duty work with a 25 
pound lifting restriction, restricted reaching, and no repetitive movements with the right hand. It 
was also recommended thk the claimant go to pain management (Exhibit 1 OF, page 32). 
Subsequently on July 27, 2006, the claimant was released to return to light duty wprk with a 10 
pound lifting restriction and no repetitive movements with the right hand. It was also 
recommended that the claimant go to pain management (Exhibit 1 OF, page 33). The 
Administrative Law Judge considered these opinions, but gave them slight weight since they 
were related to the times of claimant’s surgeries. Light work was the most recent status in the 
record, and the Adrninistrative Law Judge found this was consistent with the medical evidence of 
record (Exhibit lOF). The Administrative Law Judge included this in the residual functional 
capacity assessnient. 

The Administrative Law Judge considered the opinion of the treating physician, 1 — . I 
" 's assessment was that the claimant had multi-level cervical discogenic syndrome with 
right upper radicular pain. He noted that the claimant needed pain management in the form of 
maintenance to manage her eoisodes of severe pain (Exhibit 21F). The Administrative Law 
Judge considered ! "““TJSXT? s opinion and assigned it full wei^t since it was consistent with ■ 
t he evi dence of record. The State agency medical opinions are given little weight because I 
~ ; opinion is more consistent with the record as a whole and evidence received at the 
hearing level shows that the clairhant is more limited than determined by the State agency 
consultants. Furthermore, the State agency consultants did not adequately consider the 
claimant’s subjective complaints. 

The objective medical evidence of record since January 1, 2007, support the claimant's 
allegations generally, and more specifically support the existence of the limitations reported. 

The Administrative Law Judge is persuaded that after considering the claimant's complaints of 
pain, it is reasonable to conclude that she is limited to the exertional requirements of no more 
than light work activity, with the additional uonexertional limitations cited above. Moreover, the 
Administrative Law Judge is persuaded that secondary to chronic pain, the claimant suffers from 
a moderate to severe level of pain and fatigue affecting her ability to perform in a competitive 
work environment. 

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565). 
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The vocational expert testified that the claimant's past relevant work is classified in the 
Dictionary of Occupational Titles (DOTi as a cake decorator, skilled work (SVP of 6), and is 
described as light work in the DOT, and medium work as actually performed; counter sales and 
hand packaging, described as light, semi-skilled work (SVP of 3); and an accountant, described 
as sedentary, and skilled work (SVP of 8), At the hearing, the vocational expert responded to 
hypothetical questions of the Administrative Law Judge. She testified that based upon the 
claimant’s residual functional capacity, the demands of the claimant’s past relevant work exceed 
the residual functional capacity. Accordingly, the Administrative Law Judge finds that the 
claimant is unable to perform any past relevant work. 

7. The claimant was a younger individual age 18-49 on the established disability onset 
date (20 CFR 404.1563). 

8. The claimant has a limited education and is able to communicate in English (20 CFR 
404.1564). 

9. The claimant's acquired job skills do not transfer to other occupations within the 
residual functional capacity defined above (20 CFR 404.1568). 

10. Considering the claimant’s age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404.1560(c) and 404.1566). 

In determining whether a successful adjustment to other work can be made, the Administrative 
Law Judge must consider the claimant's residual functional capacity, age, education, and work 
experience in conjunction with the Medical-Vocational Guidelines, 20 CFR Part 404, Subpart P, 
Appendix 2. If the claimant can perform all or substantially all of the exertional demands at a 
given level of exertion, the medical-vocational roles direct a conclusion of either "disabled" or 
"not disabled" depending upon the claimant's specific vocational profile (SSR 83-1 1). When the 
claimant cannot perform substantially all of the exertional demands of work at a given level of 
exertion and/or has nonexertional. limitations, the medical-vocational rules are used as a 
framework for decisionmaking unless there is a rule that directs a conclusion of “disabled” 
without considering the additional exertional and/or nonexertional limitations (SSRs 83-12 and 
■83-14). If the claimant has solely nonexertional limitations, section 204.00 in the Medical- 
Vocational Guidelines provides a framework for decisionmaking (SSR 85-15). 

If the claimant had the residual functional capacity to perform the full range of light work, a 
finding of "not disabled" would be directed by role 202. 18. However, the claimant’s ability to 
perform all or substantially all of the requirements of this level of work has been impeded by 
additional limitations. To determine the extent to which these limitations erode the unskilled 
light occupational base, the Administrative Law Judge asked the vocational expert whether jobs 
exist in the national economy for an individual with the claimant’s age, education, work 
experience and residual functional capacity. The vocational expert testified that given all of 
these factors there are no jobs in the natioital economy that the individual could perform. 


See Next Page 
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October 24, 2007 





RE: Claimant; 

Insured; 

Claim Number; 

D/Injuiy: November 29, 2003 

Dear ) 

The above person was re-examined in the office today. She has previously been 
examined in this office on October 25, 2004, for the evaluation of injuries wh ich she staled 
occurred on November 29, 20 03, while worldng for ™ 

Edmond, as The history was given by the claimant. She stated at 

apprmiiniatelynoon^n^v^standing on-a-two (2) to three (3) step steplhdder. She stated 
she was on the second step stocking toes t>f fH|||||||||||§ stkcd she was on the to 
box and she shoved and pushed it with her her head and she felt a “pulling 

sensation” in her right arm to her tight shoulder. She stated she completed her shift and she 
reported this injury to her supervisor. She stated she continued working through May 1 1 , 
2004. She denied seeking medical treatment and she continued working. She stated she 
thought she had just pulled a muscle in her right shoulder. She stated she continued lifting 
boxes and buckets of icing, weighing forty (40) pounds, wduch made the pain in her right 

shoulder worse. She stated she was examined by 1 - — . n Edmond, on her own, on 

May 1 1, 2004, for examination of her right shotdder and he also sent her to an eye physician 
for blurring of her left eye. She stated laboratory testing was performed on May 12, 2004, 
and she was sent for x-rays of her right shoulder at a different fecility which were obtained on 


Permanent Subcommittee on Investigations 

EXHIBIT #6b 





431 




E)(HI!TN0.13F 

a different day. She stated Vioxx, Flexeril, and another medication, the name of which she PAGE: 3 OF Id 
cannot recall, were prescribed and she was taken off work for one and one-half (11/2) weeks. 

She stated she was told the laboratory testing was normal but she does not know the results of 
the x-rays. She stated she remained off work. She stated she followed up with I ■ “• on 

May 14,2004, and she was referred to? ) in Edmond, and she was 

continued off work through May 20, 2004. She stated she remained off work. She stated she 
returned to work on May 2 1 , 2004, and she worked through May 24, 2004, and she took a 
leave absence so she could find out what was wrong with her ri^t shoulder. She stated she 
returned to on May 23, 2004, and she was continued oifif work and medications 

were prescribed. She stated she remained off work. 


She staled on a date she cannot recall, she was examined by . and .x-rays 

were obtained of her right shoulder but she does not know the results. She stated an MRI of 
her right shoulder was recommended and she was continued off work. She stated she cannot 
recall if medications were prescribed. She stated on June 8, 2004, an MRI of her right 
shoulder was performed at TPG MRI North in Oklahoma City. She stated she returned to 

j — - ..■on June 14, 2004, and the MRI was reviewed and she was told she had a tom 

rotator cuff. She stated surgery was recommended to her right shoulder and she was 
contumed off work. She stated on July 20, 2004, outpatient surgery was performed to her 

right shoulder by f r at the North Surgery Center in Oklahoma City. She stated she 

was released fium the hospital and her right arm was placed in a sling and medications were 
prescribed and she was continued off work. She stated she followed up with __ r one 
( 1 ) week after surgery and then weekly due togpain in her right thumb. She stated a Medrol 
Dose Pak was prescribed and she was continued off work. She stated she had no 
in^trovement with her right thumb with the Medrol Dose Pak and no improvement with the 
surgery to her ri^t shoulder. She stated she returned to D ■■ — — — and Neurontin was 
prescribed, wWch kept the pain down in her right thumb, right index finger, right long finger, 
and right forearm. She stated she had been having these symptoms since July 20, 2004, after 
she received a nerve block in her neck. She stated t recommended physical 

therapy. She stated on August 12, 2004, she began physical therapy to her rigjit shoulder at 
Metro Hand Rehabilitation three (3) times a week to the present, consisting of heat and ice 
daily, ultrasound, different exercises, and pulling exercises, with improvement She stated 
She is able to move her right aim further. She states she has no relirf of the pain in the 
fingers of her right hand or heyight forearm. She stated the Neurontin is helping with the 

pain. She stated on October 1 4, 2004, she was released to return to work'hy on 

light duty with no use of her right tgrper extremity. She stated she did not return to work 
because her employer would not allow her to return to wori^because they needed a release 

and she then took 6mily medical leave. She stated her last appointment with - iw. r was 

October 1 8, 2004, and she was continued in physical therapy. She stated she was told her 
right shoulder was frozen by .. — i.md he recommended manip ulation under anesthesia 

but this has not been scheduled. She stated she was off work >tot 

allow her to return to work on light duty. She stated her next apDointmen^iuiL “* 

was in six (6) weeks. She stated she was evaluated by ' 7?_ on October S, 

2004, at the suggestion of her attorney. She stated she had seen no other physicians for 
treatment as a result of this injury. She denied re-injuries to her right shoulder. She denied 
medical treatment to her neck or back. 
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She stated she cannot raise her right arm above her head due to pain in her right PAGE:4 OF 10 

shoulder. She stated she had pain in her right shoulder on lifting ten ( 10) to fifteen (15) 
pounds, twisting and turning her right arm, and on pushing and pulling. She stated she had 
numbness and tingling in her right forearm. She stated she had “popping and locking” in her 
right shoulder. She staled she had occasional ‘‘sudden pain” in her right shoulder. She stated 
she had pain in her right shoulder which radiates into her right arm. She denied radiation of 
pain fiom her right shoulder into her neck. She stated her right hand swells occasionally. 

She stated ^e had “stabbing pain" in her right palra. She stated she had numbness and 
tingling and pain in her right index and long fingers and right thumb. She stated she had 
“popping” in die knuckle of her right long finger and occasional “popping” in her right wrist 
and right elbow. She stated she had pain in the right side of her neck. 


She denied complaints to her upper back. 

On today’s exanunatioti,4HHflMb states since last being examined in this office she 
continued to (fallow up with I ■ — . She states in November of 2004, at the North 

Surgery Center 1 r pcrfoimed manipulation to the right shoulder under anesthesia 

She states she continued to follow up with ■>» r and medications were prescribed. She 
stales she does not recall what if any treatment was received- She stales in January of 2005, 

performed an EMQofthe right upper extremity. She stales she was seeing 

. for pain management. She states on March 7, 2005, she followed up with 1 

and an arthroscopy to the right shoulder was recommended. She stales on March 24, 2005, at 

die North Surgery Center I r performed an arthroscopy to the right shoulder as an 

outpatient She states she continued following up wid: — • ■ ■ - and she was told he did 
not want her back into physical therapy, but he continued to prescribe medications, she was 
given instructions on a home exercise program, and she vvas told she could return to work on 
light duty. She denies returning to work on li^tt duty due to pain in her right shoulder. She 
states she continued to foUow up with — -rr~r. who recommended she undergo physical 
dverapy at Metro Hand Rehabilitation two (2) to, three (3) times a week for approximately one 
(1) motidi with therapy consisting of hot and cold pacii and ultrasound with minimal relief 
until June of 2005. She states in June of 2005, physical fterapy was discontinued due to 
aggravation of the symptoms in her right shoulder. She states she continued following up 
with for examinations of her right shoulder. 

She states on November 3, 2005, she followed up with - is and an MRI of the 

cervical spine was recommended. She denies the MRI being performed. She states on 

November 11, 2005, r —.perfonned an EMG other ri^ upper extremity. Shestates, 

on a date she cannot recall, • ■ ■ recommended ganglion blocks to the right shoulder. 

She states in January of 2006, she received two P) ganglion blocks. She states she continued 

to follow up with i' i and he recommended physical therapy, a bone scan, and 

medications were prescribed. She denies attending jAysical therapy. She stalssjat Edmond 
Medical Center she had a bone scan performed. She states she followed with 
after the bone .scan but she does not recall the results. She states she continued following up 
with T. . for pain management She states on May 1 , 2006, she followed up with . 

/ __-«nd she was continued on medications, she was referred for an orthopedic hand 
evaluation, and an MRI of the right shoulder was recommended. She stales on May 19, 
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2006, at TPO Open MRI an MRI of the right shoulder was performed. She states in July ofPAGE: 5 OF 10 
2006. she was released by and she was released with restrictions. She denies 

medical treatment from July 7, 2M6 through October 23, 2006 due to taking care of her 
ailing mother. She states on October 23, 2006, she- was examined by ’ _ per 

Court order, and pain management was recommended. 


She states on January 22, 2007, she was examined by L — - - per Court 

order, and an MRI of the right shoulder was recommended, she was given instructions on a 
home exercise program, and medications were prescribed. She states on January 30, 2007, at 
Medical Plaza Imaging an MRI was performed of her right shoulder. She states she 

continued following up with ! ' ■ and he ar^usted her medications. She denies an 

MRI being reviewed with her. She states on July 9, 2007, she followed up with , - 

and her medications were adjusted, continued her in her home exercise program, ^d she was 
told she could return to woric with restrictions. She stales on September 13, 2007, she was 
examined by — ' " for an evaluation, on refcual from her anomey. She states, to her 

knowledge, she has seen no cither physicians for treatment as a result of this injury. 

She states she has pain in the neck with turning her head to the right and the left She 
states she has pain in the neck with rotating her head backwards. She denies pain in the neck 
with moving her head forwards. She states she has headaches one (1) to two (2) times a 
week depending on her activity level. She states the headaches begin in her neck and radiate 
through ttie entire head. She states Excedrin migraine helps relieve her headaches. She sates 
she has pain which radiates into her right extremity. She states she has numbness and 
tin glin g in the ri^t upper extremity. She states she has locking, clicking, and popping in her 
neck. She denies other complaints to her neck. 

She states she has pain in the right shoulder with raising her arm above her head. She 
states she has pain in the right shoulder wifri lifting a can of vegetables. She states she has 
pain in the right shoulder with turning or twisting at the elbow. She states she has pain in the 
right shoulder with pushing and pulling. She states she has numbness and tingling in the 
right shoulder. She states she has popping, cJickit^, and locking of the right shoulder. She 
denies other complaints to the right shoulder. 

She denies woridng for an employer since her injury. She denies graduating high 
school. She states die highest grade she completed was eleventh grade. She states she did 
not complete her GED. She denies college, trade school, vo-tech, or military training. ' 

e'SHFstates she worked forfjfimFlfomTil^Of 2000 until May of 2004 as 

She states she mixed icing, iced cakes, decorated them, working customer s^i^ 
wasMisnes, took cake orders, and put away stock. She states die most she had to lift was 
fifty (50) pounds. She states prior to diat, she worked at the^^HHUP from February of 
1 999 until November of 2001 . She states her jobs did overley. Sh e states she had two (2) 
jobs at one (1 ) point. She states she worked there as vriiere she did computer 

data entry and typing. She states there was no heavy limn^nrolved. She states prior to that 
she worked^Jggg|||||||ft^m May of 1996 until Febiuaiy of 1999 where she worked 
as icing cakes, decorating them, and she worked in customer 

setvic^^Bmti^snra, took cake orders, put away stock, and the most she lifted -was fifty 
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(50) pounds^Sh^g^ysrior to that, she worked at lilWWIRfroi^WS to 1 996 where shtf AGE; 6 OF 10 
worked as l|H|i|||||||||||pr with the same job description as She st^es prior to 

th at, she w orilSfarlSiWWiSi from February of 1993 until May of 1995 as a| 
nth the same job descriptions as i 


She denies any injuries, major illnesses, or diseases that have caused her to have any 
permanent disabilities or impairment that were caused by injuries or diseases not related to 
any job she has ever had. She states she is presently under the care of - for pain 
management. She stales she visits him every three (3) months refills on her pain medication 
and for medication adjustments. She states she is taking Lyrica 130 mg two (2) times daily 
and the side effects are she feels dizry and ftmy. She states she takes Tiaanidine 4 rag three 
(3) times daily and the side effects are dizziness and firzziness, Nabumetone seventy-five (75) 
mg two (2) times daily and side effects are dizziness and fuzziness, and Lortab 20 mg every 
ei^t (S) hours and the side effects are dizziness and firzziness. 


She denies any disabilities to her arms, hands, legs, or feet that is constant and 
demonstrates a pronounced physical defect. She states she can drive a car for approximately 
thirty (30) minutes and she can sit for approximately one (1 ) hour, stand for about fifteen (1 5) 
minutes, and walk about fifteen (15) minutes. She stales she can lift anywhere ftom five (5) 
to ten (10) pounds with her left hand. She states she does not mow the lawn and her brother 
mows it for her. She denies being able to take care of a small flower or vegetable garden- 
She states the shaky motion and roto-tilling and the upkeep of it cause pain in her right 
shoulder. She states she could babysit or take care Of a preschool child She states she could 
not fish or hunt. She states she has tried fishing and she could not reel a fish in due to pain in 
her right shoulder. She states she cannot shoot a gun due to pain in her right shoulder, She 
denies-being able to participate in any athletic ev^t. She states the motion jars her shoulder 
causing paia She states she can vacuum if she is using her left hand She states she could 
perform any kind of hobbies such as collecting pig figurines. She states she has not been 
involved in any accident or any illness requiring some type of medical treatment or attention 
since the date of her last injury. She states she cannot wotk because she has to do everything 
with her left hand. She states she cannot write a few lines with her right hand. She states she 
eats with her left hand and she is able to vvash her hair. She states she tilts her head forward 
and washes it with her left hand She states she does not fix her hair and she wears no 
makeup. She states she is able to pull her pants up by herself with both hands. She states she 
cleans herself with her left hand She slates she is living with her mother and brother on one 
(1) acre of land in Edmond. She states they have some livestock and her mother cares for the 
animals. She states she does her laundry using both her right and left hand She stales she 
can load gmd unload a dishwasher. She states she can cook primarily with her left hand. She 
states she can make her own bed. She states she can drive if she uses her left hand only to 
drive and’ shift into gear. 


She states an average day for her consists of getting up around 7:00 or 8:00 am. She 
states she does not usually eat for breakfest She states she inun^iately gets up to go to the 
bathroom. She states afterwards she goes to the kitchen for eitht#a glass of milk, pop, or 
coffee. She states she then goes to the couch, turns on the television, and adjusts to watch it. 
She states she smokes approxinwiely one ( 1 ) pack of cigarettes per day and she goes outside 
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to smoke each time. She states she sits on her poich. She states she usually eats crackers fop^f-yoF m 
lunch and then goes back to watch television unless she has a doctor’s appointment. She 
states she also do crossword searches. She states either her ihom or her brother make dinner. 

She stat^if she stays with a friend they go out to eat and then straight back home. She states 
she goes to bed around 10:30' p.m., and she averages approximately four (4) hours of sleep. 

She denies prior injuries or medical treatment to her right shoulder. 

PAST MEDICAL HISTORY: 

This person states she has an eleventh grade education. She denies completion of a 
GEO. She denies college, trade school, or vocational training. She denies military service. 

She denies hobbies. She is divorced with one (1) child. She denies the use of alcohol. She 
smokes one (1) package ofcigarettes per day. She denies the use of recreational drugs. She 
denies drug allergies. Current medication is Lyrica, Tizanidine, Nabumetone, Lortab, and 
Excedrin Migraine. Fast occupations include cake decorator and accounting. She is 
presently unemployed. She has had a ftacture of her left clavicle. She has had surgery to her 
right shoulder and a D & C. She has been hospitalized for one (1) childbirth. She denies 
motor vehicle accidents wifti injury. Sh e states sh e had an on-the-job injury to her left mdex 
finger in the 1980's, while working She denies receiving an award of 

permanent disability for this injury. She denies other on-the-job injuries or other claims 
pending. 

PHYSICAL EXAMINATION: 

PhysicaJ examination reveals a forty-three (43) year old white female, 3'5 1/2" in 
height, weighing one hundred forty-three (143) pounds. Temperature is 98. 1 degrees, pulse 
is 64, respirations are 16, and blood pressure is 120/80. 

Musculoskeletal exatnination reveals no paravertebral muscle spasms or dysmetria of 
the cervicothotacic spine. 

Range of motion of the cervicothotacic spine was performed with a minimum of 
three (3) measurements which were within the permitted variability. Of these, the maximum 
range of motion was used to calculate tire percentage of impairment, if any. 

I 

Examination of the cervicothotacic spine reveals flexion of fifty (50) degrees and 
extension is sixty (60) degrees. Right and left side bending is forty-five (45) degrees. Right 
and left rotations are eighty (80) degrees. 

Examination of the right shoulder reveals ftrrward flexion of one hundred fifty (1 50) 
degrees and backward extension of fifty (50) degrees. Abduction is one hundred fifty (150) 
degrees and adduction is forty (40) degrees. Internal rotation is seventy (70) degrees and 
external rotation is sixty (60) degrees. There is no crepitation noted. 
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Ewunination of the right elbow reveals flexion on one hundred forty (HO) degrees 
and extension of zero (0). Pronation is eighty (80) degrees and supination is seventy (70) 
degrees. 
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Exanjination of the right wrist reveals extenrion of sixty (60) degrees and palmar 
flexion of sixty (60) degrees. Radial deviation is twenty (20) degrees and ulnar deviation is 
thirty (30) degrees. This person is noted to have a negative Tinel's and Phalen's signs. 

Neurological examination reveals deep tendon reflexes to he 2/4 bilaterally of the 
biceps and triceps. Cranial nerves fl-XU are grossly intact Hand grip is twenty (20) pounds 
on the right and sixty (60) pounds on the left. Sensory pinpoint sensation is intact in the 
t^iper extremities with a decreased sensation on the right side on the right arm. She states she 
is right hand dominant. 

Measurements of the biceps are twenty-six (26) centimeters on the right and twenty- 
five (25) centimeters on the left. The forearms measure twenty-two (22) cerrtimeters on the 
right and twenty-one point five (21.5) centimeteis on the left. 

There are arthroscopic scars noted about the tight shoulder, and a five (5) centimeter 
scar on the lateral aspect of the right shoulder. 

X-rays were obtained of die cervical spine. AP, lateral, and both oblique views 
reveal no radiographic abnormality. 

X-rays were obtained of the right elbow. AP and lateral views reveal no radiographic 
abnormality. 

X-rays were obtained of the right shoulder and are compared with previous films of 
October 25, 2004. AP views, in internal and external rotation, revealed there were two (2) 
pins in place through the supericff lateral aspect of the humeral head consistent with a 
previous rotator evfi tear. There was no other ladiogr^Mc abnormality. X-rays obtained on 
today's examination reveal interval removal of one (1) of the pins previously noted in the 
humeral head. There is no other significant interval change. There is no other radiographic 
abnormality noted. 

I have reviewed the following iirfotitnation on examination of October 2572004; 

A history and physical dated May 1 1 , 2004, signed by F . . — .7 

a radiology report dated May 1 1 , 2004, signed by L- . , - — 

office notes dated May 1 1, 2004, May 14, 2004, ftom ' t jffice, 
a laboratory report dated May 14, 2004, 
a medical report dated May 27, 2004, signed by C 1, 
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ofRce notes dated May 26,2004, fkstp T 
a patient information form dated June 1 , 2004, 
a patient questionnaire dated June 1, 2004, 
a medical report dated June 1 , 2004, signed by f ■ 
a return to work note dated June 1 , 2004, signed by — 

an MIU from 1|mHHBdated Juik 8, 2004, signed by - 

office notes dated June 14, 2004, signed by ■” 

a return to work note dated June 14, 2004, from I ~ — ■ office, 

a return to work note dated June 25, 2004, from 3 office, 

an operative report fram^HimHI^ated July 20, 2004, 
office notes dated July 22, 2004, signed by I— — — 
office notes dated July 28, 2004, signed by ' ~ 

office notes dated August 1 0, 2004, signed by I _ 

a note from^mi|[||||||||[|flRH^ dated August 12, 2004, 
progress notes dated August 12, 2004, signed by F 
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im August 12, 2004 through September 10, 2004, from! 


a medical report dated October 5, 2004, signed by ^ 

a Form 9 dated October 12, 2004. 

DISCUSSION; 


WtttKHk was observed leaving the office today unlockiag her truck door and 
opening it with her ri^ atm. She was also observed extending her right arm to place a bag 
into the right front passenger seat. She was observed utilizing both of her arms to steer the 
■wfoeel of her vehicle. 



OPINION: 
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In my opmioaSB||||pias sustained sixteen (16) percent permanent partial 
impairment to the body as a whole for injuries to the to the right shoulder as a result of her 
above stated accident and resulting surgery. 

In my opinion,f^H^Phas sustained no permanent partial impairment to the 
cervicothoracic spine, lighteltow, or right hand as a result of the above stated accident. 

In my opinion, ||||||[m^ has sustained no consequential injury to the 
cervicothoracic spine dierefote no permanent partial impairment to the cervicothoracic spine 
as a result of the above stated accident. Furthermore, it is my opinioa she has sustained no 
permanent partial impairmern to the tight arm or right hand as a result of the above stated 
accident. 

In my opinion, tempoiaty total disability has long since ended, 

and she may return to employment. She is in no further need of medical care or continuing 
medical maintenance. 

In my opinion, based on age, education, ttaining, and work experience, ^m|||[[p is 
not permanently and totally disabled or in need of vocational rehabilitation. 

1 declare under the penalty of peijuiy that I have examined this report and all 
statements contained herein, and to the best of ray knowledge and belief, they are true, 
correct and complete. 


Very tAily yours, 



CBPtbg 

10240707.doc 

The above etxnpuis&'ons vt insed upon aid an in substantial ac eer ti an ee with the Amanean Medical Assodsiiai’s Guidet to the 
ffw&Mtfgit ifPem t a mM Iju p a trman t tvitfi tte exceptiun of adwtaled mOTbas and hTtpaitiwent nta cavtred by the Guides. Th* Fifth Etfitkm 
swilized for injiaiesocaarrit^siW June 22,2001. The Foui^ Edition it utilized ftv injuries oooiningsfta November 1. 1993. Thediud 
Edition, Revised is utiliasd njufies occurring from Jtstuary U l989ioOetDb«r3l, IW. The Second Edhim is ottlscdfbriiuuriB 
occarrii^ftanifliwaBberl, 1984 » Dec«nft»«f 1, 1988 . The Fitsl Edition buwlt^ fix io^juricsoecuning July I, l978{oOc»ber31, 1984. 
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FROM- 


T-395 P-012/014 F-$06 


Transcription 


Patient: 

Soc. Sec. ft: 

Date af Btrth: 
Service Location: 
Service iO # : 



Service Date: 
injury Date: 
Employer: 
Dictated By; 
Diagnosis: 


9/22/200S 

9/22/2005 


840.9 Sprain Of Unspecified Site Of ShouWer 


Note; 

C 

P, 


CilEF CO MPLAINT: , 

Itient is employee of ‘ ||||■ " ' " ■ 

sl^ulder whicKa^njuredon 09/22/2005 9:46:00 AM. 
TIENT STATEMENT: 


Who complains about his 


pf 


tieni slates :''Slippe'd coming down hand rail injuiying right shoulder, right knee 
neck." 


ar j 

Vial Signs: BP: 124/80. P; 33. R: 14, T: 98.2 degrees F orally, 

Al srgles: No known allergies.. 

Cl rrent Medications; None 

ri munizations: Last tetanus vaccination was in June 2005. Time:2;B1 PM by: M M. 
HI 5TORY OF PRESENT ILLNESS: 

lient was In his usual state of health until this injury. Injury occurred about 5 
he urs ago. Injury occurred when he fell as above. Previous treatment this injury: 

Ni ne. Previous injury this ektremity: Two surgeries right shoulder and arthroscopy 
tic ht knee. He denies previous neck injury. Remaining ordiopedic history: 


AAl 


hroscopy left shoulder and left knee. 


S( ICIAL HISTORY; Sfnokes 30 cigareftes/day, 

P. .ST medical HISTORY: 

Si rgical History: See History of Present Illness above, 
sc :ial and family histories, otherwise nonoontrlbutory. 


Has been a smoker for 25 years. 


Past medical, surgical. 


fcS; 


9 patient specifically denies a history of diabetes, ulcers, liver disease, renal 
fa ure, G6PD deficiency or glaucoma. There is no exercise Induced chest pain or 
d> jpnea. Afebrile al home. Complete and detailed ROS otherwise non-contributory. 

Pi : APPEARANCE: i/Vell developed, well nourished, well hydrated, in no acute 
diftress. 

iYCH: Alert and orierited times three. Cooperative. Appropriate dress and manner, 
ViItAL SIGNS; Recorded in Nurses Notes and reviewed by me. 

Cl JEST; Good air movement. Breath sounds clear in all fields. 

Cf ,ROlAC: Regular rate and rhythm without murmur, rub, click or gallop. 

PI RIPHERAL VASCULAR: Pulses distal to injury Intact. No cyanosis, clubbing or 
: sma. 

N! iUROLOGlC: Motqr and sensory function distal to Injury grossly intact. 

SI IN: See musculoskeletal exam. Remainder is unremarkable. 

M JSCULOSKELETAL; 

C( rvical: No swelling! discoloration or deformity. Full ROM of neck- No areas of 
te iderness or spasm. Trachea midline. No adenopathy, thyromegaiy or meningeai 


Dict^ed But Not Read 

DictJted On;9/23/2005 8:22 AM 


Dictated By; ^ 


Last 1|}d8te: 03/23/2005 8:22;5p 

r.trtmiJlplirin Pftoolotl ! 


[permanent Subcommittee on Investigations I 

EXHIBIT #7a I 


inscription Printed OaiQ: 02/25/2007 

Porni RovltMn Oata: o^fOMfiBS 
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FEB-25-07 11:45 


T-395 P-013/014 F-806 


Transcription 



Patient: 

Soc- Sec. ft’, 

Date of Birth: iHHHP Ags:| 
Service Location:! C MC - O KC-South 
Service ID # : 


Service Date: 9/22/2005 
injury Date: 9/22/2005 
Employer; 

Dictated By: «****• PA-C 

Diagnosis: 840.9 Sprain Of Unspecified Site Of Shoulder 


5 igns. 

■ horacic; No swelling, discoloration or deformity. Full range of motion. No 
t mdemess or spasm. 

f light Shoulder: Manure scars. No swelling, discoloration or deformity. Decreased 
< ctive Range of Motion: Abduclion: 1 20 degrees without pain. Flexion: 1 20 degrees 
\ 'ithoul pain. Impingement tests: Positive. Stability tests: Negative. Rotator 
Cuff tests: Negative. Bicipital strum, Speeds and Yergasons: Negative 
eight Knee; Matursiscars. Norma! gait. No swelling, discoloration or deformity. 

I uli range of motion of hip and knee. Moderate crepltance. Tenderness at the 
medial joint line. Bajlotment negative. Lachmans negative. McMurrays test 
i egaUve. Knee is stable to varus and valgus stress. 


: :.RAY/ UVB REPOpt: 

1 :-Spine X-Ray: 

< ;-spjne x-ray: Spurring of anterior end plates at multiple levels, interpreted in 
1 ie office. 

: ihoulder X-Ray; Interpreted in the dinic by me. Retained orthopedic hardware 
I onsislent with surgical history. 

Ugni knee x-ray; Inierpreied in the office. Patellar spurring. No acute boney 
. bnormality. | 


, ASSESSMENT: 

. Shoulder pain. 719.41. 
. Knee strain. 844;.9. 

. Cervical strain. ^7,0. 
IAN; : 


•ducation: The findings, treatment and natural course of the diagnosis were 
liscussed. Patient questions were answered. Satisfactory understanding was noted. 
/lEDlCATIONS; 

>iapensed medicatipn as follows: 

•todolac 400mg po BID. Cyclobenzaprlne 1 0mg po TID, ultram 50mg po Q4-6h pm pain 
ind analgesic museje rub. Expected benefits and potential side effects of the 
nedication were dispussed. The patient was advised to take the medication as 
irescribed until it is pompleted. 

NJECTIBLES; 

- Patient declined ketorolac Injection. 


DURABLE GOODSj 


DU tetod But Not Read j 
DU fated On:g/23/2005 8:22 AM 


Lad Update; 09/23r200S 8:2^59 

r.tralfcrA^llefl raesiafS ) 


Dictated By: PA-C 


Last Updated By: Quaiissd Transcription Printed Date: 02/25/2007 

3 T9Se • ^7 ConeKtra HmiSA Sarwat, me, A1 aiplis eBsanM. ftavlifon Dita: M/0SI20M 
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Transcription 



Soc. Sec. ff: 

Date Qf Birth: HBH Age^P 

Service Location: pMC - OKC- South 
Service iO # : ISHHIIP 


Service pate; 9/22/2005 
Injury Date: 9/22/2005 
Employer; — — • 

Dictated By: PA*C 

Diagnosis; 840.9 Sprain OT Unspecified Site Of Shoulder 


Di ipensed as follows: 
ice/cold pad^ 

Pi iYSICAL THERAPY: 

Si hedule for therapy daily until follow up evaluation. 

A< mviTY STATUS: 

M sdified activity 

No climbing stairs or ladders 
No crawling 

No kneeling or squalting 
No lifting over 26 pounds 
Unable to drive copnpany vehicle. 

Tl e patients company was contacted today, 

R -TURN FOR EVALIpATlON: Monday 9/26/2005 Advised to return to clinic sooner as 
n< eded. 

C lusation: It Is my opinion that the above injury is more likely than not directly 
K ated to work activities. The employer has been so advised. 

O sHA 300 log recordable: YES 

1 1 eclare under penalty of perjury that I have examined this report and all 
St itements contained herein, and to the best of my knowledge, I believe they are 
tr e, correct and complete. 


Diet ted But Not Read | 

Diet ted 011:9/23/2005 8.^2 AM 

Last )pdat9: 09/23/2005 a;22:|9 
'rtiiiian Paai*SeI3 


Dictated By; ‘ 


LMt updated By: quBllsad Tranacrlption Printed Date: 02/25/2007 

• aoo7 Concrmrnnwwaamea* HS AllROWBoioivoa- ronnRvwWanCUMiM'BMinc 
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FEB-Z5-07 11:43 


T-395 P.0C5/0H F-l 


ranscnption 


Date of Birth; SHHi Agefl 
Service Location: dM^^l^-South 
Service ID#: MHHB 


Service Date; 10/6/2005 
Injury Date: 9/22/2005 
Employer; ~ 

Dictated By: *•"*■■*^,00 

Diagnosis; 840.9 Sprain Of Unspecified Site Of Shoulder 


CHIEF CQ MPl-AINT:. ____ 

Patient is aIBHHillllB employee of ~ 

sf iulder which was injured on 9/22/2005 9:45:00 AM. 


‘ who complains about his 


P/ TIENT STATEMENT: 

Pc tient states :‘*Slipped coming down hand rail injuring right shoulder, right knee 
ar i neck." 


Vial Signs: BP: 144/86. P; 100. R: 16. T: 9B.8 degrees F orally. 
Tf e vilals were taken at: 1 1 :37 AM by: 0 M. 


Pc tienl returns for a r^check for the injury stated above. 

H 3TORY OF PRESENT ILLNESS: 

Pi tient has been working within the duty restrictions. He feels the pattern of 
s> Tiploms is about the same.. The patient has had the MRI dona. 

Pi.: 

M JSCULOSKELETAL: 

R jht Shoulder; 

Shoulder demonstrates no abnormalities on appearance. 

Decreased ROM qf shoulder noted to abduction, flexion, crossing to opposite 
st oulder with internal notation with pain to both passive and active ROM 
Testing of the shodlder reveals positive impingement 
palpation of the shoulder is positive for tenderness at deltoid area and 
pc sterior area 

Normal sensory function noted. 




r— **««*«****«********1»***********«*»** 


X RAY / LAB REPORT: 
M ?i; See report. 


*» **»*»i«r»'»w*ir»*«»*'*'»«w*****»«**«*«* 

A JSESSMENT: 

1, Shoulder strain. 840.9. 


Diet! ted But Not Read 

Diet; ted On: 10/7/2005 1^47 PM 
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FEB-25-07 11:43 


T-3fi5 P.006/014 F-606 


Transcription 


Patient: 

Soc. Sec. #: 

Date of Birth: HHHI Age'.|| 

Service Location: CMC - OKC -South 
Service ID # ; fHHHB 


Service Date: 10/6/2005 
injury Date; 9/22/2005 

Employer: -p— «—» » 

Dictated By: •"“**■^,00 

Diagnosis: B40.9 Sprain Of Unspecified Site Of Shoulder 


Note! 

2 


Shoulder tenosynovitis. 726.10. 
AN: 


W EDiCATiONS; 

D spensed medication as follows: 

^ id Etodoiac 400 1 gablet PO tid with food 
H >me Exercise program as instructed. 

:TiV!TY STATUS: 

N4>dified activity 

- No lifting over 15 lbs. 

' No pushing/pulling over 15 Ihs. of force. 

- No reaching above shoulders. 

- No squatting. 

* No kneeling. ! 

• Unable to drive company vehicle. 

F ETURN FOR EVALUATION; Friday 10/14/2005 


Dici ited But Not Read 

Did ited On: 10/7/2005 1^:47 PM 


Lastijpdate: 1Q/07/Z005 1Z;47;38 
r_tnn|eripltoR Pact 2 01 2 ^ 




Dictated By: 


Last UpdatM By: boyeigs Transcription Printed Date: 02/25/2007 

sour CBnesimHNl*iS«ivic0X k>c MRfonitnoufwea p<9mBBvteian UMiMOVzm 


444 


fEB-ZS-O? 1l!4! 


FROM- 


T-3BS P.J[I3/014 f-SOB 


Transcription 


Patient; 

Soc. Sec. #; 

Date of Birth: (HiHP Age| 
Service Location: CUC - OKC -South 
Service ID#: |_|||||||g||_ 


Service Date; 10^14/2005 
Injury Date: 9/22/2005 
Employer: ! 

Dictated By: r, DO 

Diagnosis; 840.9 Spmin Of Unspecified Site Of Shoulder 


Note! 

i 


CHI 


lEF CO MPLAIN T:. 

ouider whichwa^Sjure^n 09/22/2005 9:45:00 AM. 


who complains about his 


P \TIENT STATEMENT: 

P slient states :”S!lpped coming down hand rail Injuring right shoulder, right knee 
a !d neck." 


V tai Signs; BP: 124/64. P; 60. R: 10. T: 98.2 degrees F orally. 

Tnne:9:12AM by: ES. 

F atient returns for a recheck for the injury stated above. 

I- [STORY OF PRESENT ILLNESS; 

F alien! has been working within the duty restrictions. He states that his right 
k lee is Tine, but his rjght shoulder is still hurting. 

F 

^ USCULOSKELETAL: 

F ight Shoulder: 

• Shoulder demonstrates no abnormalities on appearence. 

- Decreased ROM of shoulder noted to abduction, flexion, crossing to opposite 
s loulder with internal rotation with pain to both passive and active ROM 

- Testing of the shoulder reveals positive impingement 

• palpation of the sfioulder is positive for tenderness at deltoid area and 
( Dsterior area 

- Normal sensory function noted. 


/ SSESSMENT: 

' . Shoulder strain. ^40,9. 
i . Shoulder tenosynovitis, 726.10. 

i LAN; 

f lEOlCATIONS: ' 

{ atient instructed to {continue their previous medicatbns as prescribed. 
1 lome Exercise progbm as Instructed. 


Did 


[ated But Not Read 


Oiclaied On: 10/17/200512:18 PM 


Dictated By: 


LasSUpdate; 10/17/2005 14;18;08 

**»Oo 1 « j : 


Last Updated By: boyersa Transcription Printed Data: oz/25/200? 

® 193S' ?osr C«icenb»K4eui54r«<«05. aK.Aai%^iiBRetBrs«fl, rorpiRavtalenOBtoiMnBnooo 


445 


FEB-2HT ll!« FROH- - T-385 P.OM/OH F-St6 



:TIVITY STATUS: modified activity 
I lifting, pushing, OFjpuiiing over 15ibs. 

I reaching above stioulders. 


TIENT referred TO: , MD as soon as possible, 

e patient was instructed to return to the clinic as needed. 
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DOl; . 09/22/05 

DOE; 01/24/06 


Dear Ms. 


This is a progress report reevaluated in my office on 

January 24, 2006. 

CHIEF COMPLAINT: Neck pain, right-shoulder pain, and right-aim pain. 

BRIEF HISTORY: This is aMMHIiH|H0vho was injured while actively 
employed and on the job on September 22, 2005. After an extensive evaluation, the 
patient was found to have symptomatic cervical spondylosis at C6-7. After failure to 
respond to aggressive medical management, the patient underwent an anterior cervical 
microdiscectomy and fusion with instrumentation at C6-7 on December 30, 2005. He 
has done well. The numbness in his hands has totally abated. His neck and right-amn 
radicular pain have abated. The patient still has headaches but, in general, is very 
pleased with the results of surgery. 

PHYSICAL EXAMINATION: There is no evidence of an active radiculopathy or 
myelopathy. 

RECOMMENDATIONS/TREATMENT PLAN; The patient is recovering from his recent 
cervical disc fusion with instrumentation. He is also scheduled to undergo right- 
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PATIENT; 

CLAIM: 

January 24, 2006 
Page 2 



u60/62o5u864iS4 


shoulder surgery by Dr. i in the near future, ! feel that he will be able to 

undergo shoulder surgery in approximately one month. 

WORK STATUS/RESTRICTIONS: The patient is temporarily totally disabled. Heteils 
me that there is no light-duty work available for him on his job and that he has to go 
back to work with "no restrictions." 


ANTICIPATED MMI; One to two months. 

"1 declare under penalty of perjury that I have examined all statements contained herein, 
and to the best of my knowledge and belief they are true, correct, and complete." 

Yours most sincerely, 


~ —I - q M.D. ' 

SP;em 

Enclosure; Form 5 
c: 


n, R.N. 



Dictated: 01/24/06 

Transcribed: 01/25/06 


448 




PATIENT: 

CLAIM: 

EVALUATION: 

SSN: 

EMPLOYER: 

DOl: 

DOE: 


Discharge 



09/22/05 


02/28/06 


Dear Ms. Felcyn: 

This is a discharge summary on mHHjlHBlI* patient was reevaluated in my office in 
neurosurgical consultation on Feboiary 28, 2006. 

CHIEF COMPLAINT: Neck pain, right-shoulder pain, and right-arm pain. 

BRIEF HISTORY; This a injured while actively employed and 

on the job on September 22, 2005. /\fter an extensive neurosurgical evaluation and failure to 
respond to conservative therapy, the patient underwent an anterior cervical microdiscectomy 
and fusion with instaimentation at C6-7 for symptomatic cervical spondylosis at C6-7 , which 1 
feel was made symptomatic by his on-the-job injury. The patient has had excellent results from 
his surgery and. at present, has no symptoms of an active radiculopathy or myelopathy. 

REVIEW OF SYSTEMS: Not contributory. 

PHYSICAL EXAMINATION: The patient has good range of motion of his head and neck in 
flexion, extension, and lateral bending. He has excellent strength and sensation in his arms and 
legs. He has normal reflexes and no long-tract signs. 

X-RAYS/DIAGNQSTICS: Postoperative cervical spine x-rays show good stability at the C6-7 
level and excellent instrumentation at this level, as well. 
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PATIENT: 

CLAIM: 

February 28, 2006 
Page 2 



8ba/&20s'uo&425r! 


IMPRESSION: Status post anterior cervical microdiscectomy and fusion with instrurnentation at 
C6-7 for cervical spondylosis at this level, made symptomatic, by history, by an on-the-job injury 
of September 22, 2005. 


PLAN: The patient should continue his home exercise program and is to stay active. 

WORK STATUS/RESTRICTIONS; The patient can return to gainful employment at any time. 
He will be on a 25-pound permanent weight restriction in lifting, b ending, pullin g, tugging, etc. 
The patient tells me that he has decided not to return to work as a|||||||BM in the future. 

MMI: Has been attained as of February 28. 2006. 

This is a final disposition. 

"I declare under penalty of perjury that 1 have examined ali statements contained herein, and to 
the best of my knowledge and belief they are true, correct, and complete." 

Yours most sincerely. 


SP:em 

Enclosure; Form 5 


c: 



Dictated: 02/28/06 

Transcribed; 03/01/06 
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March 27, 2006 



PATIENT: 

CLAIM: 

SSN; 



EVALUATION: Proeress Renort 


EMPLOYER: I 


DOI: 9/22/05 



This is a follow-up orthopedic report on the above patient. 

R is following up for right shoulder arthroscopy and debridement. He reports ’T feel great". I can tell a 
ifference. He has no pain or popping reported. His wounds are benign. He is only six days 
following the surgery. Physical therapy for a couple of weeks recommended. Anti-inflammatories. I 
will recheck him in a month. 

WORK STATUS: Restrictions for his shoulder for now are ten pounds lifting and ten pounds pushing 
and pulling. No work overhead or above chest. No crawling or climbing. 

ANTICIPATED MMI; Possibly four to six weeks. 

"I declare, under penalty of perjury, that I have examined the statements contained herein, and to the best 
of my knowledge and belief, they are true, correct and complete." 
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b 

March 2006 




EVALUATION: Progress Report 
EMPLOYER: 

DOI; 9/22/05 

This is a follow-up orthopedic report on the above patient. 

I^Bis here to discuss surgery. The patient has continued difficulty in his right shoulder. He had a 
surgery on his neck and that has given him significant improvement of his neck problems and also some 
improvement on his shoulder. He continues, however, to stniggle with shoulder range of motion, strength 
crepitus and pain. We talked about there being some degenerative changes on his shoulder and we will 
not be able to alleviate all of his symptoms. The idea of any further surgery for the shoulder would be to 
stage the shoulder, do debridement, lavage and hopefully improve his symptoms and hopefully buy him a 
few more years of improved symptomatology. He very much wants to proceed with that surgery. He is 
left hand dominant. He thinks that he can protect the right shoulder and continue to be fairly functional, 
post operatively. Scheduling was initiated some time in the next few weeks for his right shoulder 
arthroscopy, debridement and indicated procedures. 

WORK STATUS: Restrictions for his shoulder for now are ten pounds lifting and twenty pounds 
pushing and pulling. No work overhead. 

ANTICIPATED MMl: Approximately three to four months post operatively. 

"I declare, under penalty of peijury, that 1 have examined the statements contained herein, and to the best 
of my knowledge and belief, they are true, correct and complete." 

I 


■ -.Mro. 

Vntb 
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May 22. 2006 



EVALUATION; Proeress Renort 
EMPLOYER; 

DOI: 9/22/05 



This is a follow-up orthopedic report on the above patient, 

^ft*is following up for his right shoulder. Range of motion is steadily improved. He is doing very well. 
H^ms one hundred and seventy degrees of forward flexion. Abduction to one hundred and ten. External 
rotation is forty five. Internal rotation is sixty. He is reporting no pain. Slight crepitus. The patient has 
reached maximum medical improvement. He is released today without restrictions in regards to his 
shoulder. He will take over the counter anti-inflammatories on an as needed basis. 

WORK STATUS; No restrictions. 

ANTICIPATED MMI: Today. 

IMPAIRMENT RATING: This rating is in accordance with the AMA Guides to the Evaluation of 
Permanent Impairment. Fifth Edition. Relative to the patient's injury and subsequent surgery and i 
apportioned to pre-existing degenerative changes, he has a three percent impairment to the whole body 
based upon his shoulder. 

"! declare, under penalty of pcijury, that 1 have examined the statements contained herein, and to the best 
of my knowledge and belief, they are true, correct and complete." 

I 
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SOCIAL SECURITY NOTICE 


From: Sociai Security Administration 


Date; February 21 . 2007 


Claim Number; HHHIB 
Claim for: DIB 

We are writing about your claim for Social Security disability benefits. Based on a review of 
your health problems you do not qualify for benefits on this claim. This is because you are 
not disabled under our rules. 

We have enclosed information about the disability rules and more details about the decision 
on your claim. 

ABOUT THE DECISION 

Doctors and other trained staff looked at your case and made this decision. They work for 
your State but used our rules. 

Please remember that there are many types of disability programs, both government and 
private, which use different rules. A person may be receiving benefits under another 
program and still not be entitled under our rules. This may be true in your case. 



The following reports were used to decide your claim: 

iVID evidence received 02/06/2007 
1 ■ MD evidence received 02/06/2007 

Additional reports were not obtainable. 


We have determined that your condition is not severe enough to keep you from 
working. We considered the medical and other information, your age, education. 


Permanent Subcommittee on Investigations ! 

EXHIBIT #7g 
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training, and work experience in determining how your condition affected your ability 
to work. 

You said that you are unable to work because of neck and shoulder injuries. 

The medical evidence shows the following: Although you have pain and discomfort in 
your neck and shoulder, you can move them well enough to do some types of work. 
Medical evidence does not show any other impairments which keep you from working. 

We realize that your condition keeps you from doing any of your past work, but it does not 
keep you from doing other work which is less demanding. Based on your age, education 
and past work experience, you can do other work. 

If your condition gets worse and keeps you from working, write, call or visit any Social 
Security office about filing another application. 

In addition, you are not entitled to any other benefits based on this application. If you 
applied for other benefits, you will receive a separate notice when a decision is made on 
that claim(s). 


IF YOU DISAGREE WITH THE DECISION 

If you disagree with the decision, you have the right to appeal. We will review your case 
and consider any new facts you have. A person who did not make the first decision will 
decide your case. 

• You have 60 days to ask for an appeal 

• The 60 days start the day after you get this letter. We assume you got this letter 
5 days after the date on it unless you show us that you did not get it within the 5- 
day period. 

• You must have a good reason for waiting more than 60 days to ask for an appeal. 

• You have to ask for an appeal in writing. We will ask you to sign a form SSA'561- 
U2, called “Disability Report-Appeal”. You may request this form online at 
http://www.socialsecuritv.aov/online/ssa-561.txlf . Contact one of our offices if you 
want help. 

• In addition, you have to complete a “Reconsideration Disability Report” to tell us 
about your medical condition since you filed your claim. You may contact one of 
our offices or call 1-800-772-1213 to request this form. Or, you may complete this 
report online at http://www.socialsecuritv.aov/disabilitv/r'econ. 

Please read the enclosed pamphlet, “Your Right to Question the Decision Made on Your 
Social Security Claim.” It contains more information about the appeal. 

NEW APPLICATION 

You have the right to file a new application at any time, but filing a new application is not 
the same as appealing this decision. If you disagree with this decision and you file a 
new application instead of appealing: 
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• you might lose some benefits, or not qualify for any benefits, and 

• we could deny the new application using this decision, if the facts and issues are 
the same. 

So, if you disagree with this decision, you should ask for an appeal within 60 days. 

IF YOU WANT HELP WITH YOUR APPEAL 

You can have a friend, lawyer or someone else help you. There are groups that can help 
you find a lawyer or give you free legal services if you qualify. There are also lawyers 
who do not charge unless you win your appeal. Your local Social Security Office has a list 
of groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, we must 
approve the fee before he or she can collect it. And if you hire a lawyer, we will withhold 
up to 25 percent of any past due benefits to pay toward the fee. 

OTHER BENEFITS 

Based on the application you filed, you are not entitled to any other benefits, besides 
those you may already be getting. In the future, if you think you may be entitled to other 
benefits you will need to apply again. 


REQUIREMENTS FOR DISABILITY BENEFITS 
disability INSURANCE BENEFITS 

To be considered disabled, a person must be unable to do any substantial gainful work 
due to a medical condition which has lasted or is expected to last for at least 1 2 months in 
a row. The condition must be severe enough to keep a person from working not only in 
her or his usual job, but in any other substantial gainful work. We look at the person's 
age, education, training and work experience when we decide whether s/he can work. 

The condition must be disabling at a time when the person meets the earnings 
requirement. If you were not disabled when the earnings requirement was met, we have 
enclosed a leaflet which explains the earnings requirement and tells how Social Security 
credits are earned, 

DISABLED WIDOW OR WIDOWER BENEFITS 

To be considered disabled, a widow, widower or surviving divorced spouse (age 50 to 60) 
must have a physical or mental condition severe enough to keep a person from working. 
The condition must have lasted or be expected to last for at least 1 2 months in a row. 

The person's disability must start: 

* not less than 7 years after the month of death of the wife or husband, or 

* for a widow, widower, or surviving divorced spouse, formerly entitled to 
mother's or father's benefits not later than 7 years after the month those 
benefits ended, or 
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* for a widow, widower, or surviving divorced spouse who was previously 

disabled and who becomes disabled again, not later than 7 years after the prior 
period of disability ended, 

CHILDHOOD DISABILITY BENEFITS 

Childhood disability benefits may be paid to a person age 18 or older if the person has a 
disability which began before age 22 or within 84 months of the end of an earlier period of 
childhood disability. The condition, whether physical or mental, must be severe enough to 
keep the person from doing any substantial gainful work. We look at the person's age, 
education and previous training when we decide whether he or she can work. In addition, 
the condition must have lasted or be expected to last for at least 12 months in a row. 

OTHER IMPORTANT INFORMATION 

Definitions of disability are not the same in all government and private disability 
programs. Government agencies must follow the laws that apply to their own disability 
programs. A finding by a private organization or other government agency that a person 
is disabled does not necessarily mean that the person meets the disability requirements of 
the Social Security Act, 


IF YOU HAVE ANY QUESTIONS 

If you have any questions, you may call us toll free at 1-800-772-1213. We can 
answer most questions over the phone. You can also write or visit any Social 
Security Office. The office that serves your area is located at: 

SHEPHERD MALL 2615 VILLA PROM 
OKLAHOMA CITY, OK 73107 

If you do call or visit an office, please have this letter with you. It will help us answer 
your questions. Also, if you plan to visit an office, you may call ahead to make an 
appointment. This will help us to serve you more quickly. 


Ramona Schuenemeyer 
Regional Commissioner 


KLF/klf 


Enclosure: 

SSA Pub. No. 05-10058 
Form SSA-L443-U2 


DO 783 
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June 8, 2007, 09:08 
PAGE 1 




REQUEST FOR RECONSIDERATION 


On March 22, 2007, we talked with you and completed your REQUEST FOR 
RECONSIDERATION for SOCIAL SECURITY BENEFITS. We stored your REQUEST FOR 
RECONSIDERATION information electronically in our records and attached a 
summary. of your statements. 


What You Need To Do 


o Review your REQUEST FOR RECONSIDERATION to ensure we recorded your 
statements correctly . 


o If you agree with all your statements, you may retain the REQUEST FOR 
RECONSIDERATION for your records. 

o If you disagree with any of your statements, you should contact us within 
10 days after the date of this notice to let us know. 


MY NAME IS 


MY SOCIAL SECURITY NUMBER IS I 


I REQUEST A RECONSIDERATION. I DISAGREE WITH THE DETERMINATION MADE ON MY CLAIM 
FOR DISABILITY-WORKER OR CHILD BENEFITS BECAUSE I AM UNABLE TO WORK 


I HAVE NO ADDITIONAL EVIDENCE TO SUBMIT. 


I AM REPRESENTED BY 



WHO IS AN ATTORNEY. 


Permanent Subcommittee on lnvesti£ations 

EXHIBIT #7h 
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DATE March 22, 2007. 


June 8, 2007, 09; 08 
PAGE 2 
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SOCIAL SECURITY ADMINISTRATTON 

FUNCTION REPORT - ADULT 

How your illnesses, Injuries, or conditions limit your activities 



For SSA Use Only 

Do ncA writ* In this box. 





4. YCwr. uaTTIME telephone NUMBER (If there is no telephone number where you can be reached, 
please give us a daytime number wiiere we can leave a message for you.) 


Atea Code ^ 


5. a. Wh^ do you live? (Check one.) 

E^House Q Apartment Q Boarding House 

n Shelter □ Group Home Q Other (What?) 

b. With whom do you liv^ (Check one.) 

□ Alone ^With Family □ With Friends 

□ Other (Describe retationship.) 


Efvour Number Q Message Number □ None 


n Nursing Home 


SECTION B - INFORMATION ABOUT DAILY ACTIVITIES 


6. Describe what you do from the time you wake up until going to bed. 
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7. Do you take care of anyone else such as a wife/husband, children, grandchildren, 
parents, friend, other? 

If "YES," for whom do you care, and what do you do for them? 


8. Do you take care of pets or other animals? 
If "YES," what do you do for them? 



I 


9. Does anyone help you care for other people or animals? 0Yes ONo 

If "YES," who helps, and what do they do to fjelp? yy\y C>pvlq 




'4^ 


10. What were you able to do before your illnesses, Injurtes, or conditions that you can't do now? 

3S4- SK'i' So]A i4 beeous-t^ -4o hrw K«>^g,e^ 

5Klc^r "Xea.p /vvt. rv^O.S\ ^ C^j,, ^ 

/ 

□ No 

Ce>M- 


11. Do the illnesses, injuries, or conditions affect your sleep? 

If ■?('ES,- how? rY\vy Ut^:S fl Pli^-he^ 


5k 


|3if NO 


p4es 

.V 


1 2. PERSONAL CARE (Check here Qlf NO PROBLEM with personal care.) 
a. Explain how your Illnesses, injuries, or conditions affect your ability to: 


Dress 

Bathe 



Care for hair fs. iO ^ ^ 

Shave 



Feed self 



Use the toilet n fo hltv 

Other? CfiSr iaJAI/C rlhtrlkf ^ 



"i I -feij 

4)' )gjK<»-2004) J 


Form SSA-S37S4K (9-2004)' 
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fa. Do you need any special reminders to take care of personai 
needs and grooming? 

If "YES," what type of help or reminders are needed? 


n Yes 0 No 


c. Do you need help or reminders taking medicine? 
If "YES," what kind of help do you need? 


13. MEALS / 

a. Do you prepare your own meals? 0 Yes Q ^ 

if "Yes." what kind of food do you prepare? (For exalte, sandwiches, hozen dinners, or complete 
meals with several courees). Sftnld iO',cW> ^ R~CfZg. J 


How often do you prepare food or meals? (For example, daily, weekly, monthly.) 


How tong does it take you? \ ^ 

Any changes in cooking habits sirKe the illness, injuries, or conditions began? 

ydo-V- 


fa. if "No," explain why you cannot or do not prepare meals. ' 

CLoo 


14. HOUSE AND YARD WORK 

a. List household chores, both indoors and outdoors, that you are able to do. (For example, 
cleaning, laundry, household repairs, ironing, mowing, etc.) 







c. Do you need help or encouragement doing tfiese things? 

If “YES," what help is needed? 


n Yes 
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d. If you don't do house or yard vrark, explain why not. LfjotbfS 

K, oi/fc.r' /5-fe E'^’ey'- 


15. GETTING AROUND 

a. How often do you go outside? 'l 6>T 
If you don't go out at all. explain why not. 




b. When going out, how^you travel? (Check all Oiat apply.) 

□ Walk 0Drive a car □ Ride in a car 

□ Use public transportation Q Other (Explain) 

c. When going out, can you go out alone? 

If "NO," explain why you cant go out alone. 


□ Ride a bicycle 


Tes □ No 


d. Do you drive? 

If you don't drive, explain why not. 


Yes □ No 


16. SHOPPING 

a. If yoti^ any shopping, do you shop: (Check all that apply.) 

EJin stores □ By phone □ By mail □ By computer 

b. Describe what you shop for. <kkS 


c, How often do you shop and how long does it take? . 


a. Are you able to: 
Pay bills 
Count change 


Ono 
Efves □ No 


Handle a savings account U Q No 

Use a checkbook/money orders PfVes □ No 


Explain all "NO" answers. 


Fonii SSA-33TS-BK (9-2004) ef (09-2004) 
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b. Has your ability to handle money changed since the illnesses, 
injuries, or conditions began? 

If "YES," explain how the ability to handle money has changed, KIc 


Yes Q No 


jr.Jju<nv 9-£~2,-<as-' fJ' 


doiwm'iiMXi ! V\/ 


18. HOBBIES AND INTERESTS 

a. What are your hobUeSjrfnd interests? (For example, reading, watching TV, sewing, playing sports, 
etc.) "Tv 



1 9. SOCIAL ACTIVITIES 

a. Do you spend time with others? (In person, on the phone, on the computer, etc.) |^Yes Q No 
If "YES." describe the kinds of things you do with others. 

R:{CtdJCS 


How often do you do these things? E-Ve-f'-i 


l' rv) ft 


b. List th© places you go on a regular basis. (For ©xsmpte, ctwrch, community center, sports events, 
social groups, etc.) C'.Ku^YCk. yJokJx 


Do you need to be reminded to go places? 


□ Yes 



How often do you go and how much do you take part? 





464 


c. Do you have any problems getting along with family, friends, neighbors, 
or others? 

If "YES," explain. ^ ^ 


□ Yes 




20. a. Ch^k any of the following items that your llinffises, injuries, or conditions affect: 


^Lifting Q^king |S[ Stair Climbing 

□ Swatting O^iMng □ Seeing 

Q^nding SKneoling □/Memory 

Blinding □ Talking Q Completing Tasks 

□Reaching □ Hearing □Concentration 

Please explain how your iilnesses, injuries, or conditions affect each of the items you checked. (For 
example, you can only lifi [how many pounds], or you can only walk [how far]) 


□ U^erstanding 
*alowing Instructions 

E2f Using Hands 

□ Getting Along With Others 


b. Are you: PI Right Handed? □'Left Handed? 

c. How far can you walk before needing to stop and rest? "ft 


If you have to rest, how long before you can resume walking ? g 


A 


d. For how long can you pay attention? 

e. Do you finish what you start? (For example, a conversation, 
chores, reading, watMng a movie) 

t. How well do you follow written instructions? (For example, a recipe) _ 




Yes □ No 


100 


g- 


How well do you follow spoken instnjctions? 



Foim5SA-3373«K (9-2004) ef (09.2004) 
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h. How weii do you get along with authority figures? (For example, police, bosses, landlords or 
feec^Ters^ 




i. Have you ever been fired or laid off from a pb because of pr^lems getting 
along wifii other pecpie? 

If "YES." please explain. 




If "YES.” please give name of employer 

j. How well do you handle sbess? (^\< 


f^S VVof 


How well do you handle changes in routine? 


I. Have you noticed any unusual behavior or fears? 

If TES," please explain. H/T *7v t" 

fo ~f'o hwy-f^m t ' 




jYes DNo 




21 . Do you use any of the following? (Check all that apf^y.) 

□ Crutches D O Hearing Aid 

Q Walker B Brac^Sptint Q Gtasses/Contact Lenses 

QWheelcheur Q Artificial Limb Q Artificial Voice Box 

□ Other (Bxplair\) . 

Which of these were prescribed by a doctor? A) t>€^ \ 
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I SECTION D - REMARKS 

Use this section for any added information you did not show In earlier parts of this form. When you 
are done wHh this section (or if you didni have anything to add), be sure to complete the fields at the 
bottom of this page. 
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November 9, 2007 

Office of Disability Adjudicaion & Review 


Okla homa City, OK 731 02 
Senior Attorr»ey Advisor 
Re: 


DearUmm^ 

Enclosed please find an original document showirtg that ^ heafirig in 

reference to his Social Security Disability claim. 

Please ignore the previous notification that he wished to waive his right to a personal appearance. 

We will be ready for a hearing whenever the office has prepared the necessary forms and set the matter 
for hearing. 


However, due age and his medical condition, I would request that you as Senior Attorney 

please review th^li^mrthe^ssibilrty of an on the record favorable decision. 


Please review said file and If you find that It meets the criteria, I would asK that you do so end return a 
favorable decision on behalf 



Permanent Subcommittee on Investigations 

EXHIBIT m 
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SOCrAL SECURITY ADMINISTRATION 


Office of Disability Adjudication and Review 
30! Nw6lhSt 
3rd Floor West 
Oklahoma City, OK 73 102 


°®‘®-DEC.2 6 W 



NOTICE OF DECISION - FULLY FAVORABLE 

I have made the enclosed decision in your case. Please read this notice and the decision 
carefully. 

This Decision is Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another may first ask you for more information. If you do not hear 
anything for 60 days, contact your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do 
so. To do that, the Council must mail you a notice about its review within 60 days from the 
date shown above. Review at the Council's own motion couid make the decision less 
favorable or unfavorable to you. 

If Yob Disagree With The Decision 

If you believe my decision is not fully favorable to you, or if you disagree with it for any 
reason, you may file an appeal wth the Appeals Council. 

How to File an Appeal 

To file an appeal you or your representative must request that the Appeals Council review the 
decision. You must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 

You may file your request at any local Social Security office or a hearing office. You may 
also mail your retjuest right to the Appeals Council, Office of Disability Adiadication and 
Review. 5107 Leesburg Pike, Falls Cfanrch. VA 22041-3255 , Please put the Social Security 
number shown above on any appeal you file. 


I Feraiiineiit Subcommittee on Investigations 
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Jerry Wayne Wallace (IHIHB) ^ 

Time to File an Appeal 

To flic an appeal, you must file your request for revlevv tvlthlJt 60 days from the date you get 
Ms notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless 
you show you did not get it wifoin the S-day period. The Council will dismiss a late request 
unless you show you had a good reason for not filing it on time. 

Time to Submit New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How an Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review 
a case. These rules appear in the Code of Federal Regulations, Title 20, Chapter 111, 

Part 404 (Subpart J). 

If you file an appeal, the Council will consider all of my decision, even the parts with which 
you agree. The Council may review your case for any reason. It will review your case if one 
of the reasons for review listed in our regulation exists. Section 404.970 of the regulation lists 
these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfavorable to you. 

On review, the Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

If No Appeal and No Appeals Council Review 

If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can he changed 
only under special rules. 


See Next Page 
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i'age 3 af J 


tf You Uav« Afij' QuMtidfls 

If yau liave any quesiieas, yeu may eallj write af visif any Seeial Securiiy oftiee. t/yea visit 
8fl effice, please brini this notice and deelsiaa with you, The telephone nunibef of the local 
office that serves your area Is {40S)60S“3000, Its address Is Social Security, 261 S Wla Proitt, 
ShephefdMall.Oklalioffla City, OK 73107. > ^ 



W. Howard O'Bryan, Jr. (0433) 
United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 
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SOCIAL SECURITY ADMINISTRATION 

Office of DlsaWflfy Adjudieatfoii aod Review 

ORDER OF ADMINISTRATIVE LAW JUDGE 


IN THE CASE OF 



(Claimant) 


(Wage Earner) 


CLAIM FOR 

Period of Disability and Disability Insurance 
Benefits 



(Social Security Number) 


I approve the fee agreement between the claimant and bis representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise excepted. 1 neither 
approve nor disapprove any other aspect of the agreement. 


YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 

Fee Agreement Approval: You may ask us to review' the approval of the fee agreement If so, 
write us within 15 days from the day you get this order. Tell us that you disagree with the 
approval of the agreement and give your reasons. Your representative also has 15 days to write 
us if he or she does not agree with the approval of the fee agreement. Send your request to this 
address: 


Joan E Parks Saunders, J/D 

Regional Chief Administrative Law Judge 

SSA ODAR Regional Ofc 

Rm460 

IJOl Young St 

Dallas, TX 75202 

Fee Agreement Amount: You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement. If so, please write directly to me as the 
decidine Administrative Law Judge withiir 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 15 days to write me if he/she does 
not agree with the fee amount under the approved agreement. 


See Next Page 
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You should include the sociai security nutnbcf(s) shown on this 
send us. 



Page 2 of 2 

Kf pn any papers that you 




V/, Howard O'Bryan, Jr. (0453) 
United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 

DEC 2 6 200? 

Date 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disabilit}' AdjadicatioD and Review 

DECISION 


IN THE CASE OF 



(Claimant) 


(Wage Earner) 


CLAIM FOR 


Period of Disability and Disability Insurance 
Benefits’ 


JURISDICTION AND PROCEDURAL HISTORY 


This case is before the undersigned on a request for hearing dated July 19, 2007 (20 CFR 
404.929 et seq.). The evidence of record supports a fuUv favorable decision: 
hearing has been held (20 CFR 404.948(a)). The claimant is reprtscnlui 
an attorn^. 

The claimant is alleging disability since September 22, 2005. 

ISSUES 


The issue is wfaetfer the dainunt b disabled under sections 2i^i) and 223(d) of the Social Security Act [}isabitity is dcfiRcd as the nubility to 
engage in aiy sidistantisi gainful activity by xason of any medially detamlAablc jSiysical or mcnbl rmpairment or omibioation of impaiiments 
fhA can be expected to rcsultin death or ihai has lasted or can be expeded is last for a centinuots poiod of not (css than 12 nwntfis. 

There is an additional issue wfietber tie insored status retfuirements of sections 21 6(i) and 223 of IbeSod&l Security Act are met. The dahnast's 
earnings record shows that the cfauraai has aapthal uiffkkvi quertrrs of covers^ to irmaui msured through December 31, 2010. Thru, the 
claiman! must esUblish diobility on or before thxtdaie n order to be entitled to t period of disabtlit)' and disability in$unsce benefits. 

After careful review of the entire record, the undersigned finds that the claimafll has been disabled from Seplenbcr 22, 2005 through the dote of 
this decision. The imdersigned also finds that the insured status requireflienu of the Social Seoirity Act were met as of tbe date disability is 
esiablitdied. 


APPLICABLE LAW 


Under the sothorityofthe Socol Security Act, the Socol Security Adminismlonhucsubiishcda f1ve-«tcp wfjcniial evslualon process for 
deicrminiag wbciber n individual isdis^led (20 CFR404.IS20(a)>. The steps are fiiMowcd in order. Jf it is determined that the claimam is or U 
not disabled at a step of evaluabon process, the evaluation will not go on loihe next step 

At step one, the undetsigued must determine wbethertbs clainant is tnpigmg m substamial gaiiiful activity (20CFR404.1S20(b)). Substanrial 
gainful activity (SGA}is defined os work actrvpty thet is both substantial «td gainful. If an individual engages in SOA he Is not disabled 


TUlcll of the Social Security Aclii administered by the Social Security Administralloa Title H appears in the United States Code as gJ401- 
433. subchapter n. chapter 7, Title 42. h“- "' ■' 


^ 30 Code rfFederai RegaiattiKis Ch. iU (4-1-06 edStloa) lecltod 404.MS: Deeldiag a ease without an oral bearing before aa 
admioiatratiTelsw jot^e. fo) Dtaiiatt wkoUy favorabU. If she evidence ta the hearing record suppents a finding in Cnior of you and ai the 
parties on every' issue, tie AdmWftrrrvc Law Judge may buie ahceringdccbioo without bolding an oral hearing, 


See Next Page 
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6'f HtW icVefe kii (jfiysic^t df Irifialal Ilfip^tftiietils'^' dtld Icgdfdltljjs afftlsigi. tdi/fcadorti drtd ttodc U llld irtiiVidUdi Is 

R^rt ttigagifig f fi SdA,- ihfe iSJSlyjiiij pftjc^eds ttf lifi i<‘crirtd 4fcp. 

Ai stcfi fwa.- ths tHUsi wfigthfif ihi hits a ffiwIicsHy de(fcfffliHab{« that U ''sewfc*' ot i cottibwatidH of 

is “scvefs’^ {25‘ Ctti 4C4. 152^(6)); Ah WijjalHSjtfH « tajffijiftitfwfl of jififjiiifttiftnts is “sevefc^ wihiii the meafiitig ef thd 
KgulaiioHs if « sigftiteily liffiits M tf^iivjdiiai's iiiiify to pcrfami hm ivoric adivWtt. f f the daiitiartt does Hot hfivt a sevett madltaily 
^WlHabie Inf aiffilertt (jf cotflhiMfiOft of iripSlfindftts, fcc Is Hot dtssBied: (fthfi clftltfHftt tidS i Sawrt (itipaiffHem 6t comitlflatlotl of 
TWpftirStofas, tha sifilysls ptoewds tefhs diifd stop. 

At sftf dif€e< the' undefilgfied must dptewilrta whettef dig eiitiTti«f*j tfApalwiieiit of eofttbiHstiOrt of jmealftticHts meets of medically efjuflis <ie 
^ifidf'«tfflpaJmtofl0totodifl2dGFRm4HSti1fertftAppeiidij(U3()m4fM.ls2O(44O4.l525,«<d4O4.IS2e); If the clatat^s 
iffipsiffflefrt Of eoffriJirttf iort of impaimiefits meets o# medfcalty gqtwis the toiteda of s listihg siid tfioeis the dufirttem feqtiiftmcfit |20 df k 
4(N.1 5(39), die ofeiiMtii to dtoehtod. If It te ttoi; die anslysto pfoceeds fothe' tmt step.- 

3ef^e £OHsideflfig louf of the se^oemtoi evalyiidoH pfaeess, the (mdefsigitod ttiUsi fftot detofmlne the ofaimimt's tosidiial kmedOHfll sepaeity 

(id df'k 404.-l^20{e)) ' An individual's feslduad kiRedofiid (^egity Is his ihitity to do physidal »i memal worle scfiviiies tm a sustoiried basis 
desfHto liftiHadotis m hs impelfme/iiS; Ia matifli this findmg, the tadefti^d mum coflstttof ill of the olalfflaflt’s ImpaifmemSi itieludiHg 
fftipaififlefito ihoc sfg fltrt sevgft (id df‘k4W. }dio(e| and 4o4. j545i k§R ^Ip).. 

^xt, the ufidefsigfled must detemiioe at step fouf whether die elalmetH hits the tesidual AmcUdHal oasaelty to peffom the reqiiremcHts of his 
jsast Mfevant wort (30 CfR 4(14.1526(1)). If the elflimait bis the fcsidual tunedonjd capaehy to da his past refevam work, the eJalmaftt Is Hot 
disabled, if the oiehnent Is imehle to do my pastmlevam worh or does nothave any past itlevaoi work, lie aielygis proceeds Co (be kAH and isst 
step. 

Ai (he last step of the sequemlal Bvcftkitian pmeess (20 CFk 404J520{g». the undenigned must detomiine whether the etoiffsot li able to do my 
other work eorrsidertog his resldtiel ftmeciorul cr^aelty, tga, eduotton, and work experienee. if the dfllmard Is diie to do other work, he is itot^ 
dtoabted if the claSrMnt to not able to do othdf work and meets the dumHort ieQuitemeet, he to diiebfed. Although the elflltnant genemliy W 
ecmdnues to have die bufdoi of provktg dtoahtthy u. ihto step, s itmhed burdan of going forwird with the evident iIUAs to (he Social Security * 
Administrailon. In order to sopport a Anding that an individual to not dto^led at this step, the Sootal Security Administration to responsible for 
providing evidence that demenstratos that other work extots h sigsltTcant numbers In die ntsional economy ihd (ho ctolmant can do, given the 
residual Amctlcnal capacity, educutioA. and work experience (20CFR 404. (512(g) and 404.iS60(c)>. 


After careful consideradon of the entire record, the undersigned makes the following findings: 

L The claimant’s date last insured Is December 31, 2010. 

2. The claimant has not engaged in substantial gainful activity since September 22, 2005, 
the aUeged onset date (20 CFR 404.1520(b) and 404.1571 etseq.). 

3. T he claimant has the fotlowbig severe lmpalrment(a)! 

Other and unspecified Disorders of back dlscogenic and 

arthropathies (7160), etc., etc., degenerative (7240), etc., etc., etc., 

(20 CFR 404.1520(c)). 

4. The claimant does not have an impairment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Fart 404, Subpart P, 
Appendix I (20 CFR 404.1520(d)). 

5. After careful consideration of the entire record, the undersigned finds that the 
claimant has the residual (unciional capacity to perform sedentary work except the record 
shows the claimant is functional below the sedentary level for any sustained, continual or 
regular actlvify. 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 


See Next Page 
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oibet evidence, based oti the requlfetnenis of 20 CFR 404. 1 S29 and SSRs 964p and The 
undersigned has also eonsideted opinion evidence in accofdajjcse with the tequireraents of 
20 CFR 404,1527 and SSRs 964p, 964p, 96‘6p and 06-3p, 


enat! MeTOnvr tms < si,wir,4i4H|BMiivn6 wst *mu aas^ em^oyed tna 
dA thfi lab on SapieirAif tS, SM. tmmUKmM nemtuftfai Mtitam and Ittun M 
rMflond to sans*rv«lhri otefSjiy. tb* ptteM (wmeAwrt an imtAtK ce/vtat nBesoaiaeietamy 
ana fusion ««n ^fliumentiitoi at CS^T ter tymoiamaiio oofvtesi toanaytasis at C«-?. I 

laalvuasmaaasyiiijBiiifflateByKaM.tbatoBir^. ThioaBanihashadBTCOiieotfaauMkom 
bli tuiyny and. 41 B«s«t. bas no symptami of an aoiwa tt^eutopiOw « myslaa athy. 


SaBaSMENT: 

. Sbauioaf Oiatn. 040.8. 

. Shouiddr (ono»yrbvtt&. 7SS,iO< 


Transcription 


5«rvfeaCftd: I&t4y20^ 

Emptay^. rnimmmm 
DklAM Byj ■ ^ 

OUQ<l«i«: 9«D,0 Sp 


p*o,9 spiAi Oi UMp«dM Sits Of 6hdt^dtt 



nivnry STATUS. Mowieo ACTfvnv 

I CfOng, puelilriQ. afiM>Q over ISfta. 

f above 

pirffiNT flEFERREO TO: *' MO « KXW «* PMSlbl*, 

Tils potfer^ waa (nai^uctsd to retum (o int dMe as oeaded. 


s-«r (U4» rtfft- 


Transcription 



8*nrteeOMo: 10/6/2005 
bUory tM«: a/22/20oa 
eehpiofcti 
0<«4ate<IBy; 

01<>9Ao<ta: i*0.4 8; 


r*m 


It. DO 

140.4 sprsmOfUnipocrfiadSItcOfShcuUof 


eJ SfiouSderMnctytieviOs. 776.10. 


M £OlCAT10f48: 

D siHtfwed madbitiCii as Idovn; 

A id £!odo(ao ^00 1 tsbifft PO Dd ynth fbod 
H >m« Exa/orta propram as inafrucfed. 

A rttvnv STATUS: 
k 3diAadac(Mty 

Mo KfUng ovor 16 (bfi. 

Mo puthbiofpufling over 18 tta. of tofco. 

No reaching abova 
- Mo aouo’idflp. 

■ No k/HrofffiQn i 
• Ufiabio (0 dilva comoany vahidai 

P -tiJIW FOR EVALUATION: HrWay llVI-4/2005 


See Nexl Page 
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t mmcm. UMfTATWWd 
□ £ utm s.) 

{m»}wn9'«fio«^krul<«inaAo-thM6rthe tiind(wJ(m(Kdi10p«Mtfi,6ip4ain{hotfnourt #i9i«ir{i^<ifi$ In iMm & 
Q ^ thfin id fWutda 
Q Id pOiMU 

SB M 

G ^ 

G 109 poufttfg Of mofi . 

Z Pr«<fu«nth(nMdi<9rctmy0nd(idln0i4»w8rdwt^ 

^«hiU(T 9 ' wften ton ihM hti^thiMb of 9>« (m or tut flun 10 }»ur>d«. tfypteh M irnourt In ii«m 0 

G ton 10 pound* 

B31 10 pomiils 

G 29 pounds 

D 90 pounds or mor* 

Z SXanaMnL^m^ikiifnottnMbtit^kt^foi aiataSoi’ 

G tow 9i*n 2 houif in an 8<hob/ ^aoctJStti 

G *1 torn 2 nouf* in on 0*u3ic worttMy 
B*bdute hour* nan Q-hour<iMyitfOy 

G mOcSeafv r«quU*d hartd^sto usto^v* U rtocwcvry tor aittmtotion 

4. $3ff»t}inerau(tireat(s)fQfaMtftof< 

G toM 9i*n Bboui 4 tout In an 9 -Om fvortoair 
QB aboutO hour* ki *n 0>hour mcMftf 

G nutl ptrfoiflcaBy |!Umd« dting ru'd tlancftio id riC*v* painordicssrntoft {N ehrakicl.«>eoialnln94 
0. ^uch «rMI/or pul {hdudlnd opcrotton of hand ond^tortoot comroto) • 

B Ufifet76t*d, erhtr IhAOcs shotMi tor 6f( *r>dybr otfry 
G Mied ki upper eitremb** < 08 sc(iM naur* and d«gr«4p 
G flntod in VMur wb'smiPos <de*enbe ndhiro ar>d ckfired) 

e. &fdatohowehdwhylhoovMi»eoauppoibrouroo(Kfii£kwttif)«emi tfvov^ 

Ola 9w spscAe fads upon (shtoft your condusiont V* baaod. 

S3 y«Ar old with 13 y«*r« Ol education alleglnv noeh And ehouldar IniurUa* t/f 
a/» nlcrodiactotoEy tad foiloa vitb InstrtzMntaticn at c*o and archroioepy of 

rl^ht *t^auld«r. N** 3/OS cltotrv ^ i cm t i nont rovtrlecJona of 3S0 Ll£t(r>0' b«ndSttg< 

polling, higglng/ «t.e. KCR ihova right fhetiU*; d*cr*as*d RCN vith ertpltas sod no 
‘ pftin< AlS>'* indloato h« Is able to porfom hie ovn porronal car«j prepAres 

MalSi* do** lauAdry^ drive* and has *l*«p probltm du* to arm palD> *o obvervitloa 
•how* chat ho uaUced tloo and d«Ub«rete. shd o<c«n rufabod hl« n»et> 
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Various physicians, treating and non-treating, have written that the claimant suffered from 
various medical problems and that the claimant has significant work restrictions. 


See Next Page 
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iVHHBiHiiimiiiimiiiii 

While the fltidlng that a pereeti la “disabled" under the provlglons of the Social Security Act Is an 
Issue reserved to the CorntnlsslonerJ (SSR Se-Spl), opinions frotn any medical source on Issues 
reserved to the Cotttmlsslofief nitist never be Ignored. 

The adjudloatof Is required to evaluate all evidence In the case record that may have a bearing on 
tbe deteftninatlaii or decision of disability, including opinions fi-om medical sources about Issues 
reserved to the Commissioner, 

If the case record contains an opinion from a medical source on an issue reserved to the 
Commissioner, the adjudicator must evaluate all the evidence in the ease record to determine the 
extent to which the opinion is supported by the record. 

The fact that the elaimani'a treating physician, after extensive examinations and treatment, has 
formed such opinion as to the claimant’s ability to, perform sustained work activity was 
precluded strongly suggests a significantly limited residual functional capacity. 

Further, considering the claimant’s diagnoses and multitude of prescribed medications tried, the 
undersigned finds that treating physician’s opinion Is well support and is not inconsistent with 
the other substantial evidence In the case record; thus, it Is afforded controlling weight (20 CFR 
404,lS27(d)(2) and SSR 9d-2p). 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404, 1 529 and SSRs 96-4p and 9d-7p. The 
undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1527 and SSRs 96-2p. 96-5p, 96-6p and 06-3p. 

After considering the evidence of record, the undersigned finds that the claimant’s medically 
determitjable Irapairment(s) could reasonably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The State agency medical opinions are given little weight because other medical opinions are 
more consistent with the record as a whole and evidence received at the hearing level shows that 
the claimant is more limited than determined by the State agency consultants. Furthermore, the 


3 Under 20 CFR 404.1527re), eome Issue are not iHedlcal Issue leeafding ihe nature and aevcrliy of an Individual's 
Impalrmentfs) but art admlnisirallve findings that art dispositive or a cee; Le,, that wnuld direct the detetTninaiion or decision of 
disabilHy. The following are nainple of such Issues: 

• Whether an Individual's lmpiUrnient(s) meets or Is equivalent in severity to the requirements of any 
impalmienl(5) In die listings: 

• What an Individual's RFC Is; 

• Whether an Individual's RFC prevents him or her ftom doing past rctcvanl work; 

• How the vocational factors of ag^ education, and Work experience appiy; and 

• Whether an individual la “disabled" under the Act 



See Next Page 
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State agency consultants did not adequately consider the claimant’s subjective complaints or the 
combined effect of the claimant’s impairmenUi. 


6 . The claimant is unable to perform any past relevant work (20 CFR 404.1565), 


The demands of the claimant’s past relevant work exceed the residual functional capacity. 

7. The claimant was an individual closely approaching advanced age on the established 
disability onset date (20 CFR 404.1563). 

8. The claimant has at least a high school education and is able to communicate in 
English (20 CFR 404.1564). 


9. The claimant's acquired job skills do not transfer to other occupations within the 
residual functional capacity defined above (20 CFR 404.1568). 

10. Considering the claimant’s age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the naKonal economy that 
the claimant can perform (20 CFR 404.1S60(c) and 404.1566). 

In determining whether a successful adjustment to other work can be made, the undersigned 
must consider the claimant’s residual functional capacity, age, education, and work experience in 
conjunction with the Medical-Vocational Guidelines, 20 CFR Part 404, Subpan P, Appendix 2. 

If the claimant can perform all or substantially all of the exertional demands at a given level of 
exertion, the medical-vocational rules direct a conclusion of either "disabled" or "not disabled" 
depending iqwn the claimanfs specific vocational profile (SSR 83-11). 

When the cl aiman t cannot perform substantially all of the exertional demands of work at a given 
level of exertion and/or has nonexettional limitations, the medical-vocational rules are used as a 
fiamework for decision-making unless there is a rule that directs a conclusion of “disabled” 
without considering the additional exertional and/or nonexertional limitations (SSRs 83-12 and 
83-14). 

If the claimant has solely nonexertional limitations, section 204.00 in the Medical-Vocational 
Guidelines provides a framework for deebion-making (SSR 85-15). 

Even if the claimant had the residual functional capacity for the full range of sedentary work, 
considering the claimant’s age, education, and work experience, a finding of "disabled" would be 
reached by direct application of Medical- Vocational Rule 201.14. 

11. The claimant has been under a disability, as defined in the Social Security Act, from 
September 22, 2005 through the date of this decision (20 CFR 404.1520(g)). 


See Next Page 
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DEClSfQN 


Based on the appHcatlon tot a period of disability and disability tasuraace benefits filed on 
December 5, 2006, the claimant has been disabled tmder sections 216(i) and 223(d) of tbe Social 
Security Act beglmiing on September 22, 2005, 

Medical improvement is exported with appropriate treatment, Consequently, a continuing 
disability review is recommended in 1 2 months. 



Federal Administrative Judiciary 

DEC 2 6 2IW7 

Date 


W. Howard O'Brrifl. Jr„ <0413), UalM SUiei AdtehiUtrcUft Liw Jodjte. SocUI Security Adsblitritica, Office of A4|udk«Ktiii uid Rer(e«r. Who may pieridci 5 USC 
13g(br>; ftwiiwfx of rile prealdtag efficar 3 DSC 556<e)r fipectal rate flflhe AdmtotHratiye Uw Ju^c to Soclll Secun'ty; Hechiery, C«gipb«il 461 U,S.45<.471, 103 S.Ct 1932. 
19», I SAR.S. 3. 10. CCH \ I A515 flOiai iWreti t. Hecklw. Ill F.JJ 301, 510, lOl.SJLS. 279,213 (IM Cir. 291?) Jitiia f. gtfww , 7P3 FJd K2, 704-70S. {4 S.S.RJ 
Sr. 89^ CCH 1 17.(r7l (Jtb Cir. 1986), Cwitaa t. Herrii. fiSI 313 {7A Cb. l9ll);C2lJta V. Wdaberm. S27 f.U 224 (M Ctr. 1973) (Admldittmilw Uw Jud»e mart 
develop Adi tectird irilera eUtfsift Mt RpnMeud by Bui we. Haw cJfecttbr. 71 1 FJd »1«, 4 S.SXS. 140. CCH 1 13 J24 (la CIr. 1984), Bate t. Hste. 754 

P.2d 274 (Sill dr. 1983); Jerdee ». Hedtler. 835 F.2d (314, 20 S3, W. lit CCH % 17,8(18 (Khli Ck. 1987), (Adailnlrirul»e Uwiodic to*a derriap M recold even If 
diinuci tepreiotled by So^ Secdrity Riillnj 71-23; S«ld ScwdlyReguIftioM 20 CFftH 404,044 uicl 416.1444, «ee ibo. M CFR 404.930. 404 931, 4 16. 1450 end 

416.1<l5l;Sodtl3ee(irilyAct, SS 303<b)Ubj l631(eXl). 
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*39e: 13/16 


Date: 2/24/2009 1:04:45 PM 


January 4. 2008 


Board Certified Rheumatology 


Fax: 



Re: 

dobT^SBBHt 


Dear Doctors: 

^gjiaaMh^uinis. She was referred by » ■■ ■ . ■ , .s. ' on her insurance currently 

and 3- her primary physician.. She has Crohn’s diagnosed April 2007. The patient is on 
Remicade. 

Her evaluation -lab, unremarkable CBC, B 12, and folate. Ironlownormal at 36 (2S>180). CM? 
-unremarkable-uric acid 2.2 (2.S-8.0). CPKor42. SPB is unremarkable. 2S-hydroxyvitaniin 
D of i2 (20*100). Normal hemoglobin AU of 5.2. Normal sed rate of 1 9. Negative CCP, ANA, 
rheumatoid factor, CRP, arid HLA-B27. 

Btomarker profile done September 14, 2007 - (just prior to Remicade) with nonna] TNF, II.-6, 
and IL*17 cytokineg. 

Cervical MRJ is reviewed. Some cystic change in &e nasopharyngeal soft tissues. C2-C3 wiA 
spurring widi left neuroforamen narrowing. C3-C4 with spurring with spinal stenoas, 
uncovertebral spurring, and moderate bilateral neuroforamen narrowing. C4^5 with modmte 
spinal stenosis and uneovertebral spurring widt moderate bilateral neuroforamen narrowing. CS> 
C6 with mild spinal stenosis, disc bulge with uncovertebral spurring, and moderate biiataal 
neuroforamen nanowing. C6-C7 with disc bulge with spurring with mild spinal stenosis, 
uncovertebral spurringj and bilalcrahneuroforamea narrowing— mild-. -CT-Tl- posterior- ridging- 
with uncovertebral spurs and mild right and minimai left neuroforamen narrowing. 

^umbar MRJ is reviewed. ' L4'LS with left paracentral rupture. Radiology notes this as small. 1 
think this is a moderate disc rupture and (here is dehydration at this disc. Facet arthritis and mild 
spinal stenosis are noted with moderate neuroforsnien narrowing bilaterally. L5-S 1 disc disease 
with facet arthritis. Sacra! nerve root sleeves are noted Left renal cyst. 
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01/04/2008 
Page Two (2) 

CAT scan lumbar spine to evaluate for a pars defect. SchmoTVs nodes are noted. Lp4-Li with 
disc bulge with spinal stenosis and neuroforamoi narrowing. L5-S1 with spurring at the beets 
with right*sjded spurring. SI joints with osteosolhritic changes wiOi gas degenention. Sacral 
nerve root sleeves incidentally noted. ASPVD is also seen. 

She saw He performed three lumbar epidurals. She still is having pain. 

Her Crohn 'sis acbve widi cramping and diarrhea. 


Regarding her Remicade, I think she is on 10 mg/kg' every four weeks. 1 ■ sees her next 
week. She is on Penlan and has had increased stennd’s 40 mg of prednisone. 


Regarding her joists, she is having severe neck pain that goes down in both upper extremities, 
apecialiy on the left. Thoracic spine with pain In the midthoracic region. Lumbar spine bothers 
her. She cannot sleep more than an hour at a time. She has pain in the back down the of ha 

legs to the knees in the LA-IS distribution. She also has pain in the buttock area. She cannot sit 
for very long. 


EXAM: 

She has cervical spasm bilaterally. Thoracic spine with some tenderness. Lumbar spine with 
tenderness bilaterally iccluding the SI joints. 


What is going on? 

1. Inflammatory arthritis? This ia difBci^ to determine. ] do not think she has Rheumatoid 
. Arthritia. A consideration is Crohn’s Spondyloarthropathy/Ankylosing Spondylitis. 1 

think she has saeroUiitis on x-ray. Her F^ere’s testing of the SI joint was positive on the 
left She has had lumbar cpiduralfl. She has not had an SI injection. 1 talked with 
I today. He will see her and review the cause of her oam with SI injections, 
consider fecct injections, and then he will refer her to ' .■“. Spine Orthor^ics. It 

is hard to know if she has an inflammatory process. She could still Iteve sacroiliitis even 
with (otherwise) stabilized Spondyloarthropathy. I recommend continue Remcadc. She 
sees f- ■■ ■ < .text week. I called his office and ! ■ ' - .s will call me next week. 

2. Cervical disc disease. The patient with multilevel disc problems, especially at CS-Cd 
with moderate spinal stenosis. She has nerve entrapment bilaterally. Multiple other areas 
with nerve entrapment. 

3. Lumbar spine - the pati'ent has L4-L5 ruptured disc. 1 think iWs is moderate. The disc is 

dehydrated but the disc is dehydrated. I think iJris is very abnormal and her i»in 
distribution goes along with L4-L5. There is overlap with the sacroiliac joints and the 
L4-L5 disc. I think she will need to-see Spine Orthc^>edics and . i^lfacilitate. 

this. We discussed smoking cessation psToperatively. 

4. Steroid use - rccentiy increased to 40 mg. 

5. GYN“peri — Recent vaginal disriarge. 

6. Right third MCP lesion - 1 think benign and do not tiiink inflanumtory arthritis. 

7. Left third distal phalanx cndochondroma - large - pursue subsequently. 

8. Bilateral wrist abnormalities on x-ray with scapholunatc instability. 
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From: 4057028718 Page: 1S/1$ Dale: 2/24/2009 -1:04:45 PM 


oi/moo8 


Page 'nircc (3) 


9. Acrivity status - she previous^^^engJoYc^t I ‘Tn. She was 

there seven years as I saw her as a new patient, August 30, 

2007. She did not October 17, 2007. She called 

the qfTice that she had ceased workiAg. The last day of work at September 5, 2007. 1 was 
unable to write for disability without seeing ha*. I think there was a misundmiaoding 
where by I ■ ■ felt I instracted him to write this. She also had probleiri getting her 
followup scheduled until today. 1 taiiod with ■■ today. The patient states that 
her work position has been elimioated. 

10. ASPVD -noted on CAT scan filrhs. 


I wflt as){j|||iHff to supply some isfonzation bum her employer. I told her that 1 think she is best 
served working to maintain her activity levd. However, she has beat off work. I recononend 
physical tbetapy regarding cervical, thoracic, and lumbar disc disease and aacroiliitis for three 
weeks. To Whom It May Coicem: The patient is unable to work unbl July 4, 2006. M that 
time, she will have no Tcstnctiota, I request infomiation rcgafdmc employment and jetsse&j 

She will come in the office January 10, 2008, for review of her eaiployment infonnation. 1 will 
seeherbackin twomondis. Continue her Relafcn, Usiab, and Soma. Soma was written today. 

Twenty-five minutes spent with the patient today. 


Thanks. Will be in touch. 
Sincerely yours, 




CC/AAAPA^oshi Trcnscribe/CD 
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PATIENT! 


STAKTOFCAIte; 
AGE /DOB: 
ntOVCDER: 
MEDICAL Du 


07/300008 



mCN: 

DATCOFOI^ET: 

SEX: 

rKOVIDERS; 
TREATMENT Du 


N/A 

O7fl4ai0g, (Cl» e 8ayto 

N/A 

Bidi und UlainDl l9wcr 
OTtiymity pain awl 
(tnauscd jbnctknd 
nabiliijr. 


SHORT-TERM GOALS: 

1 . Tlie patient will be kdepcadtiilwlib bane exacisepiosnm. 

L Tbe patient will me pain lesaihfinti/lOatita west. 

LONG-TERM GOALS: 

1. Tlie patient will ate pain lean dun 4A0 at is worn. 

L IliepatientwiIltepoitpetEbamnslaiuidiy,baUiig,andie3eUngfoii)l>iecl8CDla«eTsfaBlmwiilBUtexapeibatiam 

of pain. 

3. TbcpatiectwillicponiiothiiviagtoRpniitiontatfmDRduneaeiylSiiniatteswitttauttlieeaaiuibatlenafpain. 

FLAN OF TREATMENT (TREATMENT Dri imVENTlON)! nysical therapy (be Oeiapeatiic eseicuea, manual titeqpy, 
and nw d ali l iea to decnaae pain and inctetK arength. 

FREQUENCY /DUHAHONt 3 tiimt perweek n 4 wedo. 

MEDICARE CERTIFICATION PERIOD; N/A. 


PRECAUTIONS / CONTRAINDICATIONS! N/A. 


PERTINENT MEDICAL HISTORV: The patient eoniplaina of back pais far gitalnr than one year. P/kST MEDICAL 
HISTORY: Cmlaib disease end hypeiteiuian. Ibe palum cBiee the baa had pievkus pitytkal theopy manual tiuiapy 

andmaclianicaltiBCtianandsIstetihuitwBsqiiitahaip&l. PRIOR LEVEL OF FUNCTION: Independeot. CDRBENT 
UVDiC STATUS /STTUATIONtlbe patient Eves with her aignifieant other. She has naEaio.Sbeciusnily it UD^byed 
and on dieahUity tinoe Septand>er3007. She stales she has difBenl^ <ining and ovnttbtg Ibr mote than 10 nnsiites. She hat 
difSculty perfraanns lam^, vacauming, baking, and geitim nno the lower dxhrca at the 
cnocfauiaa. teadins. bic ycling, coddng. and baking. Ibe patient pievioualy wedcod in anj 
peifeaniiBgl 


PATIENT GOALS: To go back to wo*.* 

PATIENT EDUCATION NEEDS ; The patim was provided with a hone aieicba piogiam. It was disetused witii her the 
in y t it im eofo ontinuin gwilfatlieeac ic isepiQgtam even after disehaigefnantlieapy. 



- 5-0 -o? 
maonm 
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PATIENT! 


mCN: tVA 


RESULTS OF EVALUATION: PALFATION / VISUAL INSHICUON: Tbe paliest pteseoa widumisclc ti^ilness is 
Ibe paraspinalluisbariegion.SbehsdmERSRslTS Sudan at T8. PAIN; Paio is B/lOat Ua wont and O/lOaiils best; 

btsih acoica patieiit gave ate with pain raecficaluits and dsiiitg acdvity. The padenl states pain starts futsiod L4~LS sod ladiaBs 
downbothliRterettiaidiieaiohaleet. POSiUitE/ AUGNMENTtltepatiail has an dtevated right Ruuldei and pelvis 
wfibincmsedlimlasb, ROMMOINTMOBILirY: Witliiaiis:malllniia.HoweveT.0iepalinddaeabevctighth3nisaings 
at 7S degrees on tbe tight and dO degiees on die left supine. SIBFMGTH: Snengdi Is sn In all Suit exocndiies. 
BALANCE; Within iKmiial limits. GATT! Within normal limihi SENSATION: Intact. SPECIAL TESTS: K/A 
ADDITIONAL RNDINGS: NtA. 

TREATMENT PROCEDURES: 

1- Evahiatian. 

Z. Then^etide exeieisea. 

3. Honeeseiaseptngtam. 

CLINICAL IMPRESSIONi Hk parientpttaenti with hack and loner exoemity pain trilh decasased teeiicml nnbiiity. 

R EH AB H . n ' AHON POfENTIAL St DISCHARGE PLAN; The pariait is a SI-iieas-oM female afeped tpphyiieal thaapy 
with htmbar DDD. Stg i« a goal lehllbaieitVMi grvlvtnm hao^t m p^nr l«»>t irf Amrrlnn amt iMivatinn. Ttie parlem willbe 

disdiat^ when goab ate net or if She ans to le^oml to tbespy. She vrin he dischatged with I hone exei^ piDgnai. 
PJwn 

cc: I i - I - i - i I 

FUe 
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From: 4057026718 Page: 8/16 Data: 2/24/2009 1:04:44 PM 


July 3 i, 2008 


Board Certified Rheumatology 


t " ’■ rimajy Care) 

Fax; (405)945-5220 

Sastroenterolagy) 

Fax: (405)632-4073 


Fax: (40S)6W-1632 



Dear Doctors; 

iflkretums^^BKwas last seen July 8, 2008. She is continuing to have lumbar pain that 
radiates down’S^mleg. She saw 'uiy 24, 2008. She has had cervical and lumbar 

epidurals. Her pain has persisted in the lumbar spine. 

Regarding her emplnymeac Her last day of work was September 6, 2007. There was 
miscoaununication among L and me regarding her work simalion. E laced her 

ofT work approximately September 6, 2007, to January 4, 2008. I wrote for disability fiom 
January 4, 2008 until July 4, 2008. She was to see I before July 4, 2008 regarding spine 

disposition and his opinion of activity restrictions. When I saw her on July 8, 2008, 1 continued 
her disability, awaitiiig i opinion. 

Her pain is severe. She has problems sitting and standing for more than 10 minutes at a time. 
Her neck pain is better after cervical epidurals. She does have some lower thoracic pain. 


EXAM: 

There is some cervical spasm. Thoracic spine with some tenderness in the lower thoracic region. 
Lumbar spine with tenderness left greater than nght. Nomal reflexes and strength in the lower 
extremities. Knees with crepitus. 


X-KAYS: 

Cervical spine, C4-C7 sputa, especially CS-C7. C5-C7 with disc disease and nenroforamen 
unplngement. Loss of lorrlosis. Lumbar spine, some facet arthritis L4-S1. ASPVD. A? pelvis is 
unremarkable. 

Lumbar MRl is reviewed. Left renal cyst is noted. T12-L1 with right-sided ruptured disc. L1-L2 
I think with right-sided disc bulge. L2-L3 with &cet arthritis. L3-L4 disc bulge, facet arthritis, 
mild spinal stenosis, and mild neurofbraraen impingemenL L4-L5 with dehydrated disc, extruded 
disc to the left with severe neurofoiamen impingemeirt left greater than right LS-S 1 with central 
disc and facet arthritis with spinal stenosis and bilateral neurofoiamen narrowing. Radiology 
does not note abnomalUte} at TI2-L2. 
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From: 4057026718 Page: 8/12 Date: 2/240009 4fl8:17 PM 

■) 1 


'T)7/3l/2(K)g 
Page Two (2) 


What is going on? 

1. Lumbar disc disease with left-sided raptured disc at L4-LS. This developed since 
September 2007 lumbar MRl. She starts physical ibeiapy and sees I — J" September 
4, 2008. The L4-LS raptured disc is large. She has no neurologic deficit. 

2. Cervical disc disease, better with epidurals. 

3. Thoracic disc disease - will get a thoracic MRL She has right T12-L] with rapture cm 
theright 

4. Crohn’s, under care. The patient is on Ronlcade and prednisone. 

5. Steroid use - d^^S^^riCh Crohn’s. 5a»e ralr«-« 20 ma tapering down to 0 every six 
weeks which cvcto with her Remicade. 

6. Bilateral knee pain - will x-rav on followup . 


To Whom It May Coiuwn- The patient is unable to work until September 4, 2008. I will see her 
that day after she sees t. At that time,] 


Thanks. Will be in touch. 


Sincerely yours. 
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SOCIAL SECURITY NOTICE 


From: ' Social Security Administration 


' Date; August 5, 2008 



Claim Number; 
Claim for: DIB 


We are writing about your claim for Social Security disability benefits. Based on a review of 
your health problems you do not qualify for benefits on this claim. This is because you are 
not disabled under our rules. 


We have enclosed information about the disability rules and more details about the decision 
on your claim. 

ABOUT THE DECISION 

Doctors and other trained staff looked at your case and made this decision. They work for 
your State but used our rules. 


Please remember that there are many types of disability programs, both government and 
private, which use different rules. A person may be receiving benefits under another 
program and still not be entitled under our rules. This may be true in your case. 


The following reports were used to decide your claim: 


evidence received 07/28/2008 
TTTTj evidence received 07/08/2008 

le received 07/08/2008 
evidence received 07/22/2008 
sTidence received 06/28/2008 



We have determined that your condition is not severe enough to keep you from 


XXX-> 


I Pfrmanent Subcommittee on Investigations 

EXHIBIT #8d 
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working. We considered the medical and other information, your age, education, 
training, and work experience in determining how your condition affected your ability 
to work. 

You said that you are unable to work because of Crohn's disease and degenerative arthritis of 
the neck and lower back. 

The medical evidence shows the following: You have arthritis of your neck and back. 

While you are not able to move your neck and back as well as you used to, you are still 
able to do some types of work. While you have been treated for Crohn's Disease, this 
condition has not seriously affected your ability to work. Medical evidence does not show 
any other impairments which keep you from working. 

Based on your description of the work you performed as an administrative assistant for six 
years and six months, evidence indicates you are capable of doing this type of work. 

If your condition gets worse and keeps you from working, write, call or visit any Social 
Security office about filing another application. 

In addition, you are not entitled to any other benefits based on this application. If you 
applied for other benefits, you will receive a separate notice when a decision is made on 
that claim(s). 


IF YOU DISAGREE WITH THE DECISION 

If you disagree with the decision, you have the right to appeal. We will review your case 
and consider any new facts you have, A person who did not make the first decision will 
decide your case. 

• You have 60 days to ask for an appeal 

• The 60 days start the day after you get this letter. We assume you got this letter 
5 days after the date on it unless you show us that you did not get it within the 5- 
day period. 

• You must have a good reason for waiting more than 60 days to ask for an appeal, 

• You have to ask for an appeal in writing. We will ask you to complete a form 
SSA-561-U2, called “Request for Reconsideration”. You may contact one of bur 
offices or call 1-800-772-1 21 3 to request this form. Or you may complete this 
form online at httD://www.socialsecuritv.Qov/disabilitv/aPDeal . Contact one of our 
offices if you want help. 

• In addition, you should complete a “Disability Report - Appeal" to tell us about 
your medical condition since you filed your claim. You may contact one of our 
offices or call 1 -800-772-1 21 3 to request this form. Or, you may complete this 
report online after you complete the online Request for Reconsideration. 

Please read the enclosed pamphlet, “Your Right to Question the Decision Made on Your 

Social Security Claim.” It contains more information about the appeal. 

NEW APPLICATION 


XXX-X)^||lft 
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You have the right to file a new application at any time, but filing a new application is not 
the same as appealing this decision. If you disagree with this decision and you file a 
new application instead of appealing: 

• you might lose some benefits, or not qualify for any benefits, and 

• we could deny the new application using this decision, if the facts and issues are 
the same. 

So, if you disagree with this decision, you should ask for an appeal within 60 days. 

IF YOU WANT HELP WITH YOUR APPEAL 

You can have a friend, lawyer or someone else help you. There are groups that can help 
you find a lawyer or give you free legal services if you qualify. There are also lawyers 
who do not charge unless you win your appeal. Your local Social Security Office has a list 
of groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, we must 
approve the fee before he or she can collect it. And if you hire a lawyer, we will withhold 
up to 25 percent of any past due benefits to pay toward the fee. 

OTHER BENEFITS 

Based on the application you filed, you are not entitled to any other benefits, besides 
those you may already be getting, in the future, if you think you may be entitled to other 
benefits you will need to apply again. 


REQUIREMENTS FOR DISABILITY BENEFITS 
DISABILITY INSURANCE BENEFITS 

To be considered disabled, a person must be unable to do any substantial gainful work 
due to a medical condition which has lasted or is expected to last for at least 12 months in 
a row. The condition must be severe enough to keep a person from working not only in 
her or his usual job, but in any other substantial gainful work. We look at the person's 
age, education, training and work experience when we decide whether s/he can work. 

The condition must be disabling at a time when the person meets the earnings 
requirement. If you were not disabled when the earnings requirement was met, we have 
enclosed a leaflet which explains the earnings requirement and tells how Social Security 
credits are earned. 

DISABLED WIDOW OR WIDOWER BENEFITS 

To be considered disabled, a widow, widower or surviving divorced spouse (age 50 to 60) 
must have a physical or mental condition severe enough to keep a person from working. 
The condition must have lasted or be expected to last for at least 12 months in a row. 


The person's disability must start; 
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* not less than 7 years after the month of death of the wife or husband, or 

* for a widow, widower, or surviving divorced spouse, formerly entitled to 
mother's or father's benefits not later than 7 years after the month those 
benefits ended, or 

* for a widow, widower, or surviving divorced spouse who was previously 
disabled and who becomes disabled again, not later than 7 years after the prior 
period of disability ended, 

CHILDHOOD DISABILITY BENEFITS 

Childhood disability benefits may be paid to a person age 18 or older if the person has a 
disability which began before age 22 or within 84 months of the end of an earlier period of 
childhood disability. The condition, whether physical or mental, must be severe enough to 
keep the person from doing any substantial gainful work. We look at the person's age, 
education and previous training when we decide whether he or she can work. In addition, 
the condition must have lasted or be expected to last for at least 12 months in a row. 

OTHER IMPORTANT INFORMATION 

Definitions of disability are not the same in all government and private disability 
programs. Government agencies must follow the laws that apply to their own disability 
programs. A finding by a private organization or other government agency that a person 
is disabled does not necessarily mean that the person meets the disability requirements of 
the Social Security Act, 


IF YOU HAVE ANY QUESTIONS 

If you have any questions, you may call us toll free at 1-800-772-1213. We can 
answer most questions over the phone. You can also write or visit any Social 
Security Office, The office that serves your area is located at; 

200NE27TH 
MOORE, OK 731 60 

If you do call or visit an office, please have this letter with you. It will help us answer 
your questions. Also, if you plan to visit an office, you may call ahead to make an 
appointment. This will help us to serve you more quickly. 


Ramona Schuenemeyer 
Regional Commissioner 


JCO/jco 


Enclosure; 

SSA Pub. No. 05-10058 


DO 792 
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Board Certified Rhe^anaiology 

November !S, 200S 



comes for followup. This BCCon^)ames h 
bi.d. #28 on Odober 29» 200S. She61ledHd 
After seeing iM^digckiB 

#60 which was filled at ||||Hp ^>^^|^^[|||| 


t wrote QxvContm 60 0 


. I also wrote for Soma ti.d. 


She used 1 s OxyCcxitin 60 mg azxl now takes OayContin 20 mg bj.d. At this 

OTgfCratio dose, she does not need to tapm off. She lakes Lotlab 1 0 mg. She resumed smokmg. 
She quile smoldng fx Ihcee months and has resumed. The patient is postop. She is not on a 
nonsteroidaL She is off of prednisone. She received Remleade November 6, 2008, for 
Crohii*iby' WfllgetwlthL regarding Rcmleade. 

Will.disduu^ the patieal for noncompUance. 
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SOCIAL SECURITY NOTICE 
NOTICE OF RECONSIDERATION 


From; Social Security Administration 


Date: December 23, 2008 



Upon receipt of your request for reconsideration we had your claim independently reviewed by 
a physician and disability examiner in the state agency which works with us In making disability 
determinations. The evidence in your case has been thoroughly evaluated; this includes the 
medical evidence and the additional information received since the original decision. We find 
that the previous determination denying your claim was proper under the law. Attached to this 
notice is an explanation of the decision we made on your claim and how we arrived at it. The 
reverse of this notice identifies the legal requirements for your type of ciaim. 


ABOUT THE DECISION 


Doctors and other trained staff looked at your case and made this decision. They work for 
your State but used our rules. 

Please remember that there are many types of disability programs, both government and 
private, which use different rules. A person may be receiving benefits under another 
program and still not be entitled under our rules. This may be true In your case. 

In addition to the reports we told you about in our first letter, the following reports were 
used to decide your claim. 


INTEGRiS 


evidence received 10/16/2008 
■ evidence received 10/20/2006 
"“evidence received 10/06/2006 
E OUTPATIENT REHAB SVCS evidence received 1 0/27/2008 
vidence received 11/16/2008 
I evidence received 11/19/2008 


XXX-: 
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You said that you are unable to work because of Crohn's disease, cervical degenerative disc 
disease, bilateral neuroforaminal stenosis, lumbar degenerative disc disease, and arthritis. 

The medical evidence shows the following; Your Crohn's disease has responded well to 
treatment. You are recovering well from your back operation and should be able to return 
to work within twelve months. Medical evidence does not show any other impairments 
which keep you from working. 

Based on your description of the work you performed as administrative assistant for 6 
years, evidence indicates you will be capable of doing this type of work as it is generally 
performed. 

IF Y.OU DISAGREE WITH THE DETERMINATION 

If you believe that the reconsideration determination is not correct) you can request a 
hearing before an administrative law judge of the Office of Hearings and Appeals. If 
you want a hearing, you must request it no later than 60 days from the date you 
receive this notice. You may make your request through any Social Security office. 

As part Of the appeal process, you also need to tell us about your current medical 
condition. We provide a form for doing that, the Disability Report - Appeal. You may 
contact one of our offices or call 1-800-772-1213 to request this form. Or, you may 
complete the report online at httD://wviw.socialsecuritv.Qov/disabilitv/hearina . Read 
the enclosed leaflet for a full explanation of your right to appeal. Read the enclosed 
leaflet for a full explanation of your right to appeal. 

IF YOU WANT HELP WITH YOUR APPEAL 

You can have a friend, lawyer or someone else help you. There are groups that can 
help you find a lawyer or give you free legal services if you qualify. There are also 
lawyers who do not charge unless you win your appeal. Your local Social Security 
Office has a list of groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, we 
must approve the fee before he or she can collect it. And if you hire a lawyer, we will 
withhold up to 25 percent of any past due benefits to pay toward the fee. 

NEW APPLICATION 

You have the right to file a new application at any time, but filing a new application is 
not the same as appealing this decision. You might lose benefits if you file a new 
application instead of fiiing an appeal. Therefore, if you think this decision is wrong, 
you should ask for an appeal within 60 days. 

This decision refers only to your claim for benefits under the Social Security Disability 
Insurance Program. If you applied for other benefits, you will receive a separate 
notice when a decision is made on that claim(s). 

If you have questions about your claim, you should get in touch with any Social 
Security office. Most questions can be handled by telephone or mail. If you visit an 
office, however, please be sure you have this notice with you. 

In addition, you are not entitled to any other benefits based on this application. If you 
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have applied for other benefits, you will receive a separate notice when a decision is 
made on that claim. 

Summarized below are legal requirements for the various types of disability claims: 

DISABILITY INSURANCE CLAIM 

To be considered disabled, a person must be unable to do any substantial gainful 
work due to a medical condition which has lasted or is expected to last for at least 12 
months in a row. The condition must be, severe enough to keep a person from 
working not only in his or her usual job, but in any other substantial gainful work. We 
look at the person's age, education, training and work experience when we decide 
whether he or she can work. 

DISABLED WIDOW (WIDOWER) CLAIM 

A widow, widower, or surviving divorced wife (age 50-60) must meet the disability 
requirement of the law within a specified 7-year period. A person may be considered 
disabled only if he or she has a physical or mental impairment that is so severe as to 
ordinarily prevent a person from working. The disability must have lasted or be 
expected to last for a continuous period of at least 1 2 months. 

CHILDHOOD DISABILITY BENEFITS 

Childhood disability benefits may be paid to a person age 18 or older if the person 
has a disability which began before age 22 or within 84 months of the end of an 
earlier period of childhood disability. The condition, whether physical or mental, must 
be severe enough to keep a person from doing any substantial gainful work. We look 
at the person's age, education and previous training when we decide whether he or 
she can work. In addition, the condition must have lasted or be expected to last for at 
least 1 2 months in a row. 


Ramona Schuenemeyer 
Regional Commissioner 


WKE/wke 

Enclosure; 

SSA Pub. No. 70-10281 DO 792 
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April 21. 2009 

ADMINISTRATIVE LAW JUDGE 

OFFICE OF DISABILITY ADJUDICATION AND REVIEW 

STE300 FEDERAL CAMPUS 

301 NW 6™ ST 

OKLAHOMA CITY OK 73102-3026 PLSE SHOW TO AU 

OR STAFF ATTY 



Dear Judge: 

Please find enclosed a physical evaluation completed by — r and rehab 

notes dated March 12, 2009 from — — — "le Outpatient Rehab. Please add this medical 
information to the Exhibit file. The claimant respectfiiJly requests a case review for a 
favorable on-the-record decision. 

The claimant is a 53-year old individual with a high school education and a past work 
history as an administrative assistant. She stopped working on September 5, 2007 due to 
degenerative disc disease, crohn’s disease, arthritis, and anxiety. After the claimant 
sopped working on September 5, 2007, she received short term disability from her 
employer until February 2008 and then long term disability started. Long term disability 
started in March 2008 and the claimant received approximately $1618.00 on a monthly 
basis. 

_*!7 Ik'lhe claimant’s treating rheumatologist. She completed the 

enclosed physical capacities dated March 1 8, 2009 indicating the claimant cannot 
perform the requirements of even sedentary work. The claimant needs to alternate her 
sitting and standing at will throughout the day. She cannot use her hands adequately for 
simple grasping, fine manipulation, and repetitive motion tasks. The claimant can 
lift/carry occasionally up to 5 pounds but should ttever lift/cany over that amount E 
“ “ writes the claimant is in constant pain and her condition is chronic and 

incurable. The claimant requires daily pain medication and prolonged periods of rest due 
to fatigue and pain. I m iJ writes the claimant has chronic pain and infiammation in 
the joints, difftise musculo-skeletal pdn which is causing fatigue, inability to concentrate 
and Dotential absences from a job due to disease exacerbation. The pain, according to 
■ . would be disabling to the extent that it would prevent the claimant from 

working full time at even a sedentary position. 



Permanent .Siihcomroittee on Investigations 

EXHIBIT #8g 





496 



Page2 


The notes from J.trrr'L •“ : Rehab, dated March 12, 2009, indicate the claimant has 
bilateral hand pain, bilateral foot pain, low back pain, thoracic pain, and hip pain. The 
claimant cannot perform normal ADLs at home, including vacuuming, unloading 
dishwasher, or doing laundry. 

respectfully request that controlling weight in your decision be given to the 
opinion of her treating rheumatologist, C •“ in accordance with Section 

404. 1 527(d) and SSR 96-2p. 

The claimant’s impairments cause her to have limitations of frmction that would preclude 
her from performing her past relevant work or any work on a sustained basis. She has 
limitations that would preclude an individual from being able to perform even sedentary 
work over the course of a normal 8-hour day or a 40-hoiu- work week. According to 
SSR96-8p, a finding of disabled is warranted when an individual is unable to sustain 
work performance over the course of the normal workday or workweek. 

We respectfully request your review of the enclosed medical information and thoughtful 

consideration of a favorable on-the-record decision in 

I can be of any assistance or answer any questions, please contact me at 



Sincerely, 



Representative 
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SOaAL SECURITY ADMINISTRATION 

•!> ii!ll!l^ Refer Tosl 




Office of Disability Adjudication and Review 

SSA ODAR Hearing Office 

301 N. W.ethSL 

3rd Floor West 

Oklahoma City, OK 73 102 


Dale: May 21, 2009 



NOTICE OF ATTORNEY ADVISOR DECISION - FULLY FAVORABLE 


As a result of an additional review, we are able to make a fully favorable medical decision and 
find that you meet the medical requirements for disability benefits. The onset of your disability is 
established as of September 5, 2007. 


Therefore, it is not necessary to have your case decided at the hearing level by an Administrative 
Law Judge. 


This Decision is FuJly Favorable To You 

Another office will process the decision and send you a letter about your benefits. W e have 
not yet made a decision about whether you meet the nonmedical requirements, but we will | , 
make that decision soon. You will soon get a notice about the amount of your payments if you 
meet the nonmedical requirements. 

If you agree with our revised decision, you need take no further action and your hearing 
request will be dismissed. 

If You Disagree With TheDedsion 

If you disagree with our revised decision, you may request that the Office of Disability 
Adjudication and Review proceed with your pending request for hearing. Y our request should 
be made in writing and filed within 30 days fom the mailing dale of this notice. Y our request 
may be filed with any Social Security office. 

If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit an 
office, please bring this notice and decision with you. The telephone number of the local office 
that serves your area is (405)799-0702. Its address is Social Security, 200 N. E. 27th, Moore, 

I Permanent Subcoln^niHce on Investigation s 


Form HA-LIO (03-2007) 



498 





Page 2 of 2 


Blame D. Benda 
Senior Attorney Advisor 


Enclosures: 

Form H A-H 5 (Fee Agreement Approval) 
Decision Rationale 



Form HA-LIO (03-2007) 
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SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 

ORDER OF ATTORNEY ADVISOR 

IN THE CASE OF CLAIM FOR 

Period of Disability and Disability Insurance 



(Wage Earner) (Social Security Number) 


I approve the fee agreement between the claimant and her representative subject to the condition 
that the claim results in past-due benefits. My determinarion is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise excepted. I neither 
approve nor disapprove any other aspect of the agreement 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED RELOW 

Fee Agreement Approval; You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days from the day you get this order. Tell us that you disagree with the 
approval of the agreement and give your reasons. Y our representative also has 15 days to write 
us if he or she does not agree with the approval of the fee agreement Send your request to this 
address: 


Regional Chief Administrative Law Judge 

SSA ODAR Regional Office 

Room 460 

1301 Young St 

Dallas, TX 75202 

Fee Agreement Amount: You may also ask. for a review of the amount of the fee due to the 
representative under this approved fee agreement If so, please write directlv to me as the 
deciding Attorney Advisor within 1 5 days of the day you are notified of the amount of the fee 
due to the representative. Your representative also has 15 days to write me if he/she does not 
agree with the fee amount under the approved agreement 


See Next Page 


Foot HA-L15 (03-2007) 
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You should include the social security number(s) shown on this order on any papers that you 
send us. 

/s/ ^^lame ^^eoictco 

Elaine D. Benda 
Senior Attorney Advisor 

May 21, 2009 

Dale 


Forai HA-L15 (03-2007) 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 


IN THE CASE OF 


DECISION 

CLAIM FOR 



(Claimant) 


(Wage Earner) 


Period of Disability and Disability Insurance 
Benefits 


(Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 


The rl linn I It iI^|jjjBl|jtfl|t|tiiilfr*niiiiii filed an application for disability insurance benefits on June 
23, 2008. She alleged an inability to work, beginning September 5, 2007, due to Crohn’s 
disease, neck and back problems, and arthritis. . The claim was denied initially and on 
reconsideration. The matter is now properly before the undersigned on a timely request for 
hearing. A' — and ’.'.i ' ^ nonattomeys, represent the claimant in this matter. 


ISSUES 


The general issue is whether the claimant is entitled to a period of disability and disability 
insurance benefits under sections 21 6(i) and 223 of the Social Security Act The specific issue is 
whether is under a disability, which is defined as the inability to engage in any 

substantial gainful activity by reason of an impairment expected either to result in death or last 
for a continuous period of at least 1 2 months. In resolving these issues, the provisions of Social 
Security Rulings 96-lp through 96-9p and their underlying regulations have been carefully 
considered and applied where applicable. 

There is an additional issue pertaining to insured status. Information contained in MsaSSHHifc 
earnings record reveals that she has acquired sufficient quarters of coverage to remain insured at 
least through December 31, 2013. 


CONCLUSION 


After giving careful consideration to all the evidence, the undersigned concludes that a favorable 
decision is warranted without the need for testimony, thus, no hearing has been held. The 
documentary records support a finding that since September 5, 2007, the claimant has had 
medically determinable impairments, namely degenerative disc disease of the cervical, thoracic, 
and lumbar spines, Crohn’s disease, obesity, and chronic pain, that impose significant restrictions 
on her ability to perform basic work activities. Although these impairments do not meet or equal 
any listing, singly or in combination, they do resuh in a residual functional capacity for less than 


See Next Page 
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1 full range of sedentary work. Given such a residual fijnctional capacity, the claimant is unable 
to perform her past relevant work, and considering her age, education, work experience, and 
residual functional capacity, she is not able to make an adjustment to work that exists in 
significant numbers in the national economy. For this reason, the undersigned finds the claimant 
has been under a disability since September 5, 2007, and she may receive appropriate disability 
insurance benefits by virtue of her application of June 23, 2008. 


APPLICABLE LAW 


Under the authority of the Social Security Act, the Scicial Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 
disabled (20 CFR 404. 1 520(a)). The steps are followed in order. If it is determined that the 
claimant is or is not disabled at a step of the evaluation process, the evaluation will not go on to 
the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20 CFR 404. 1520(b)). Substantial gainful activity (SGA) is defined as work 
activity that is both substantial and gainful. If an individual engages in SGA, she is not disabled 
regardless of how severe her physical or mental impairments are and regardless of her age, 
education, and work experience. If the individual is not engaging in SGA, the analysis proceeds 
to the second step. 

At step two, the undersigned must determine whether the claims has a medically determinable 
impairment that is “severe” or a combination of impairments that is “severe” (20 CFR 
404.1520(c)). An impairment or combination of impairments is “severe” within the meaning of 
the regulations if it significantly limits an individual's ability to perform basic work activities. If 
the claimant does not have a severe medicrdly determinable impairment or combination of 
impairments, she is not disabled. If the claimant has a severe impairment or combination of 
impairments, the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimant’s impairment or combination 
of impairments meets or medically equals the criteria of an impairment listed in 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526). Ifthe claimant’s 
impairment or combination of impairments meets or medically equals the criteria of a listing and 
meets the duration requirement (20 CFR 404. 1509), the claimant is disabled. If it does not, the 
analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant’s residual functional capacity (20 CFR 404. 1520(e)). An individual’s 
residual functional capacity is her ability to do physical and ihental work activities on a sustained 
basis despite limitations from her impairments. In makii^ this finding, the undersigned must 
consider all of the claimant’s impairments, including impairments that are not severe (20 CFR 
404. 1 520(e) and 404. 1 545; SSR 96-8p). 


See Next Page 
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Next, the undersigned must determine at step four wdtether the claimant has the residual 
functional capacity to perform the requirements of her past relevant work (20 CFR 404. 1 520(f)). 
If the claimant has the residual functional capacity to do her past relevant woik, the claimant is 
hot disabled. If the claimant is unable to do any past relevant work or does not have any past 
relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404.1520(g)), the undersigned must 
determine whethw the claimant is able to do any other wotk considering her residual functional 
capacity, age, education, and work experience. If the claimant is able to do other work, she is 
not disabled. If the claimant is not able to do other work and meets the duration requirement, she 
is disabled. Although the claimant generally continues to have the burden of proving disability 
at this step, a limited burden of going forward with the evidence shifts to the Social Security 
Administration. In order to support a finding that an individual is not disabled at this step, the 
Social Security Administration is responsible for providing evidence that demonstrates that other 
work exists in significant numbers in the national economy that the claimant can do, given the 
residual functional capacity, age, education, and work experience (20 CFR 404. 1 5 12(g) and 
404.1560(c)). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
After carefiil consideration of the entire record, the undersigned makes the following findings: 

1. The claimant’s date last insured Is December 31, 2013. 

2. . The claimant has not engaged in substantial galtifiil activity since September 5, 2007 , 
the alleged onset date (20 CFR 404.1 520(b) and 404.157 1 et seq.). 

Any amounts received since the alleged onset date are fi'om short-term and long-term disability 
payments firom the claimant’s former employer. 

3. The claimant has the following severe impairment(s): degenerative disc disease of the 
cervical, thoracic, and lumbar spines, Crohn’s disease, obesity, and chronic pain (20 CFR 
404.1520(c)). 

An impairment is "severe" within the meaning of the regulations if it imposes significant 
restrictions on the ability to perform basic work activities. If an impairment is "not severe," it 
must be a slight abnormality or combination of slight abnormalities that has no more than a 
minimal effect on the ability to do basic work activities (SSR 96-3p). 

4. The claimant does not have an impairment or combination of impairments that meets 
or medically eqnals one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 
1 (20 CFR 404.1520(d)). 

5. The claimant has the residual ftmctional capacity to perform less than a ftdl range of 
sedentary work (20 CFR 404.1S67(a)). 


See Next Page 
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The undersigned must next determine the claimant’s residual fimctional capacity, a term which 
describes the range of worit activities the claimant can perform despite her impairments. In 
assessing the claimant's residual functional capacity, consideration must be given to subjective 
allegations. In evaluating subjective complaints, the undersigned must give careful consideration 
to all avenues presented that relate to such matters as; 

1. The nature, location, onset, duration, frequency, radiation, and intensity of any pain; 

2. Precipitating and aggravating factors (e.g., movement, activity, environmental conditions); 

3. Type, dosage, effectiveness, and adverse side-effects of any pain medication; 

4. Treatment, other than medication, for relief of pain; 

5. Functional restrictions; and 

6. The claimant's daily activities 

(20 CFR 404,1529). In evaluating the claimant's subjective complaints, the undersigned also 
considered Social Security Ruling 96-7p and Luna v. Bowen, 834 F.2d 161 (10th Cir.1987). 
Social Security Ruling 96-7p discusses a two-step analysis in evaluating pain. Step one requires 
a determination of whether there is a medically determinable impairment that could reasonably 
be expected to produce the individual's pain or other symptoms, The adjudicator should proceed 
to step two only if such an impairment exists. At step two, the adjudicator must evaluate the 
intensity, pwsistenee, and limiting effects of the individual's pain and other symptoms to 
determine the extent to which the symptoms limit the claimant's ability to do basic work 
activities. 

The claimant's statements concerning her impairments and their impact on her ability to woric are 
generally credible in light of the reports of the treating and examining practitioners, the findings 
made on examination, the degree of medical treatment required, and her description of her 
activities and life stylen^fUllMl^nays she experiences difficulty walking, standing, and 
sitting for extended periods of time due to severe pain in her back. She says she has difficulty 
lifting and carrying anything heavy due to severe pain in her back. She says her fingers go 
numb. She says her neck and back pain radiates into her arms and legs. She says she is easily 
fatigued with minimal physical exertion.*^|||||||H|||^n«*>ys she has difficulty falling and staying 
asleep, and she awakens frequently during the night due to paim She says she never feels fully 
rested when she wakes up in the morning. She says that she must take frequent breaks while 
attempting to do housework. She says that virtually all movement worsens her pain. The 
claimant has impairments that are reasonably expected to produce the type of pain and limitation 
she alleges. 

The record shows that the claimant has a history of Crohn’s disease, which is now apparently 
stabilized on medications; however, she continues to experience diarrhea several times a day. 


See Netd Page 
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rhe medical record mentions that the claimant’s diffitse joint pain may be related at least in part 
to her history of Crohn’s disease. 

Objective testing documents multiple abnormalities throughout the claimant’s spine. There is 
disc bulging with varying degrees of spinal stenosis throughout the cervical, thoracic, and 
lumbosacral spines. She has participated in conservative treatment that has included physical 
therapy and epidural steroid injections; however, none of this has resulted in significant relief. 

She had L4-5 laminectomy discectomy on October 14, 2008, and while this may have helped 
some, it is documented in the treating records that she continues to have chronic and constant 
low back pain that requires daily pain medications. The record also slates that the clamant is five 
feet nine inches tall, and during the relevant period, her wei^t has been over 200 pounds, which 
equates to a body mass index of 30 or higher. The undersigned finds that the combined effects 
of obesity with the claimant’s other severe impairments is greater than the effects of each of the 
Impairments considered separately. 

coff is the claimant’s treating rheumatologist She completed a physical 
capacities evaluation on March 18, 2009, indicating the claimant cannot perform the 
requirements of even sedentary work, f opines that the claimant needs to alternate 

her sitting and standing at will throughout the day. She cannot use her hands adequately for 
simple grasping, fine manipulation, and repetitive motion tasks. The claimant can lift/carry 
occasionally up to five pounds but should never lifl/carry over that amount D"" ff writes 

the claimant is in constant pain, and her condition is chronic and incurable. The claimant 
requires daily pain medication and prolonged periods of rest due to fatigue and pain. ;r'. 
writes the claimant has chronic pain and inflammation in the joints, diffuse musculoskeletal pain 
which is causing fatigue, inability to concentrate and would have potential absences from a job 

due to disease exacerbation. The pain, according to L.. c:., would be disabling to the 

extent that it would prevent the claimant from working full time at even a sedentary position. 

The undesigned finds that T s opinion is supported by medically acceptable clinical 

and laboratory diagnostic techniques and not inconsistent with the other substantial evidence in 
the record; therefore, it is entitled to controlling weight (SSR 96-2p). 

As per Social Security Ruling 96-6p, the undersigned also considered the opinion of the State 
agency medical consultants at the earlier determination levels. Based on additional evidence 
received into the record at the hearing level, the undersigned finds that the claimant is more 
limited than was earlier thought. The State agency medical consultants did not adequately 
consider the combined effect of the claimant’s impairments or her credible complaints of pain. 

The undersigned finds that the claimant retains the residual functional capacity to perform the 
demands of less than a full range of sedentary work. She can lifl/carry five pounds occasionally, 
and she can sit less than six hours and standfwalk less than two hours total during an eight-hour 
day. She needs an option to alternate positions between sitting, standing, and lying at will. She 
cannot push, pull, or reach frequently or repetitively, and she cannot lise her hands frequently or 
repetitively. Due to chronic pain and fatigue, her ability to maintain concentration, persistence, 
and pace to any activity is diminished, and she cannot perform work involving attention to detail 
or exercise of independent judgment Due to chronic pain and fatigue, her overall endurance and 


See Next Page 
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stamina for activity is diminished, and she requires the ability to take frequent unscheduled rest 
breaks throughout the day. 


6. The claimant is unable to perform her past relevant work (20 CFR 404. 1565). 

The undersigned finds that the aforementioned residual fiinctional capacity would preclude the 
claimant from performing her past relevant work as an administrative assistant or information 
collector, as these jobs required her to remain in one static position for extended periods without 
interruption, to use her arms frequently or repetitively, and to perform work involving attention 
to detail, and her past relevant work did not allow (or frequent and unscheduled breaks. The 
demands of the claimant’s past relevant work exceed her residual functional capacity. 


7. The claimant b an individual closely approaching advanced age for all purposes of this 
decision (20 CFR 404.1563). 


BornHjm^HjEthe claimant was 5 1 years old on the date of alleged onset of disability and 
is now 53 years old. 


8. The claimant has the eqnivalent of a high school education (i.e., GED) (20 CFR 
404.1564). 


9. The claimant has not acquired any s kills from past relevant work that would transfer 
to other work within her residual functional capacity (20 CFR 404.1568). 

10. Considering the claimant's age, education, work experience, and residual functional 
capacity, there are no Jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404.1560(c) and 404.1566). 

capable of performing a full range of sedentary work, a finding of 
"disabled" would be reached by application of Medical-Vocational Rule 201.14. As a finding of 
"disabled" can be made on the basis of the exertional limitations alone, it is unnecessary to 
consider the further eflfects of any nonexertional limitations. Considering the claimant's age, 
education, work experience, and residual functional capacity, the undersigned finds that the 
claimant catmot make a vocational adjustment to work existing in significant numbers in the 
national economy. A finding of "disabled" may be reached by application of the above- 
mentioned rule. 

11. The claiinant has been under a disability as defined in the Social Security Act since 
September 5, 2007, the alleged onset date of disability (20 CFR 404.1520(g)). 

As the symptoms that prevent the claimant from working have been present since September 5, 
2007, a conclusion will be reached that she has been under a disability beginning on that date. In 
accordance with a finding that the claimant has been under a disability beginning September 5, 
2007, she may receive appropriate disability insurance benefits by virtue of her application of 
June 23. 2008. 


See Next Page 
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DECISION 


It is the decision of the undersigned that, based on the application filed on June 23, 2008, the 
claimant is entitled to a period of disability commencing September 5, 2007, and to disability 
insurance benefits under sections 2 16(i) and 223, respectively, of the Social Security Act. 


/s/ '^lame 

Elaine D. Benda 
Senior Attorney Advisor 

May 21, 2009 

Date 
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03/12/2008 14:54 TEL^ 


HOSE OFnCE 


1^004/006 


DR: ’ ■ . ' " '- r 

PHYSICAL CAPACITIES EVALUATION 


IMPORTANT : Please complete the following items baaed on your clinical evaluation, other testing resulls.-client 
discussions and/or medical treatment Any item that you believe you cannot answer should be marked N/A (Not 
Available). 


In an S^hour work day, patient can (circle full capacity for each activity): 

combined number of hours of sitting, 
be assumed patient cannot maintain body 


3 4 5 6 or more 
3 4 5 Sormore 

Does your patient need an opportunity to alternate sitting and standing at will throughout the day? 

YES \ NO 


TOTAL DURINS ENTIRE B-HOUR DAY (Mote: If the 
standing/walMng does not add up to eight hours, it will 
posture consistent with full-time work) 


Sit 

StandA/Valk 


(No. hrs.): 
{No. hrs.); 


Patient can uee hands adequately for the following; 




Simple Grasping 


Pushings Pulling Fine Manipulation 


RIGHT: YES NO X YES V NO YES NoN^ 

LEFT: YES NO X YES -y/ NO, YES NO Y 


Patient can use handa for repetitive motion tasks (writing, typing, assembly, etc.) 

LEFT: YES, NO Y RIGHT: YES NO y 


Patient can use feet for rapeUlive movements as in operating toot controls: 
RIGHT LEEI 

YES_ NO y YES NO V 



YES NO y 


Permanent Subcommittee on Investigations 

EXHIBIT #8i 
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03/12/2009 U;64 TE 



SSN: xxxriMHV* 


HOME OFFICE 


1^005/006 


NOTE : IN TERMS OF AN S^HOUR WORK DAY. "OCCASIONALLY' refere to up to 33% of the day: 
"FREQUENTLY" 3«% - 100% 


Patient can lift/carry: 

NEVER 

OCCASIONALLY 

FREQUENTLY 

A. 

0 to S lbs. 




B 

8 to 10 lbs. 


'S 


C. 

11 to 20 lbs. 




D. 

21 to 50 lbs. 




E. 

51 to 100 ibs. 




Patient is abis to; 

NEVER 

OCCASIONAllY 

FREQUENTLY 

A. 

Climb 

V 


B. 

Balance 



V 

C. 

Stoop 


X 


D. 

Kneel 


'L- 


E. 

Crouch 


V 


F. 

Crawl 


V- 


G. 

Reach above 
shoulder level 






Restriction of activities involving: TOTAL SEVERE MODERATE MILD NONE 


A. Unprotected helghta: 

B. Being around moving machinery: 

C. Exposure to marked changes in 
temperature and hupildity 

D. Driving automotive equipment 

E. Exposure to dust, fumes, end gases 



ADDITIONAL COMMENTS: 






rUJlA aU if 


Physician's Signature 



-TjClc^ 

Date 


physical EFFECTS OF PAIN 
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HOME OFFICE 


1 ^ 000/006 


DR' 

RE: m\m\ WtiWfWff 
S5N: xW“xSWPPI^^“ 


Does the patient suffer from pain? 


YES y 


NO 


If yes, is there a reasonable medical basis for this patient's pain? 

YES y NO 

Please describe: 

^ ,, - 

7-" S 

If yes, is the pain disabling to the extent that it would prevent the patient from working full time at even 
a sedentary position? 


ftjL- ^AW? 




V 


YES_V 


NO 




/dP -z^aa t? 


Physician's Signature 


Date 
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Front unknown Pags; Oats. 2/13/2009 9:38:4S AM 


November 26, 2008 




This is a 52-year-old woman with a history of Crohn's disease and inflammatory arthritis. The 
patient was diagnosed with Crohn's disease three years ago and for the last year she has 
been on Remicade 900 mg IV every six weelcs. Her gastroenterologist is f — He 

also gave her Pentasa and prednisone on an as needed basis. The patient was receiving 
rheumatologic care with ( — ■ and she prescribed Celebrex 200 mg p.o. daily. 

OxyContin 20 mg p.o. b.i.d. and Loitab 10 mg every four hours and Soma 350 mg t.i.d. She 
decided to switch her care to another rheumatologist and that is why I see her today. The 
patient recently undenvent surgery on her back, secondary to disk problems. Today the 
patient describes severe pain in her hips and her elbows. She requires pain medications 
around the clock. She denies red, hot joints today. She denies.a history of inflammation in 
her eyes or psoriatic skin disease. Her mother has psoriatic arthritis and two of her sisters 
have Crohn's disease. 

Her physical examination today was remarkable for minimal tenderness to palpation of the 
back. I removed her spinal brace to examine her. I could not appreciate any evidence of 
synovitis or dactylitis in the peripheral joints of the upper or lower extremities. But, she has 
tenderness to palpation of the elbows with preserved range of motion. The patient will 
continue taking the Remicade administered by C ■ '’wu,'*!"' I refilled her pain medications 
today and we will see this patient back in three mont^~ 

Sincerely, 


NM/slq 


Electronically sgned by — . . ''>'a on 12/02/2008 09:42:42 

Cc: : — - 


Permanent Subconimittee on Investigations 

EXHIBIT #8j 



512 


Prom; unkntTMn Page: 3^ Date; 2/13/2009 ^38:48 AM 




1 nm repre&enliog your pnlicol in a claim for Scsial Security DisabUity/Medkarc Beodits ibat is under 
appeal 1 am porsutqg o timely approval of beaefils and addidcBral infonnotioo is needed to docuount the 
patient's jnedi^ £lle, which includes the following; 


Oftlce notes, X<raj reports, utd testings from 11-2008 TO FRKSKNT 


'aA 


Enclosed qottdn&l 
ilie patkntsfmedk 


tire Cnie q8« 


Uwcoi&id^ 


I on yoorexktj&gknoTr ledge of 


Enclosed for your file is Ok AuibonzottoQ for Release of CcuiEdeaiial Infonnatioa. vedfyiog 1 hove been 
app^ted the padeat's xe^seolodve and entitled to obtain ccm&deDtial medical records. 

Becaase timing is so cdtkal to this process, n prompt, £sced response would be greatly appreebted. Please 
fax this Jnformatloo with a copy of oar request to (618) 236-8554. 1£ yon hove any quostioss, pleasecoU 
(800) 903-3558 . An AUsup specialist vdll contact you in two weclrs to inquire oo the status. Thank you 
for your rssislaQce. - 



/-ZZ-O? 

iff 
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Date of Smice: 07/24/2008 Doctor. 1 ^MD O/V-DOTIAL 

Biumd M 07 1291 200S ct 03iS9 pm 

Tlie opinioiu expressed herein are stated within a reasanahle degree of medical ceilahty. 

MHW/MIVvdb 

ee: , ■ 






INSURANCSCO; ZZZABrNA 


SEX F 


Dau of Senief. 07/24/2008 Doctaci 0/V-INITIAL 

BitImJm 07/2S/2C03 at OSJSpa 

CHIEF COMPLAINT: Low back psln, Isft log pain. 

HISTORY OF PPSENT lLU4ESS:*MMi»<ae Slyear old female with a one yeu hiatoiy of low back 
pain and left leg pain. She haa had her MRl and nhe haa had three vleita of phyalcal therapy with no aignlflcent 
relief. She has h^ three epidural ateroid ihjectioni In her lumbar aplne without any aigniftcantnliof. She 
complains of low back pain as 70M of her complainti and 30H left bg and hip pain. The leg and hip pain is 
worse at night She has no pain increased with coughing or cneezlng,and no bowei or bladder dysflinctioa. She 
has 8 out of 10 wotst day pdn and sitting or leaning over Increases her pain. 

PAST MEDICAL HISTORY; Crone's, hypertension, obesity. 

FAST SlIRGICAL HISTORY: Hernia repair, csrpa! tunnel teleasA tubal ligation. 

OCCUPATIONAL HISTORY; She is a 1 1 year old iemele who it currently on disability. She works for an 
architectural Arm. 

CURRENT MEDICATIONS: Remieade. 

ALLERGnS: Codeine. 

SOCIAL HISTORY; She IsaSI yearold dtvorcediemalewithlechildrenoverlheageof 18. Shedoesnot 
smoke at present Shegultone month ego. She docs not drink aicohoi but she drinks 12 cups of coAba a day. 

PHYSICAL EXAMINATION: This is a well nourished, well developed 204 pound femnle. She ambulates In n 
noimnl henl/toe, toe/toe, heel/heel gait with level hips, pelvis and ihouldnn, nennnl coronal and eagtttal contoun 
to the cervical, thoncio and lumbar spina. She has 515 motor strength In ber bwer extremities, no long tract 
Andings, no clonus. She has a nepAve streight leg raising examintslon In a seated poeition end sllghAy reduced 
range of motioii by approximately 1054 in all planes. 

X-RAYS: Plain ndlogrephs and MRl wan raviewed. She has soma slight degenerative changes at L4-S end 
L5.^1. She hes some mild spinel stenosis with e disc hemistion more prominent on the left et LA-5. 

PLAN; We disousted with her that due to the lack of axlensiva physical therapy, wa would like to try at least 
another ibur week course of physloal therapy and If she continues to have slgniAeam severe low back pain and 
leg pain, wo may discuss surgical IntervanAon at her next meeting if that Is so Indicated. At the tentiinadon of 
our meeting, sheasked about her status on disability. She save she can't elL It appears that she cant work right 
now and she is going to continue to follow up with . In regards to treatment for this. 
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MV vo:w:e eaxua -ciea 


?fCi'ft/lorcnv^ awtrdc nenn i.iw nR;Qft finna-^n-oaJ 

ZU9I. :»Sed ZESl OCSlSOW 


/■ /oi 



DatcofSeivice: 09/04/2008 Doctocl 
Eatatdm OS/OS/XOS at 01:23 pa 


ti O/V-FOLLOWUP 


AiaiaaHt»tetiini9 today. She hu had three epidurel stereld injeetioiu and phyelea! dienipy. She conlinties to 
complain of significant buttock and left teg pain, unresolved by the injections for any esetended period of time. 

FLAM; After a thorough discussion of the risks and benefits of surgical intervention, she would like to proceed 
with a lumbar laminectomy decompressive procedure with in situ ftuion to see if this will help with her lower 
extremity pain. She may eventually require a larger surgical Interveatioo If she is unresponsive to this. We will 
see her back for her preoperative history and physical. All tha risks and beneritn of surgery were discussed with 
her. Including heart ettsck, stroke, infection, neurologic itijuty, death, paralysis. We will proceed with a lumbar 
laminectomy decompressive procedure at L4'5 on the left. 

This patient was evaluated by both - and I - IT, , JA.-C. 

Tha opinions axpreased herein are stated within a reasonabla da^ea of madieal eertalnty. 

MHW/MD^db 
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nOBOrt-a 0587 AH CH !ii»jhs s*nto 40SSaa!M 



Bom Ditr. tO;i«2aOB SSSlOO AM Suvlet; IPS 



XRSPiNEIVIEW 
HMsry; Lsmbwotomy. 

Flndlngo; StnstaintraopwvVvsvlworihiluniivcotnBlbrbcallzrtonlBVstahowo 
•uibIobI irBtrvmsntB at LB IcwL 

BacUsitaOy signed by. 

— — SAflA 
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SOCUL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 

DECISION 

IN THE CASE OF CLAIM FOR 

Period of Disability and Disability Insurance 
Benefits 


(Wage Earner) 

JURISDICTION AND PROCEDURAL HISTORY 

On October 13, 2006, the claimant filed an application for a period of disability and disability 
insurance benefits, alleging disability beginning November 1, 2004. This claim was denied and 
is now before the undersigned' Administrative Law Judge, W. Howard O'Bryan, Jr., on a 
timely written request for hearing filed on June 25, 2007 (20 CFR 404.929 e( seq.). The 
evidence of record suppor^ a fuUv favorable (20 

ISSUES 

The issue is whether the claimant is disabled under sections 21 6(i) and 223(d) of the Social 
Security Act. Disability is defined as the inability to engage in any substantial gainful activity by 
reason of any medically determinable physical or mental impairment or combination of 
impairments that can be expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than 12 months. 

There is an additional issue whether the insured status requirements of sections 216(i) and 223 of 
the Social Security Act are met. The claimant’s earnings record shows that the claimant has 
acquired sufficient quarters of coverage to remain insured through December 3 1 , 2009. Thus, 


1 Wl» nay pmiik; 5 USC 5M<b); Poww, of Ibe pmidiiig olTicer: 3 USC 33S(C): role of ihc Adminiantiw Law Judge ia Suciil Secueily! Heckly v, Cdnuriafl . 

ddl US. djs. 47), 303 S-CL 1953. 1959. 1 SS.R.S. 3. 10 CCH 1 1003 fldm VDi.ew HedUer. 011 F,3d 3«. 310, IdSS.R-S. 279, 303 (lOih Cit. l907) f9mgT.B9W9N 
793 9.20 702,704-703, 14 SSJlS. 07, 09.90. CCH S 17,071 (SlhCir. 190*),£si!222'-!iSnB. W F,2d 313 (TO, Cw. 19011: Cwjller v.Wdnlimeet. 527 F.2d 224 (3td Cie. 
1973) (A<tminiitr«tivc Ltw’Ju^^miistdrveJap full (ccartwtec cIvreHtt sot repraenKdbYcoiiiiKl): Bm lez. 73 1 F.M 1216, 4 S.S-R-S. 340. CCH ^ 13,324 

{3fh Cir. 19S4), Dtater v. H#eltler. 754 F.2tf 274 (8di Cir. I9M)-. Janliii v. H>ck>«r. *35 FJd 1314. 20 S.S.R.S. 15*. CCH 1 17.MS (lOlti Cir. 1987), {Atoiniitraliv* Juigt 
mtnt tievelop foB Tccaid evoi if dtinBrt icpitMOIcd hy coouct); Soeiik Secony Bulk* 7I-23-, Socnl Scasily Rs*ahliiBa 20 CFR S| 404.944 ■»& 416.1444. mc kb», 20 CFR 
404.930, 404.951,416.1450 •114416.1451; Socwl Sefliriiy Acl. 305(b) Bid t631(cXI).I 

1 20 Code of Federal Regnletions Cb. Ill (4-1-06 edUioo) Kctioa 404.948: Deciding * case without an oral baring before an 
sdmiRtstrative law judge, {a) £^cision wholly/avorable. If the evidence in the hearing record aipports a finding in fiworof you and al the 
parties oncvciy issue, the Administrative Law Judge may issue a hearing decision without holding an oral hearing. ... 1 


(Social Security Number) 



(Clamant) 
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the claimant must establish disability on or before that date in order to be entitled to a period of 
disability and disability insurance benefits. 

After careful review of the entire record, the undersigned finds that the claimant has been 
disabled fiom November 1 , 2004 through the date of this decision. The undersigned also finds 
that the insured status requirements of the Social Security Act were met as of the date disability 
is established. 


APPLICABLE LAW 

Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 
disabled (20 CFR 404. 1 520(a)). The steps ate followed in order. If it is determined that the 
claimant is or is not disabled at a step of the evaluation process, the evaluation will not go on to 
the next step. 


At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20 CFR 404. 1 520(b)). Substantial gainful activity (SGA) is defined as work 
activity that is both substantial and gainful. “Substantial work activity” is work activity that 
involves doing significant physical or mental activities (20 CFR 404.1 S72(a)). “Gainful work 
activity” is work that is usually done for pay or profit, whether or not a profit is realized (20 CFR 
404.1 572(b)). Generally, if an individual has earnings from employment or self-employment 
above a specific level set out in the regulations, it is presumed that he has demonstrated the 
ability to engage in SGA (20 CFR 404.1574 and 404.1575). If an individual engages in SGA, he 
is not disabled regardless of how severe his physical or mental impairments are and regardless of 
his age, education, and work experience. If the individual is not engaging in SGA, the analysis 
proceeds to the second step. 

At step two, the undersigned must determine whether the claimant has a medically determinable 
impairment that is “severe” or a combination of impairments that is “severe” (20 CFR 
404.1520(c)). An impairment or combination of impairments is “severe” within the meaning of 
the regulations if it significantly limits an individual's ability to perform basic work activities. 

An impairment or combination of impairments is “not severe” when medical and other evidence 
establish only a slight abnormality or a combination of slight abnormalities that would have no 
more than a minimal effect on an individual's ability to work (20 CFR 404.1521; Social Security 
Rulings (SSRs) 85-28, 96-3p, and 96-4p). If the claimant does not have a severe medically 
determinable impairment or combination of impairments, he is not disabled. If the claimant has 
a severe impairment or combination of impairments, the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimant’s impairment or combination 
of impairments meets or medically equals the criteria of an impairment listed in 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526). If the claimant’s 
impairment or combination of impairments meets or medically equals the criteria of a listing and 
meets the duration requirement (20 CFR 404.1509), the claimant is disabled. If it does not, the 
analysis proceeds to the next step. 


See Next Page 
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Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant's residual functional capacity (20 CFR 404. 1520(e)). An individual’s 
residual functional capacity is his ability to do physical and mental work activities on a sustained 
basis despite limitations itom his impairments. In making this finding, the undersigned must 
consider aU of the claimant’s impairments, including impairments that are not severe (20 CFR 
404. 1 520(e) and 404. 1 545; SSR 96-8p). 

Next, the undesigned must determine at step four whether the claimant has the residual 
functional capacity to perform the requirements of his past relevant work (20 CFR 404.1 520(f)). 
The term past relevant work means work performed (either as the claimant actually performed it 
or as it is generally performed in the national economy) within the last 1 5 years or 1 5 years prior 
to the date that disability must be established. In addition, the work must have lasted long 
enough for the claimant to leam to do the job and have been SGA (20 CFR 404. 1 560(b) and 
404. 1 565). If the claimant has the residual functional capacity to do his past relevant work, the 
claimant is not disabled. If the claimant is unable to do any past relevant work or does not have 
any past relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404.1520(g)), the undersigned must 
determine whether the claimant is able to do any other work considering his residual functional 
capacity, age, education, and work experience. If the claimant is able to do other work, he is not 
disabled. If the claimant is not able to do other work and meets the duration requirement, he is 
disabled. Although the claimant generally continues to have the burden of proving disability at 
this step, a limited burden of going forward with the evidence shifts to the Social Security 
Administration. In order to support a finding that an individual is not disabled at this step, the 
Social Security Administration is responsible for providing evidence that demonstrates that other 
work exists in significant numbers in the national economy that the claimant can do, given the 
residual functional capacity, age, education, and work experience (20 CFR 404. 1 5 12(g) and 
404.1560(c)). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
After careful consideration of the entire record, the undersigned makes the following findings: 

1. The claimant meets the insured status requirements of the Social Security Act through 
December 31, 2009. 

2. The claimant has not engaged in substantial gainful activity since November 1, 2004, 
the alleged onset date (20 CFR 404.1520(b) and 404.1571 et seq.). 

Vocational Information 

iavascriDt:hideShowDataViewSectionf%22JobsWorke(lintheLastl5vears%22) 

S Jobs Worked in the Last IS years 

Job Title Type of Business From To 

1. RETAl SALES STORES 1973 2004 


See Next Page 
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iavascript:hideShQwDataViewSection(%22Ticket/Progianilnfnnnalinii-lnitia]Level%22f 

@ Ticket/Program Information - Initial Level 

Participate in Ticket program or 
another program? 

iavascript:hideShnwDataViewSectionf%22Ticket/ProeranilnfoTTnatioii- 

ReconsiderationLevel%22’> 

0 Ticket/Program Information - Reconsideration Level 

Participate in Ticket program or 
another program? ‘ 

iavascriot:hideShowDataViewSection('%22Ticket/Programlnformation-HearineLevel%22') 

0 Ticket/Program Information - Hearing Level 

Participate in Ticket program or 
another program? 

iavascript:hideShowDataViewSection(%22 Additional Rehabilitationlnformation%22'l 

0 Additional Rehabilitation Information 
Workine now? No 

Stopped working because; I WAS FIRED FROM MY JOB 
Stopped worklne when: 11/01/2001 
Altered Impairments: Knee problems, hip c. mental problems 

3. The claimant has the following severe combination of impairments: 

Allegation(s) 

iavascript:hideShowDataViewSection('%22lmDiurments.LimitationsandPain-lnitialLevel%22') 

0 Impairments, Limitations and Pain - Initial Level 

Alleged Impairments: Knee problems, hip c, mental problems 

. ICANNOTPHYSICALYSTANDFORLONG.IAM 
Limitations: DEPRESS, 

Pain/Other Symptorris: Yes 

Impairments First Bothered: 1 1/01/2004 

Height: 6' 

Weight: 265 lbs. 

iavascript:hideShowDataViewSectionI%22EfrectonWork-ImtialLevel%22'l 
0 Effect on Work - Initial Level 
Ever Worked: Yes 
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Working Now: No 
When Stopped: 11/01/2001 

Stopped Working Because: I WAS FIRED FROM MY JOB 
Work After First Bothered: No 

iavascript:hideShowDataViewSection('%221mpainnents.LiniitationsandF,fFects- 

ReconsiderationLevel%22'l 

@ Impairments, Limitations and Effects - Reconsideration Level 
Any Changes in Condition: 

Changes in Condition: 


Yes 

Continuing knee and leg problems as well as back and leg 
complications. 


Date Occurred: 10/08/2006 
Any New Illnesses or Injuries; No 
Any New Limitations: Yes 

New Limitations: depression worsen 
Date Occurred: 10/08/2006 

How Condition Affects Ability to Housebound. No interest in anything. I am able to handle bills 
Care for Personal Needs: and finances. 

How Daily Activities Changed: less active 

Work Since Original Claim vr 
, No 
Filed; 

Submitting New Evidence: No 

Reason Appeal Requested; I AM NO LONGER ABLE TO WORK AND HOLD A JOB. 
iavascriDt:hideShowDataViewSectionf%221mDairments.LimitationsandEffect5- 
HearingLevel%22'> 

@ Impairments, Limitations and Effects - Hearing Level 


Any Changes in Condition; 
Any New Illnesses or Injuries: 
Any New Limitations: 

How Condition Affects Ability to 
Care for Personal Needs: 

How Daily Activities Changed: 
Worked Since Filing For 
Reconsideration: 
Submitting New Evidence: 
Reason Appeal Requested: 
(20 CFR 404.1520(c)). 


No 

No 

No 

i can barely function, im' becoming more house bound and 
reclusive. I’m slacking in number of personal needs, do not 
assoc with friends, stay to my self, extreme fatigue and pain. 

i cannot drive 

No 

No 

I CANNOT WORK. 


See Next Page 
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The above combination of impainnents causes significant limitation in the claimant’s ability to 
perfonn basic work activities. 

4. The severity of the claimant’s affective (mood) disorders (2960), anxiety related 
disorders (3000), hepatitis C, disorders of back discogenic and degenerative (7240), knee 
and leg problems, obesity and hyperalimentation (2780), etc., etc., etc., meets the criteria of 
section(s) 12.04, 1.04A, 12.06, Social Security Ruling 02-01p, etc., etc., etc., of 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.1520(d)). 

The record shows the claimant is functional below the sedentary level for any sustained, 
continual or regular activity!. 


In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404. 1529 and SSRs 96-4p and 96- 7p. The 
undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404. 1 527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 

Prior Claim Informadon 

Prior Claim Filed; No 

Observations 

iavascript:hideShowDataViewSectionf%221nlerviewlnformation-lnilialLevel%22'> 

S Interview Information - Initial Level 

Interview Conducted: Face-to-face with claimant 
iavascript:hideShowDataViewSectionf%220bservedClaimanlDifficultie5-InitialLevel%22) 

B Observed Claimant Difficulties - Initial Level 


2 Residual functional capacity is the claimant's maximum remaining ability to do sustained worttadivitics in an ntdinaiywotlt setting on a 
fegular and continuing basis. A "regular and continuing basis" means ei^ (8) houis a day, for nve(S) days(i.e.,for^ (40) tiours) a wede or an 
equivalent work schedule (Social Security Ruling 96-8p). The dairnam must have both the meitfal and physical ^UiUcs to perform sustained 
work activities. Since the evidence suppcNts a finding thm the claimant has had a substantial toss of abality lo meet the demands of basic work 
related acdvit'ies on a sistained basis, the unskilled, sederaary ocetqiaiionBl base is significantly eroded and a finding of disability is justified 
under Social Security Ruling 96-9p. 22 

3 Sodal Secorify Ruling 9d-8p provides (hat a finding ofdbobled is approprttiewhenevex there is si inability to persist al work-like tasks for 
the full couise of an 8-hour workday or S-day workweek. Cleviy, the claimant’s medically dclcrminabk: sevee impaitments preclude Ihc 
claimant from engaging in substantia] gainful activity on ategular and continuing basis. Social SecuriO' Rniiog 96-9p stipule that an 
individual who las the residual fiiActionB] capacity for less than a full rsige of sedentary wok should Ik considered d^led if their rcstr^ons 
would significantiy erode die occtpattcmal base for sedentary work. The clamant is markedly, functionally limited. Thus, a tituling of disabled is 
warranted. Medieal-Vocalioaai Rule 201.00 (ti) Appeodii i, Subpart P. Regulations No. 4 may be used as the framework for the decision. It 
directs a finding of disabled. Social Secorily RoHog 85-15 and Social Security Rohiig 9ti-9p both stipulaie that an mdividiial must, on a 
sustained basis, be able to mdersland, remember uid carry out simple instnictions; md:e simple work-related decsiom; respond appropriately to 
supervision, coworkeis, usual work situations and to deal with diangesm a routine work setting. A substantial loss nfahility to mertanv one of 
these baac work-related activities would severely limit tfie potential occupational base for all age groups and warrant a finding of disabled. 


See Next Page 


523 


Pag&7 of 14 


Hearing: No 
Reading: No 
Breathing: No 
Understanding; No 
Coherency: No 
Concentrating: No 
Talking; No 
Answering: No 
Sitting: No 
Standing: No 
Walking: No 
Seeing: No 
Using hand(s): No 
Writing: No 


Observations: 


I DID NOT NOTICEANYTHING THAT COULD 
CONTRIBUTE TO THIS CASE. 


iavascriDt:hideShowDataViewSectiQn('%221nterviewInFormation-ReconsiderationLevel%22') 


S Interview Information - Reconsideration Level 


Interview Conducted: No contact with claimant 
Education Information 

iavascriDt:hideShowDataViewSectionI%22EducationInfonnation%22I 
S Education Information 

Highest Education Level - , „ 

Completed: 2 
When Completed: 1990 


iavascriDt:hideShowDataViewSectiont%22LanguagelTtformation%22't 
S Language Information 
Speaks and Understands English; Yes 
Reads English; Yes 
Writes More Than Name in y 
English; 

Medications 

iavascript:hideShowDataViewSectionf%22MedicationInfonnation-InitialLevelloO- 

C1TALPRAH%22I 

S Medication Information - Initial Level (1 of 3) ~ CITALPRAH 


See Next Page 
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Name: CITALPRAH 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: DEPRESION 
Side Effects: NA 

iavascript:hideShowDataViewSection(’%22MedicationIiiformation-InitialLevel2of3- 

HvdrocodonewitbAPAP%22~> 

^ Medication Information - Initiai Level (2 of 3) - Hydrocodone with APAP 
Name: Hydrocodone with APAP 
Prescribed Bv: VETERANS ADMIN HOSPITAL 
Reason: PAIN 
Side Effects: NA 

iavascript:hideShowDataViewSectiont%22Medicationlnfoimation-InitialLevel3of3- 

rbuprofen%22'l 

0 Medication Information - Initial Level (3 of 3) - Ibuprofen 

Name: Ibuprofen 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: PAIN 
Side Effects: NA 

iavascriDt:hideShowDataViewSectionr%22MedicationInfoimation-ReconsiderationLevellof3- 

hvdrocodone%22I 

S Medication Information - Reconsideration Level (1 of 3) - hydrocodone 

Name: hydrocodone 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: pain 

Side Effects: respitory problems 

iavascript:hideShowDataViewSectionf%22Medicationlnfoimation-ReconsiderationLevel2oO- 

ibuprofin%22I 

S Medication Information - Reconsideration Level (2 of 3)- ibuprofen 

Name: ibuprofen 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: inflanunation and pain 
Side Effects: fatigue 

iavascript:hideShowDataViewSection(’%22MedicationInfonnation-ReconsiderationLevel3of3- 

triaminic%221 

S Medication Information - Reconsideration Level (3 of 3) - Triaminic 

Name: Triaminic 

Prescribed Bv: VETERANS ADMIN HOSPITAL 
Reason: pain 


See Next Page 



525 


Page 9 of 14 


Side EfFecte: none 

iavascript.-hideShowData Views ectionf%22Medj catjonInfonnation-HearingLevellof4- 

CITALPRAH%22') 

H Medication Information - Hearing Level (1 of 4) - CITALPRAH 
Name: CITALPRAH 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: DEPRESION 
Side Effects: NA 

iavascript:hideShowDataViewSection(%22MedicationInformation-HearinBLevel2of4- 

hvdrocodonc%22) 

@ Medication Information - Hearing Level (2 of 4) - hydrocodone 
Name: hydrocodone 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: pain 

Side Effects: respitory problems 

iava5criDt:hideShowDataViewSection('%22MedicationInformation-HearinBLevel3of4- 

methacaroboarol%22'> 

S Medication Information - Hearing Level (3 of 4) - methacaroboarol 

Name; methacaroboarol 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: pain 
Side Effects: drowsiness 

iavascriDt:hideShowDataViewSection(%22Medicationlnformation-HearingLevel4of4- 

tramidol%22') 

S Medication Information - Hearing Level (4 of 4)- tramidol 
Name; tramidol 

Prescribed By: VETERANS ADMIN HOSPITAL 
Reason: pain 
Side Effects: drowsiness 

Sources 

iavascriDt:hideShowDataViewSectionf%22DisabledPersonsInfonnation-InitialLevel%22) 

13 Disabled Person's Information -Initial Level 

Alleged Impairments: Knee problems, hip c, mental problems 

. ICANNOTPHYSICALYSTANDFORLONG.IAM 
Limitations: DEPRESS, 

Alleged Onset Date: 1 1/01/2004 
Filing Date: 10/13/2006 


See Next Page 
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iavascript:hideShowDataViewSection(’%22Disable<lPersonslnfonnation- 

ReconsiderationLevel%221 

@ Disabled Person 's Information - Reconsideration Level 
Any Changes in Condition: Yes 

Changes in Condition- knee and leg problems as well as back and leg 

■ complications. 

Date Occurred; 10/08/2006 
Any New Illnesses or Injuries: No 
Any New Limitations: Yes 

New Limitations: depression worsen 
Submitting New Evidence: No 

Reason Appeal Requested: I AM NO LONGER ABLE TO WORK AND HOLD A JOB. 

iavascript:hideShowDataViewSection('°/<i22DisabledPer5onslnformation-HearingLevel%22') 

S Disabled Person 's Information - Hearing Level 

Any Changes in Condition: No 
Any New Illnesses or Injuries: No 


Any New Limitations: No 


Submitting New Evidence; No 
Reason Appeal Requested: I CANNOT WORK. 
iavascript:hideShnwDataViewSection('%22VETERANSADMINHOSPITAL 1 ofl - 
lnitialLevel%22') 

0 VETERANS ADMIN HOSPITAL (I ofl) - Initial Level 
Source Type: Hospital/Clinic 
Source Name: VETERANS ADMIN HOSPITAL 

Address- ^21 NE13TH 

Aoaress. qklaHOMA CITY, OK 73 1 04 


Outpatient First Visit; 2000 
Outpatient L.ast Visit; 2006 

Reason for Visits: ALL MY MEDICAL NEEDS 
Treatment: AS NEEDED 

Medications: Hvdrocodohe with APAP . Ibuprofen . CITALPRAH 
iavascriDt:hideSho wDalaV iewSectionf%22VETERAN SADMINHOSPITAL 1 ofl - 
HearingLevel%221 

S VETERANS ADMIN HOSPITAL (I ofl) - Hearing Level 


Source Type: Hospital/Clinic 
Source Name: VETERANS ADMIN HOSPITAL 
Address: 921 NE 13TH 


See Next Page 
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OKLAHOMA CITY, OK 73 104 
Outpatient First Visit: 3/2007 
Outpatient Last Visit: 3/2007 

Reason for Visits: all inedica! issues 
Treatment: meds 

Medications: CITALPRAH . hvdrocodone . methacaroboarol . tramidol 

Onset 

iavascriDt:hideShowDataViewSection('%220nsetDates%22~) 

S Onset Dates 

Alleged: 11/01/2004 


iavascript:hideShowDataViewSection/%22Claimlnfonnationlofl-lnitialLevel%22) 



B Impairments Effect On Work 

Impairments First Bothered: 1 1/01/2004 
Work After Above Date: No 
When Unable to Work: 1 1 /01/2004 
Ever Worked: Yes 
Working Now: No 
Stopped Working: 1 1/01/2001 


See Next Page 
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Stopped Working Because: I WAS FIRED FROM MY JOB 
Work After First Bothered: No 
Reconsideration - Worked Since ^ 

. . You Originally Filed: ° 

Hearing - Worked Since You 
Filed for Reconsideration: 

iavascTiDt:hideSliowDataViewSection(%22MiscellaneousInforniation-InitialLevel%22') 

@ Miscellaneous Information - Initial Level 
Closed Period: No 

Various physicians, treating and non-treating, have written that the claimant suffered from 
various medical problems and that the claimant has significant work restrictions. While the 
finding that a person is “disabled” under the provisions of the Social Security Act is an issue 
reserved to the Commissioner4 (SSR 96-5pl), opinions from any medical source on issues 
reserved to the Commissioner must never be ignored. The adjudicator is required to evaluate all 
evidence in the case record that may have a bearing on the determination or decision of 
disability, including opinions from medical sources about issues reserved to the Commissioner. 
If the case record contains an opinion from a medical source on an issue reserved to the 
Commissioner, the adjudicator must evaluate all the evidence in the case record to determine the 
extent to which the opinion is supported by the record. 

The fact that the claimant’s treating physician, after extensive examinations and treatment, has 
formed such opinion as to the claimant’s ability to perform sustained work activity was 
precluded strongly suggests a significantly limited residual functional capacity. Further, 
considering the claimant’s diagnoses and multitude of prescribed medications tried, the 
undersigned finds that treating physician’s opinion is well support and is not inconsistent with 
the other substantial evidence in the case record; thus, it is afforded controlling weight (20 CFR 
404.1527(d)(2) and SSR 96-2p). 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and SSRs 96-4p and 96-7p. The 
undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 


4 Under 20 CFR 404.1527(e), some issues arc not medical is^es regarding the nature and severity of an individuaJ's 
impa!micnt(s) but are administrative findings that arc dl^ositive of a case; i.c., that would direct the determination or decision of 
disabilit)'. llie following are examples of such issues: 

• Whether an individual's impainnent(s) meets or is equivalent in severity to the requiremenLs of any 
inip^rment(s) in the listings; 

• What an individual's RFC is; 

• Whether an individual's RFC prevents him or her from doing past relevant work; 

• How the vocational factors of age, education, and work experience apply; and 

• Whether an individual is "disabled" under the Act 

The regulations provide that the final responsibility for decidine issues such as these is reserved to theCo mmissioner. 44 


See Next Page 
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After considering the evidence of record, the undersigned finds that the claimant’s medically 
determinable impairments could reasonably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The State agency medical opinions are given little weight because other medical opinions are 
more consistent with the record as a whole and evidence received at the hearing level shows that 
the claimant is more limited than determined by the State agency consultants. Furthermore, the 
State agency consultants did not adequately consider the claimant’s subjective complaints or the 
combined effect of the claimant’s impairments. 

The Administrative Law Judge affords greater weight to the opinion of the examining 
(nontreating) source. This opinion is well supported by medically acceptable clinical and 
laboratory findings, and is consistent with the record when viewed in its entirety. The State 
agency consultants did not consider all of the claimant's impairments contained in the medical 
evidence of the record. The State agency consultants failed to consider the combined effect of 
all of the claimant's impairments as required by the regulations. The State agency did not 
adequately consider the entire record, including the statements of collateral sources. The State 
agency did not adequately consider the entire record, including the subjective complaints and 
other allegations of the claimant. 

S. The claimant has been under a disahility, as defined in the Social Security Act, from 
November 1, 2004 through the date of this decision (20 CFR 404.1S20(d)). 


DECISION 

Based on the application for a period of disability and disability insurance benefits filed on 
October 13, 2006, the claimant has been disabled under sections 216(1) and 223(d) of the Social 
Security Act beginning on November 1 , 2004. 

Medical improvement is expected with appropriate treatment Consequently, a continuing 
disability review is recommended in 12 months.' 

A determination to appoint a representative payee to manage pajmients in the claimant’s interest 
is recotiunended. 


See Next Page 



W. Howard O'Bryan, Jr. (0453) ■ 
United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 


IINKMM 


Date ■ 
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FINDINGS: 

The liver measures 16.3 cm In length and demonstrates no 
focal parenchymal abnormality. The gallbladder is normal in size 
and wall thickness and demonstrates no pericholecystlc fluid and 
no intraluminal echoes. The common bile duct is not dilated, 
measuring 4 mm in diameter. The kidneys measure in length 11.2 
cm in the right and 11 cm on the left. Both kidneys demonstrate 
normal cortical thickness and echogenicity. The spleen measures 
14 cm in length. No intraperitoneal free fluid is demonstrated. 

Impression: 

1 . NO FOCAL HEPATIC ABNORMALITY IS DEMONSTRATED BY 
SONOGRAPHY. HOWEVER, ULTRASOUND IS RELATIVELY INSENSITIVE FOR 
DETECTION OF OCCULT HEPATIC MASSES COMPARED TO CT. 

2 . SPLENOMEGALY . 


A/P: HCV GENO 2B ON WEEK 2 0 OF TREATMENT 

1. Patient having some depression. Denies SI/HI. evaluate 

today. 

2. Continue ribavirin 400mg bid, pegasys IBOmcg/wk. 

3. Last date of meds 1/6/05 

4. RTC GI LIVER 1/13/05 W/ CBCXT, CMP, TSH, HCV QUAL. 

5. Instructed pt to go to ER if SI/HI occurs , 


Signed by: /es/ Pharm.D. 

Clinical Pharmacy Specialist 12/16/2004 14:05 

12/15/2004 11:13 Title: MKC BIOFEEDBACK 

Length of Visit: 60 minutes 
Arrived: On Time 

Appearance: Alert, oriented x4. Neatly dressed, groomed, Cooperative, Cheerfull 
SI/HI: Patient did not report any SI/HI Ideation. 

Session: #6 

Diagnosis: Anxiety NOS 

Type of Session: 

BIOFEEDHACK 

OTHER 

Temperature: Left 

Sensor Placement: Left middle finger, distal pad. 
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Kilse 

Sensor Placement: Left index finger, distal pad. 

Skin Conductance 

Sensor Placement: Left thenar eminemce and hypothenar eminence. 

Respiration 

Sensor Placement: Chest band across the xyphoid process. 

TSSTING RESULTS : 

Temperature L :Beginning tenperature was ^jproximately 91.9 degrees F, ending 
temperature was approximataely 92.75 degrees F. A peak teii^erature of 
approximately 92.85 degrees F was achieved approximately 16 minutes in to the 
session. Total tenperature change was leas than 1 degree .J|P|||||||||||||||^^ not 

achieve the target temperature of 93 degrees F. 

Respiration; Beginning raw respiration was approximately 3040, ending 
respiration was approximately 3010 with a peak recorded at approximately 3190 
and the lowest level at approximately 2890. Beginning respiration rate was 
approximately 7.5 breaths-per-minute (tqpm) , ending respiration rate was 
approximately 15 bpm. A peak rate was recorded at approximately 18 bpm and the 
slowest rate recorded was approximately 1.9 tpm. The slowest rate was due to 
^HHmilpholding his breath during some of the PMR exercises. Average bpm 
rate appears to be approximately 13 bpm. kin Conductance: Beginning level was 
approximately 9.4 micromhos, ending levey 5 micromhos. A peak level was 
recorded at approximately 12.8 micromhos. 

Pulse: Beginning pulse anplitude was approximately 11S5, ending pulse 
an?)litude was approximately 1065 with a peak level recorded at approximately 
1190 adn the lowest recorded rate was approximately 930. Real-time imagery shows 
peak-to-peak pulse amplitude between 400-450 most of the session. 

Testing session length: 19 min. 

Number of epochs: 95 


Testing today consisted of a 2-minute pre-testing baseline followed by 
approximately 15 minutes of Progressive Muscle Relaxation (PMR) 
exercises followed by a 2 -minute post-testing baseline. 


Overall Signif icanc^^^^ 

Upon arrival, HBHW retold his story of losing his job about 5 weeks ago 
and how much struggle he has been having over this. He is extremely anxious 
over this because of it's cyclic nature and for what he was terminated over. As 
of this time, he is drawing unemployment and he has enough money saved up to get- 
by on. 


not able to raise his temperature by a full degree today but his 
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beginning teiiperature was over 91 degrees to start with. He was able to reduce 
his skin conductance by nearly 50% but it is still very high since target level 
is less than 1 ancy|||H|||B|||||A ended with a 5. - Peak-to-peak pulse anplitude was 
very good today range of 450-500 per real-time imagery. All 

recorded parameters are highly suggestive of an ind ividual in a very relaxed 
state and lowxiety. After today' session, I asked ^||||||||||||^||P|^ he felt and he 
said "Great." 

PlansmUmilf is to continue PMR exercises a minimum of 3 times daily and 
include a slowed breathing technique with them. Breathing exercises should be 
kept to a maximum of 5 minutes pe session to preclude becoming overly tired. 

These exercises should be done in conjucntion with daily routines to help make 
them become a habit easier. also given a copy of a Guided Imagery 

audio cassette that he can l^^^^c^menevere he feels he is getting stressed. 

RTC 1 week. 

RTC: Dec 22,2004®09:00 


Signed by: /es/ , M. Ed. 

PSYCHOLOGY TECHNICIAN 12/15/2004 11:45 

Receipt Acknowledged by: /es/ - PhD 

PSYCHOLOGIST, ADMINISTRATIVE 12/16/2004 11:42 
DIRECTOR AMHC 

Digital Pager; 62/504 

12/09/2004 1S;57 Title: PC PSYCHOI/DGY 
HCV SUPPORT GROUP NOTE 
12/09/04 
1000 - 1130 

Today’s group focused on stress/ anxiety management. Reviewed various relaxation 
techniques and discussed ways members cope with stresa/anxiety . Discussed the 
role of cognitions mediating the relationship between our es^eriences and our 
emotions. Reviewed the importance of monitoring and challenging our automatic 
thoughts . 

Patient reported that he has experienced increased distress during past week. 

He suggested that it was related to him losing his job several weeks ago. 
Discussed his change in activity level and routine as one contributor to his 
distress. Patient also stated that he has not been using relaxation techniques 
that have been helpful in the past. Discussed increasing his behavioral 
activation and utilizing stress management techniques. 

Affect euid mood WNL. Good participation in group. No SI or HI indicated. 
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will generate Voc. Rehab consult. 

Patient is not judged to be dangerous to himself or others at this time. 


lost Doctoral Fellow 
Signed: 01/07/2005 08:00 

/es/ Ph.D. 

DIRECTOR, HEALTH PSYCHOLOGY CLINIC 
Cosigned: 01/11/2005 16:14 


TITLE 
DATE OF NOTE 
AUTHOR 


MHC Biofeedback 
JAN OS, 2005®13:01 


ENTRY DATS: JAN 05, 2005®13 : 01 :40 
EXP COSIGNER: 

STATUS : COMPLETED 


length of Visit: 60 minutes 
Arrived: On Time 

Appearance; Alert, oriented x4. Neatly dressed, groomed. Cooperative, 
Cheerfull, Calm 

SI/Hl; Patient did not report cuiy SI/HI Ideation. 


Diagnosis; Anxiety NOS 

Type of Session; 

BtOFEEDBACK 
OTHER: Review 

All wanted Co do today was talk. He reviewed the different 

relaxation techniques he has been taught emd he stated that he feels 
comfortable with them. 

He stated that he has been having difficulties with simply not wanting 
to do anything and nothing even interested him anymore. He will get 
his last Interferon injection this week and he is hoping that after 
that injection wears off that he will be able to persue an interest. 

He is still unemployed but has been in contact with his former en^jloyer 
and may be involved in an investigation of his former supeirvisor. He 
stated that he can't even get the energy to apply for a job right now. 


PATIEKT NAME AND ADDRESS {Mechanical imprinting, If ayaNible) 
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started going to the YMCA and swimming laps twice a week 
aow.^^^^eel good but it wears me out quite easily.” Also, his 
sleeping habits are not providing him with the energy he feels he needs 
a.nd he does not wake up refreshed. He is not sure if it is a side 
effect of the Interferon or not. 


Ke talked about his goals, both short and long range. He has not taken a look 
at them, since he initially wrote ,them down. Me talked about the possibility of 
taking a class either at the colfege, vo-tech or community center. Nothing 
discussed appealed to He talked about the difficulty with getting 
somevdiere if you never start and that almost any start in any direction is 
better than no start at all. I mentioned the possibility of a time management 
course or self improvement self-help book. stated that as an 

adolescent, he and his family had been in Europe and he had learned to speak a 
foreign language that he can no longer converse fluently in and there may be a 
possibility of taking a class or self-study. 


?Ian : i s to continue with his Progressive Muscle Relaxation, 

Breathing Tecteiques and Visual Imagery as often as he wishes for the 
n^ct two weeks. He is to also look at his short term and long term 
goals and select one from each that he feels he can motivate himself 
with and outline what it will take to reach those goals. RTC 1 week. 


RTC: iTan 12,2005009:00 

/es/ M. Ed. 

PSYCHOLOGY TECHNICIAN 
Signed; 01/05/2005 13:18 

Receipt Acknowledged By: 

OL/11/2005 15:17 /es/ . PhD 

PSYCHOLOGIST, AIWINISTRATIVE DIRECTOR AMHC 


TITLE: PC PSYCHOLOGY 

DATE OF NOTE: DEC 23, 2004014:24 ENTRY DATE: DEC 23, 2004014:24:21 

AUTHOR: , . EXP COSIGNER: " 

URGENCY: STATUS: COMPLETED 

HCV SUPPORT GROUP NOTE 

12/23/04 

1000 - 1130 

Today's group focused on: 

1) Patients reflecting on what they had gained or learned while on treatment. 

2) Patients’ plans for the holiday. 

3) Majority of group focused on sleep management. Reviewed and discussed 
sleep hygiene. Patients also given written materials on sleep management to 
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hydrtherapy and non weight bearing exercises .referred to PT for assistive device 
and possible cortisone intraarticular inj in Arthritis clinic. 

3Mood disorder. On citalopram 10 mg qd, stable no si/hi. 

F/U visit in one year. 


Signed by: /es/ . M.D. 

Primary Care Physician 02/09/2005 14:38 

02/09/2005 14:45 Title: ADDENDUM 

Reft PC GQIERAl. NCyrE Dated: 02/09/2005 14:25 

Todays Vitals 
BP 122/75 
HR 78 

Wt 255.6 Lbs 


Signed by: /es/ M.D. 

Primary Care Physician 02/09/2005 14:45 

02/09/2005 14:07 Title: MHC BIOFEEDBMK 

Length of Visit : 60 minutes 
Arrived: On Time ' 

Appearance: Alert, oriented x4, Neatly dressed, groomed. Cooperative, Calm 
SI/HI: Patient did not report any SI/HI Ideation. 

Session: #7 

Diagnosis: Anxiety NOS 

Type of Session: 

BIOFEEDBACK 

OTHER 

S: ^HBIHSBIVarrived today very upbeat and quite talkative. We talked about 
his goals and plans on how to accocnpliah them. He is quite goal oriented but 
needs to make definite plans. 

He has completed hia Interferon injections and stated that he is feeling better 
but did not realize how much impact the injections were having on his moods ajid 
energy level. He stated that he is going to the YMCA three times weekly and to 
the VA Health Wing twice a week. He also said that there was a program at the 
VA Health Wing on Fridays that he wanted to try. 

a long time regarding his goals, things he has done in the 
he feels that he has made. We discussed the problems with 
playing the "Would have. Could have. Should have done" game and "What if" 


mmHlllllllllpt alked 
past and mistakes 
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Health Summary Printed On Oct 31, 2006 

-scenarios. I encouraged him not to second guess himself but remember that the 
decisions ha has made were done with a limited amount of information and he di.d 
the best he could at the moment. I reminded him that if he does not make a 
decision regarding a goal, he accomplished nothing toward that goal. I urged 
him to find a "burning desire" for his motivation and keep it in front of him at 
all times . 

Lastly, we talked about the last time that stated 

that it has been a long time and that he has given' up a lot of the things he 
used Co do that he enjoyed. I encouraged him to set aside some time each week 
for fun. 

He said that his energy level wanes in the early afternoons but is fine in the 
mornings. His mornings are quite full every day and he is slowly trying to 
expcUid into the afternoons. He la concerned that if he goes on a job interview 
in the afternoon that he will not be up to his full potential and not make a 
favorable first impression. We discussed the possibilities of moving the 
interviews to the morning or reducing his morning activities for the day of the 
interview to preserve more energy for later on in the day. 

A: ^ well developed, well nourished 50 y/o WM in NAD. He is 

alert and oriented x3 . Eye contact was excellent throughout the session, 
thoughts were goal directed. Speech patterns were good and he was able to 
express himself without difficulty. He has completed all of the relaxation 
exercises I teach and has demonstrated that he is capable of using them with 
good results. He has identified both short term and long term goals but is 
having difficulty making decisions on an action plan to satisfy those plans. 

is to practice all of his relaxation techniques a minimum of 
3 times daily for the next 3 months. He is to include them with his daily 
routines to help him remember to do them and increase the liJcelihood of making 
them habits. He is to continue working with Service Officers for his disability 
and continue his job aearche. He has stated that he has enough money to last 
him for three months but I reminded him how quickly the time passes and how long 
it takes to get paid once employed. He is to develope some immediate goals and 
steps to accomplish them and try to find something to use for motivation toward 
fulfilling those goals. 

RTC: May 11,2005®10:00 

Signed by: /ea/ . M. Ed. 

PSVOiOLOGY TECHNICIAN 02/09/2005 1S:3S 

Receipt Acknowledged by: /es/ , PhD 

PSYCHOLOGIST, ADMINISTRATIVE 02/14/2005 08:29 
DIRECTOR AMHC 
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Health Summary 


Digital Pager j 62 076 

04/14/2005 15:49 Title; PC PSYCHOLOGY 

HCV SUPPORT GROUP NOTE 
04/14/05 
1000 - 1130 


Facilitator; 


Psychology Fellow 
pychology Intern 


Genotype: 2 

Length of TX: >3 months out 


Printed On Octal, 2006 


Today's group focused on; 

Review of confidentiality. ||||HH^|^^^^H^resented information about Therapeutic 
Recreation to veterans. Grou^^^^earedintrested in activities offered, and 
several members commented about how they found Therapeutic Recreation useful. 
Remainder of group focused on discussing how various members aire dealing ’with 
HCV' a intact on physical health, psychological health, and relationships. 

Members were encouraged to remain active and to explore alternative activities. 

Affect and mood WNL. Limited participation in today's group due to needs of 
other group members. No suicidal or homicidal ideation were indicated. 

miBIHBB^was supportive of other groi^ members facing crises. He shared that 
he has found exercising in the VA's health wing very beneficial. Reports that 
he continues to exercise and to spend time volunteering. 

DX: HCV 

Depression due to general medical condition (HCV) 

Plan; 

Return to group in one week, 04/21/05. 

Patient is not judged to be dangerous to himself or others at this time. 


Signed by; /es/ ’ 

Psychology Intern 04/14/2005 15:54 

Cosigned by; /es/ Ph.D. 

Psychologist 04/15/2005 11:04 



Printed On Oci 31, 2006 


Progress Note 

EXP COSIGNER'; ’ 

STATUS: COMPLETED 

HCV SUPPORT GROUP NOTE 
04/21/05 
1000 - 1130 

Group Facilitator: 

, Ph.D., psychology Fellow 

Genotype: 2 

Length of TX: 13 weeks out 


AUTHOR : 
URGENCY : 


Today's group focused on: 

1) Patient's checked in and reported on how they have been coping. 

2) Discussed how treatment can directly and indirectly affect relationships. 
Several group meirJDers shared how the treatment process has affected their 
relationship with their spouse. Discussed the need for patients to work on 
communicating their needs and giving feedback to family and support system. 

3) Discussed patient's use of a "higher power" (faith, religion, spiritual} in 
coping with difficulties associated with HCV treatment. 

Affect and mood WNL. Moderate participation in today's group. No suicidal or 
homicidal ideation was indicated. Supportive of other group members. 


reported that he has continued to increase his level of activity. He 
siiggested that he still is not able to concentrate and sustain focus like he 
would like. He continues to look for employment and participate in upward bound 
program. 


DX : HCV 

Depression due to general medical condition (HCV) 

Plan: 

Return to group in one week, 04/28/05. 

Patient is not judged to be dangerous to himself or others at this time. 


/es/ _ , , Ph.D. 

Post Doctoral Fellow 
Signed: 04/21/2005 15:46 


/es/ Ph.D. 

DIRECTOR, HEALTH PSYCHOLOGY CLINIC 
Cosigned: 04/25/2005 09:02 
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Health Summary 


Printed On Oct 3 1,2G06 


since completing his Inteferon treatments. 

Temperature change was not aa significant as it should have been but he is under 
some stress aa he is job hunting. He did not reach hia target of 93 degrees F. 
Heart rate was very steady throughout the session, respiration was average and 
he was able to decrease his rate to approximately 0 bpm for several minute^^^ 
tcxiay. Peak-to-peak pulse amplitude decreased over the entire session. 

that he was distracted from the music by sounds from within the 
room and sounds from the adjacent room and hallway. 

Because of the high levels of pulse an^litude, peak-to-peak pulse anpli tude, 
blood volume, steady heart rate and decrease in skin conductance,(BHHHHIi 
displays the ability to relax and reduce his overall anxiety level significantly 
while doing his relaxation techniques. 

Plan: continue to practice all of his relaxation methcxis a 

minimum of 3 times daily. He needs to include them with his daily activities to 
help make them a habit. He understands the need for practice. RTC PRN 

RTC: Will call if needed. 


Signed by: /es/ t, M. Ed. 

PSYCHOLOGY TECHNICIAN 05/11/2005 14:52 

Receipt Acknowledged by; /ea/ PhD 

PSYCHOLOGIST, ADMINISTRATIVE 05/19/2005 15:18 
DIRECTC« AMHC 

Digital Pager; 62/504 

05/05/2005 13s 46 Title; PC PSYCHOLOGY 
HCV SUPPORT GROUP NOTE 
05/05/05 
1000 - 1130 

Group Facilitator: 

Ph.D., Psychology Fellow 
. , M.A., Psychology Intern 

Genotype: 2 

Length of TX: 15 weeks out 

Today's group focused on.- 

Brief check in regarding patients' past week, status of their treatment, and how 
they are coping with treatment. There was much discussion on how treatment 
affects one’s patience and irritability, thus affecting interactions with family 
and others. Discussed the need to remain cognizant of how treatment is affects 


pATiehfT NAME AND >«»REss(M*eh«nic«i Imprinting, if wnrtw) I VISTA Electronic Medical Documentation 
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Health Summary Printed On Oct 3 1 , 2006 

one and diecuas this with family and others. Conducted guided imagery exercise 
in session. 

Affect and mood WNL. Moderate participation in today's group. No suicidal or 
homicidal ideation was indicated. Supportive of other group members. 

:ed that during the past %^8k he experienced two occasions where 
depressed, lie stated that he was able to challenge his 
negative thoughts and reframe his situation, thus elevating his mood and 
continuing to move forward. He reported that he continues to stay very active 
and revealed that he has applied for eirployizient at the VA. 

DXj HCV 

Depression due to general medical condition <HCV) - improved 
Plan: 

Return to group in one week, 05/05/05. 

Patient is not judged to be dangerous to himself or others at this time. 


Signed by: /es/ , Ph.D. 

Post Doctoral Fellow 05/05/2005 13:59 

Digital Pager: S2319 

Cosigned by: /es/ . ,, Ph.D. 

DIRECTOR, HEALTH PSVCHOLOGY CLINIC 05/13/2005 16:00 

Digital Pager: 62 076 

04/28/2005 14:03 Title: PC PSYCHOLOGY 

HCV SUPPORT GROUP NOTE 

04/27/05 

1000 - 1130 

Group Facilitator: 

~ ^ Ph.D., Psychology Fellow 

1 M.A., Psychology Intern 

Genotype: 2 

Length of TX: 14 weeks out 

Today's group focused on; 

Group was open to allow patients to bring spouses, family members, and other 
supportive people in their lives. Discussion focused around the impact of HCV 


repor 
he felt "somewhat 


PATIENT NAME AND ADDRESS (Mschinicti impiMns. H miiabit) | VISTA EtectTontc Msdlcal Documentation 
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Progress Note Printed On Oct 31, 2006 


COTTiment : DOES NOT TAKE SHOT 
Ok 1 - Pneumovax : 

Patient declined pneumococcal vaccine at this time. 

Comment: UNDER AGE RANGE 
Okl-Tcdjacco Use Screen: 

Patient was screened for tobacco use at this encounter. 

Patient reports no tobacco use during the past year (12 months) . 
Continued cessation encouraged. 

/es/ ■ lPN 

LPN 

Signed: 05/17/2005 10:45 


TITLE: PC PSYCHOLOGY 
DATE OF NOTE: MAY 12, 2005016:58 
AUTHOR; ? 

URGENCY; 


ENTRY DATE: MAY 12, 2005016 tBS :49 
BXP COSIGNER: 

STATIC: COMPLETED 


HCV SUPPORT GROUP NOTE 

05/12/05 

1000 - 1130 


Group Facilitator; 

, Ph.D., Psychology Fellow 
, M.A. , Psychology Intern 


Genotype: 2 

Length of TX: 16 weeks out 

Today's group focused on: 

from Vocational Rehaib spoke to the group about opportun^ies 
available to veterans. Discussed the vs-ys in which HCV treatment may limit 
veterans; they may need to seek out new en^iloyment opportunities. Group menibera 
also checked in, discussing physical side effects and the irrpact of HCV on 
relationships. The group also welcomed a new member. 

Affect and mood WNL. Moderate participation in today's group. No suicidal or 
homicidal ideation was indicated. Supportive of other group members. 

Pt states that he continues to volunteer at the VA, participate in the Upward 
Bound program, and to challenge his negative thoughts. He was active in giving 
advice to a new group member. He believes that HCV treatment is still impacting 
his life 4 months post-treatment. 


DX: HCV 

Depression due to general medical condition (HCV) - improved 
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Progress Note Printed On Oct 3 1 , 2006 


Plan : 

Return to group in one week, 05/19/OS. 

Patient is not judged to be dangerous to himself or others at this time. 

/es/ 1 

Psychology Intern 
Signed- 05/12/2005 17:00 

/es/ V Ph.D, 

Psychologist 

Cosigned: 05/13/2005 09:01 


TITLE: MHC Biofeedback 

DATE OF NOTE: MAY 11, 2O05®14:13 ENTRY DATE: MAY 11, 2005014:13:37 

AUTHOR: ! EXP COSIGNER: 

URGENCY: STATUS: COMPLETED 

Length of Visit: 50 minutes 
Arrived: On Time 

Appearance: Alert, oriented x4. Neatly dressed, groomed. Cooperative, Calm 
SI/HI: Patient did not report amy SI/HI Ideation. 

Session: #10 

Diagnosis: Anxiety NOS 

Type of Session: 

BIOFEEDBACK 

OTHER: Native American Indian Flute music 


Temperature: Left 

Sensor Placement: Left middle finger, distal pad 
Pulse 

Sensor Placement: Left index finger, distal pad 
Skin Conductance 

Sensor Placement: Left thenar eminence and hypothenar eminence 


Respiration 

Sensor Placement: Chest band across the xiphoid process 


TESTING RESULTS: 

Temperature L ;Beginning tenperature was approximately 89.9 degrees F, ending 


PATIENT NMilE AND ADDRESS (Machaniui Imprtntlno. tf svaBaWa) 
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Health Summary 

I 05/19/2005 13:37 Title: PC PSYCHOLOGY 


Printed On Oct 3 1 , 2006 


HCV SUPPORT GROUP NOTE 

05/19/05 

1000 - 1130 

Group Facilitator: 

' ' i, Ph.D., Psychology Fellow 

. . M.A., Psychology Intern 


Genotype: 2 

Length of TX: 17 weeks out 

Today's group focused on: 

Discussing physical and eraotional effects of HCV treatment. Group members 
"checked in" with one another and offered support. Discussed HCV treatment as 
an opportunity to make positive changes in one's life. Discussed the importance 
of continuing to engage in pleasurable eind productive activities, even when 
activity level must be limited. Began discussion of stress management 
techniques. Group appears to have bonded and members are checking on one 
another. 

Affect and mood WNL. Moderate participation in today’s group. No suicidal or 
homicidal ideation was indicated. Supportive of other group members. 

Pt states that he has gotten much of his strength L energy back following 
treatment, although he still struggles with lack of energy from time to time, 

Pt continues to volunteer at the VA. He was supportive of other group members 
today, offering advice and hope regarding the end of treatment. Brought fruit 
and vegetable snacks with him and ate those throughout group. 
volunteered to call group members this week to remind them of the group's new 
meeting room. 

DX: HCV 

Depression due to general medical condition (HCV) - improved 
Plan: 

Return to group in one week, 05/26/05. 

Patient is not judged to be dangerous to himself or others at this time. 


Signed by: /es/ 

Psychology Intern 05/19/2005 14:20 

Cosigned by: /es/ Ph.D. 

Psychologist 05/20/2005 13:36 


pATiBfTNAMEANDADOREsscMichinicaibnprtntffis.waviuibi*) VISTA Eisctfonlc Msdlcal Documentation 
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Progress Note Printed On Oct 3 1 . 2006 


/ea/ , Ph.D. 

Psychologist 

Cosigned: 06/17/2005 14:04 
Receipt Ac3OTowledged By: 

06/17/2005 15:24 /es/ Ph.D. 

Post Etoctoral Fellow 


TITLE: PC PSYCHOLOGY 
DATE OF NOTE: JUN 09. 2005@14:55 
AUTHOR: 

URGENCY: 

V SUPPORT GROUP NOTE 
06/09/05 
1000 - 1130 

Group Facilitator: 

, Ph.D., Psychology Fellow 
M.A., Psychology Intern 

Genotype: 2 

Length of TX; 20 weeks out 

Today's group format was open, allowing patients to discuss difficulties they 
have been experiencing as well as treatment accomplishments and successes. The 
group members were guite verbal in sharing their experiences. Much discussion 
focused around one group member' s struggles during the past week and her 
decision about whether or not to continue treatment. 

Affect and mood MNL. Moderate participation in today's group. HIHH reports 
that he has been feeling good and has made progress on his home projects. No 
suicidal or homicidal ideation was indicated. Tried to be supportive of group 
members in distress; however, gave a good dSal of advice during today's group. 

DX: HCV 

Depression due to' general medical condition (HCV) - improved 
Pl2m: 

Return to group in one week, 6/16/05. 

Patient is not judged to be daxvgerous to himself or others at this time. 


ENTRY DATE: JUN 09, 2005014:56:02 
EXP COSIGNER : 

STATUS: COMPLETED 
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Progress Note Printed On Ocl 3 1 , 2006 


CHIEF, ORTHOTIC LAB 
Cosigned: 06/23/2005 08:20 


TITLE: PC PSYCHOLOGY 

DATE OF NOTE; JUN 16, 2005®11:58 ENTRY DATE: JXJN 16, 2005011:59:11 
AUTHOR: EXP COSIGNER: . - 

URGENCY: STATUS: COMPLETED 

HCV SUPPORT GROUP NOTE 

06/16/05 

1000 - 1130 

Group Facilitator: 

M.A., Psychology Intern 

Genotype: 2 

Length of TX: 21 weeks out 

Content of Group; 

Discussed confidentiality and welcomed a new group member. Members "chec3ced 
in" regarding their experiences coping with HCV and HCV treatment. Spent some 
time discussin^ifCorcBnunication in relationship^ and common gender differences in 
communication. Group members were very verbal during today's discussion. Next 
week's group is open for members to include supportive friends and family 
members . 


J ffect with upbeat mood. Moderate participation in today's group. 

reports that he continues to volunteer 25 hrs per week, but he is too 
CO look for a job. Supportive of other group members. No suicidal or 
homicidal ideation was indicated, ^mi^^lunteered to call an absent group 
member to remind him of next week's open group. 


DX; HCV 

Depression due to general medical condition (HCV) - improved 
Plan: 

Return to group in one week, 6/23/05. 


Patient is not judged to be dangerous to himself or others at this time. 


/es/ 

Psychology Intern 
Signed: 06/16/2005 12:09 


PATENT NAMEAN0ADDREss4iiiachwiicBi<inpriniiiig,tfivaUaM«) | VISTA ElectTonlc Mscllca! Documentation 
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Progress Note Printed On Oct 31 , 2(K)6 


Adequate lighting is available, Standing up slowly 

DispositionUrgent Care -- LSU 

/es/ V- RN 

STAFF NURSE 

Signed: 06/25/2005 19:56 

06/25/2005 ADDENDUM STATUS: COMPLETED 

2053 TORADOL 30 MG GIVEN IM IN THE RIGHT DELTOID AS ORDERED BY DR. VINCENT, 
/ea/ j IN 

RN 

Signed: 06/25/2005 20:56 


TITLE: PC PSYCHOLOGY 

DATE OF NOTE: JUN 23, 2005®14t32 ENTRY DATE: JUN 23, 2005014:32:22 

AUTHOR: '' EXP COSIGNER: ' 

URGENCY: STATUS; COMPLETED 


HCV SUPPORT GROUP NOTE 

06/23/05 

1000 - 1130 


Group Facilitator: 

' Ph.D., Paychology Fellow 

, M.A., Psychology Intern 

Genotype: 2 

Length of TX: 22 weeks out 

Content of Group: 

Today's group format was open for meinbers to bring f amily/f riends who support 
them during treatment. Members "checked in" regarding their own 
progress and introduced family members. Discussed relationship issues. Also 
discussed the ways in which not being able to work can affect self-esteem, 
redefine roles in relationships, and can contribute to emotional distress. 

Group members discussed the benefits of coming to group and they were encouraged 
to seek social support as they go through treatment. 

with upbeat mood. Moderate participation in today's group, 
lues to conplain of fatigue. It was pointed out to him that his 
)w quite busy and this may account for his fatigue. Supportive of 
other group members. No suicidal or homicidal ideation was indicated. 

DX: HCV 


ipAT^T >U<D ADDRESS (Ma^anleal imprfntlns, If aviH«bta» I VISTA ElechY)niC ModlCal DOCUment^lon 


Bright affect 
conti. 
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Health Summary 


Printed On Oct 3 1,2006 


Signed by: /es/ ... , Ph.D. 

Post Doctoral Fellow 07/25/2005 18:32 

Digital Pager: S2319 

Coaigned by: /es/ . . , Ph.D. 

DIRECTm, HEALTH PSYCHOLOGY CLINIC 07/26/2005 11:14 

Digital Pager: 62 076 

07/19/2005 11:45 Title: PC GENERAL NOTE 

Pt comes as walk in with pruiritic rash arms for few days likely starting after 
es^osure to out door plants. O/E afebrile, VSS, lungs clear, heart RRR, skin show 
intense erythema flexure surfaces of upper and forearms with alight blistering 
and vesicles, no apparent signs of infection. In^ Contact Dermatitis. Plan: Start 
Methylprednisolone dose pack, Hydroxyzine tabs and Hydrocortisone topical 
application. 


Signed by: /es/ , M.D. 

Primary Care Physician 07/19/2005 11:49 

07/14/2005 10:45 Title: PC PSYCHOLOGY 

HCV SUPPORT GROUP NOTE 
07/14/05 
1000 - 1130 

Group Facilitator: 

[, Ph.D., Psychology Fellow 

Genotype: 2 

Length of TX: 6 months out 

Content of Group: 

During today's group there was much discussion and questions regarding life 
after HCV treatment. Several of the members have just finished treatment and 
had questions regarding how they will feel and chances of HCV relapse. 

Patients who have completed treatment were encouraged to continue attending 
group while they make this transition. Discussed how patients have made a 
significant investment in their health and future and encouraged them to 
continue making positive health choices: abstain from alcohol and drugs; tobacco 
cessation; proper diet and exercise; etc. 


PATIENT NAME AND Ai»R£ss {Mechanical hnprtnsng, tf avaeabic] | ViSTA Electronic Medtcal Documentation 
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Progress Note Printed On Oct 3 1 , 2006 


FOR X-RAYS. 

/eg/ 

RN 

Signed: 08/13/2005 19:21 


TITLE; LIVER CLING TELEPHONE NOT 

DATE OF NOTE: AUG 11, 2005®17:00 ENTRY DATE; AUG 11, 2 005®17 : 00^: 2 2 


AUTHOR: EXP COSIGNER: 

URGENCY: STATUS: COMPLETED 


PATIENT HAD LAB DRAWN TO CHECK HEP C VIRAL LOAD 6 MONTH AFTER TREATMENT. LAB 
DRAWN 7/14/05. CALLED HOUSTON VA. RESULTS FAXED VmiCH SHOWED "NO HCV RNA 
DETECTED." NOTIFIED PATIENT OP RESULTS. KEEP GI LIVER FELLOW APPT 8/lB. PT 
VERBALIZED UNDERSTANDING OF PLAN OP CARE. 

/es/ : . Pharro.D. 

Clinical Pharmacy Specialist 
Signed: 08/11/2005 17:02 


TITLE: PC PSYCHOLOGY 

DATE OF NOTE: AUG 11, 2005(312:36 ENTRY DATS: AUG 11, 2 0 05@12 ;36 : 26 

AUTHOR: EXP COSIGNER: •: ~ 

URGENCY ; STATOS ; COMPLETED 


HCV SUPPORT GROUP NOTE 

08/11/05 

1000 - 1115 

Group Facilitator: 

•Ph.D., Psychology Fellow 
MS, Psychology intern 

Genotype: 2a 

Length of TX: 29 weeks out 

Content of Group*. 

Patient's checked in and reported on the statue of their treatment and general 
coping. Today patient's conpleted a pen and paper CDC Hepatitis Knowledge 
Assessment. After coirpletion each question was reviewed and discussed. 
Discussed the inportance of being knowledgeable about Hepatitis and how this 
directly relates to treatment as well as being able to talk with others about 
HCV status. 

fHllllllim^reported that he is doing well and discussed his physical activity as 


pAUENT NAME AND /u> 0 REss (MKtiankai imprtntinq. If mnabto) 1 VISTA Electronic MedIcal Documentation 










Printed On Oct 3 1 , 2006 


Progress Note 

well as active participation in VA prograana such as volunteering and Up Ward 
Bound program. 

Bright affect with upbeat mood. Moderate participation in today's group. 
Supportive of other group members. No suicidal or homicidal ideation was 
indicated . 

DX: HCV 

Depression stable 
Plan: 

Return to group in one week, 08/1B/05. 

Patient is not judged to be dangerous to himself or others at this time. 


/es/ ' , Ph.D. 

Post Doctoral Fellow 
Signed: 08/11/2005 12:40 

/es/ i • Ph.D. 

DIRECTOR, HEALTH PSYCHOLOGY CLINIC 
Cosigned: 08/16/2005 10:11 


TITLE; PC PSYCHOLOGY 

DATE OF NOTE: AUG 04, 2005®12:26 ENTRY DATS: AUG 04, 2005®12 :26 j31 

AUTHOR: EXP COSIGNER: " 

URGENCY : STATUS : COMPLETED 

HCV SUPPORT GROUP NOTE 

08/04/05 

1000 - 1115 

Group Facilitator; 

.. Ph.D., Psychology Fellow 
MS, Psychology Intern 

Genotype: 2a 

Length of TX: 23 weeks out 

Content of Group: 

Today had new group member as well as addition of CO group 

facilitator. Therefore each member introduced themselves and shared their 
treatment history and current progress. Majority of group was spent discussing 
new members adjustment to treatment and currents stressors. Group discussion 


PATIENT NAME MiQ AOimESS (M«charlnt knprlrtins, if avanabto) 
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Consult Request Printed On Oct 3 1 , 2006 


Inter-facility Information 

This is not ein inter-facility consult request. 

Status: COMPLETE 

Last Action; CCMPLETE/UPDATE 

Facility 

Activity Date/Time/Zone Responsible Person Entered By 


CPRS RELEASED ORDER 
PRINTED TO 

NURS PRT-10 tiASER 
COMPLETE/UPDATE 
Note# 658E192 

Note: TIME ZONE is local if not indicated 


Oa/24/05 14:54 
08/24/05 14:54 


08/29/05 10:49 



TITLE: THERAPEUTIC RECREATION CONSULT 
DATE OF NOTE: AtX3 29, 2005®10:39 ENTRY DATE: AUG 29, 2005010:39:32 

AUTHOR: EXP COSIGNER: 

URGENCY; STATUS: COMPLETED 


INITIAL EVALUATION 

PART I : PERSONAL INFORMATION 


1. DX: Mood Disorder 

2. AGE: 50 

3. MEDICAL HX: Hep C, Depression, bad knees and left ankle 


4. OCCUPATION: I 

5. ' RESIDENCE: 

6. LIVING ARRANGEMENTS: lives in OKC 


PART II: LEISURE HISTORY: 

1. PREVIOUS LEISURE INTEItESTS: painting, sketching, making things, reading, 
exercising and carving 

2. CURRENT LEISURE INTERESTS: working with Inward Bound, exercise, work on the 
house, movies, reading, computers, volunteering and water aerobics 

3. COMMUNITY INVOLVMENT: gets out daily 


Page 87 
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Consult Request Printed On Oct 31, 2006 


4. SOCIAL SUPPORTS: friends and people at the VA 

5. PERCEIVED BARRIERS; health 


PART III: ASSESSMENT:- 

1. LEISURE STRENGTHS: Veteran reports geveral previous and current leisure 
interests and states he has a good social support system. 

2. LEISURE WEAKNESSES: Veteran reports problems with depression. 

3. PATIENT GOALS: "join the stick class" 


PART IV: TREATMENT PLAN 

Veteran has been actively involved in the exercise clinic and would 
now like to expand his involvement with this clinic through the stick 
class. 

Veteran will attend group Tuesday and Friday 0800-1000. 

Veteran will engage in the stick making process and complete walking 

stick. 

Veteran will actively participate in social interaction with peers at 
least three times each session. 


/es/ CTRS 

THERAPEUTIC RECREATION SPECIALIST 
Signed: 00/29/2005 10:49 



Current PC Provider; 
Current PC Team: 
Current Pat. Statue: 
Primary Eligibility: 


ORANGE TEAM 
Outpatient 

SERVICE CONNECTED 50% to 100% 


Order Information 

To Services AUDIOLOGY CONSULT 

From Service: ORTHOTICS LAB (HENDERSON) IBIOO 

Requesting Provider: . * - 

Service is to be rendered on an OUTPATIENT basis 
Place: Consultant's choice 

Urgency: Routine 

Orderable Item: AUDIOLOGY CONSULT 

Consult: Consult Request 
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Consult Request Printed On Oct 3 1 , 2006 


Inter-facility Information 

This is not an inter-facility consult request. 

Status: COMPLETE 

Last Action: CCMPLETE/UPDATE 

Facility 

Activity Date/Time/Zone Responsible Person Entered By 


CPRS RELEASED ORDER OB/17/05 16:01 

PRINTED TO REHAB PRT-04 08/17/05 16:01 

SCHEDULED 08/22/05 10:55 

veteran has appt . on 9-2-05 

OOMPLETE/UPDATE 09/02/05 15i33- 

Note# 6613940 

Note: TIME ZONE is local if not indicated 


TITLE: PHYSICAL THERAPY OUTPATIENT CONSULT 
DATE OF NOTE: SEP 02, 2005®15:18 ENTRY DATE: SEP 02, 2 005®15 : IS :57 

AUTHOR: EXP COSIGNER: 

URGENCY: STATUS; COMPLETED 


REFERRAL SOURCE; PC (Rafiq) 
REASON: chronic LBP 


DIAGNOSIS AND/OR SIGNS 6 SYMPTOMS: chronic LBP 

SUBJECTIVE: Vet reports that his c/c is "spella like almost blacking out that 
started after numerous falls”. Reports about a month ago his (L) knee and ankle 
gave out on him and he fell onto his left side and since that time has 
e^erienced a '‘subliminal" type sensation of dizziness that is getting worse and 
he is concerned with driving. Has had his ears checked and nothing and no 
infection, this cleared by DH'. Describes a sense of vertigo that happens with 
numerous activites but not any one thing tends to set this off. Denies any type 
of whiplash type injury but has had a hx of C4-5 cervical diaectcmy about 15 
years ago? Denies any significant neck or low back pain but says that he is 
involved with Therapeutic Recreation 5 times a week here doing comprehensive 
abdominal ex's, stretches as well as he personally doing swimming ex at the 
local YMCA 5x/week. Says he has to exercise or "I can't move”, weight has stayed 
about the same. PCP working up his current c/o'9 with xrays, ENT consult, has an 
appt. with Neuro in October. 


PATIENT NAbE AND ADDRESS (Machwilcil Imprinting, If avallibla) 


VISTA Electronic Medical Documentation 
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Consult Request Printed On Oct 31, 2006 


OBJECTIVE: aitib to dept. (I) using std cane, alert 0x4. 

AROM and motor grossly WNL’s, denies any radicular neck or LBP. 

No nystagmus noted, (-) Rhomberg in standing. 

Vet did report a few times of the dizziness during this appt. especially after 
getting up from supine position, rolling his trunk toward the (L) but no 
head/trunk consistent movement to set off these subjective c/o's. 

EDUCATION (ITEMS DISCUSSED) : discussed role of nervous as well as 
muskuloskeletal systems. Reviewed vets current ex program and encouraged 
continued coTi^liance. 

VETERAN RECEIVED 45 MINUTES OF PHYSICAL THERAPY 
INTERVENTION . 

PT EVAL (g7001)xl 
EDUC (97535) X 2 

ASSESSMENT: Vet without significant neck or back pain currently but chief 
complaint appears to be dizziness since falling approx 4 weeks ago. He is 
participating in appropriate ex group with TR for previous low back and neck 
pain, encouraged continued compliance. Agree with consult for Neurology to 
hopefully asses source of dizziness. 

PU^: discontinue PT, no identif liable PT goals, encouraged continue compliance 
with TR exercise groups. 


/es/ 

PHYSICAL THERAPIST 
Signed: 09/02/2005 15:33 


Receipt Acknowledged By: 

09/02/2005 16:04 /es/ : " M.D. 

Primary Care Physician 


Current PC Provider: 
Current PC Team: 
Current Pat. Status: 
Primary Eligibility: 


ORANGE Ti£AN 
Outpatient 

SERVICE CONNECTED 50% to 100% 


Order Information 

TO Services NEUROLOGY OUTPATIENT CONSULT 

From Service: PC ‘ MOD 

Requesting Provider: ) 

Service is to be rendered on an OUTPATIENT basis 
Place: Consultant's choice 
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Health Summary 


( )Discharge from Clinic 
Veteran does agree with current progress 
report . • 


Printed On Octal, 2006 


signed by: /es/ MHR 

ART THERAPIST 01/11/2006 11:28 

01/05/2006 12:00 Title: PSYCHOUX3Y - BEHAV MED 
HCV SUPPORT GROUP NOTE 
1000 - 1130 


Genotype: 2a 

Length of TX: conpleted 


Content of Group: 

jjjllllllllllllfllll^^ HCV support group, as scheduled. Today's group was 

joined by 2 new members. Good group discussion and educati^^^^^^^ing the 


continues tO 


physical and psychological effects of the HCV treatment. | 

be an active and irc^ortant participant in the group and its discussion. He is 
positive and encouraging of others and appears to benefit from the social 
interaction . 


A: 

Low suicide risk at this time 

Axis I: Major Depressive Disorder 

Axis II: Deferred 

Axis III: HCV, in remission 

Axis IV: Resolving problems with health 

Axis V: GAF » 70 

PLAN: RTC in one week. 


Signed by: /es/ Ph.D. 

PSYCHOLOGIST 01/23/2006 14:13 

Digital Pager: 63-162 

01/04/2006 11:13 Title: THERAPEUTIC RECRZATION/CAT OPT PROGRESS NOTE 

PART I; PROGRAM 

ATTENDED: 

( )Art9/Crafts 
( ) Creative Writing 
( } Drumming 


pATiBiT NAME AND ADDRESS (Mwhantcal bnprtnanfl, If «v«nabit) I VISTA Eiectronlc Medical Documentation 
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Progress Note Printed On Oct 3 1 , 2006 

PT came today with c/o rash lower lege after he went out on his farm. The rash is 
pruiritit . 

0/E afebrile,VSS, lungs clear, herat RRR,abd soft non tender, a maculopapular 
erythemaous rash lower legs with excoriations .The rash is consistent most 
likley with acute cantact dermatitis due to poison ivy exposure. 

IMP Contact dermatitis 

PlAN:Medrol dose pack and hydroxyzine . RT prn. 

/es/ ‘ i, M.D. 

Primary Care Physician 
Signed: 07/13/2006 16;35 


TITLE: LIVER CLINIC NOTE 

DATE OF NOTE: JUL 13, 2006014:21 ENTRY DATE: JUL 13. 2006014 : 21 :3B 
AUTHOR: EXP COSIGNER: 

URGENCY: STATUS: COMPLETED 

**♦ LIVER CLINIC NOTE Has ADDENDA *** 

CC: F/U Hep C post -treatment 

HPI: The pt is a 51 yo wm with a hx of Hep C, 2B diagnosed in 6/03. He was 
treated for 24 weeks with IFN/Ribavirin in 2004 and has experienced SVR, last 
HCV RNA undetectable in 12/05. He is convinced he is still experiencing liver 
complications/symptoms from the Hep C. He reports chronic fatigue, "liver pain", 
n/v, intermittent dark stools, and dark urine all of which he attributes to his 
liver. He states that his symptoms are “definitely due to hepatitis." 

The pain is located in the R back under his ribs. It can occur any time 
day or night, but is dramatically worse with eating fatty foods which he avoids 
currently. The pain is not exacerbated by anything else and is relieved by 
increasing water intake. The black stools have been occurring for -B months 
intermittently. He also reports occasional scant BRBPR. He has been taking 
NSAIDs for knee pain for many months but has stopped them for the past 4 weeks. 
He denies hx of PUD, no prior endoscopy, no heartburn/dysphagia, no wt loss. 


PMHx: Hep C, 2B- treated in 2004 with SVR 

Hep B- cleared, now Surface ab positive 
Syphilis 

PSurgKx: multiple knee surgeries and L ankle repair 
appendectomy 

SocHx: quit smoking in 19B0 

no alcohol or drug use 

Meds : tramadol 


pA'nB)jTNAMEANOA{X}REss(Macb8nic«t^ntfng,ifmi(«bta} VISTA EisctTonic MedIcal Documentation 
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Health Summary PH.ieda.oc. 31, 2006 

The right kidney meastures 11.8 cm in length and the left kidney 
measures 10.7 cm in length. Both kidneys are sonographically 
normal. The spleen measures 12.9 cm in length cind is 
unremarkable . 

Inpression: 

1 . Splenomegaly 

EGD 08/06 

Irrpression: - Hiatus hernia. 

- Papulous gastropathy. Biopsied. 

- Normal examined duodenum. 

Colonoscopy 08/06 

Irrpression: - Hiatus hernia. 

- Papulous gastropathy. Biopsied. 

- Normal examined duodenum. 

ASSESSMENT: 

51 yo wm with a hx of Hep C, 2B diagnosed in 6/03. Pt treated for 24 weeks with 
IFN/Ribavirin in 2004. Referred by PCP for cotnplians of "liver pain", current 
pain is not related to Liver. Seems like secondary to spinal stenosis vs 
radicular pain vs muscular pain. Need to r/o above. However as clearly mentioned 
is not GI related. 

PLAN/RECOMMENDATIONS : 

1. F/u with PCP for w/u of radicular pain. 

2. Continue pain medications as needed. 

FOLLOW-UP; 

Schedule patient for a follow-up appointment in this clinic; 

None 

Schedule the following tests prior to the next appointment; 

None 

Place the patient on the schedule for the following procedure (s) ; 

None 


Signed by: /es/ M.D. 

RESIDENT PHYSICIAN 09/21/2006 15:29 

Digital Pager; 327-9149 

09/21/2006 15:35 Titles ADDENDUM 

Ref; LIVER CLINIC NOTE Dated: 09/21/2006 14:48 

Pt seen. Long discussion. His pain IS NOT liver related. He has radicluar pain 
at about til and hyperalgesia along that dermatome. Trigger point injections 
from anesthesiology might be helpful. He has fatigue which he ascribes .to a side 
effect of interferon 18 months later even though we cured his virus. He is 


PATIENT NAME AND AIXJRESS 0U«chanfcal imprlnllrg, ff avaBabta) 


VISTA Electronic Medical Documentation 



Page 153 
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Health Summary Printed On Oct 31, 2006 


clearly poorly conditioned cardiovascular wise and needs to start exeercising to 
-reverse his fatigue rather than obsess about 18 months ago. he need not return 
to liver clinic. 


Signed by: /es/ , .^.D. 

Staff Physician 09/21/2006 15:39 


Analog Pager: 63-S48 
Digital Pager: 63-648 


09/21/2006 13:05 Title: SPECIALTY CLINIC NURSING NOTE 

Patient Age: 51 


Vital Signs: 

Blood Pressure: 
Pulse: 

Respirations : 
Temperature : 

Pain; (Scale 0-10) 
Height : 

Weight : 

BMI : 


115/73 (09/21/2006 13:04) 

68 (09/21/2006 13:04} 

18 (09/21/2006 13 :04) 

99 F (37.2 C) (07/13/2006 15:58) 

0 (09/21/2006 13:04) 

72 in (182.9 cm) (07/13/2006 15:58) 
264.9 lb (120.4 kg] (09/21/2006 13:04) 
36.0 


List items the patient would like to discuss with the provider today: 
Patient here for f/u, alert and ambulatory. 


Signed by: /es/ W,RN 

STAFF NURSE 09/21/2006 13:06 

09/21/2006 09:50 Title: THERAPEUTIC RECREATION DC NOTE 

Veteran has not participated in Therapeutic Recreation exercise clinic for over 
90 days due to major medical change. As a result of lack of attendance or 
contact, 

veteran is discharged from this clinic at this time. He will require a new 
consult from hia PCP if he would like to attend in the future. 


Signed by; /ee/ CPRP 

Recreation Therapist 09/21/2006 09:51 

Analog Pager; 62599 

09/20/2006 16:03 Title; PC GENERAL NOTE 

51 years old wra veteran with hx of DJD s/p bilateral )aiee surgery with residual 
pain knee jts and hips, chronic pain L heel due to a detatched calcaneal spur 
ccxnea to clinic today for f/u and requets a stronger pain medication as Tylenol# 


PATENT NAME AND ADMEss (MwAuticai imprfrflng, rf mOiwa] I VISTA Electfonlc Medlcal Documentation 
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October 16, 
SG-SSA-16 


2006, 11:33 
PAGE 1 


UNIT; 5G0000 


APPLICATION FOR DISABILITY INSURANCE BENEFITS 


I APPLY FOR A PERIOD OF DISABILITY AND/OR ALL INSURANCE BENEFITS FOR WHICH I AM 
ELIGIBLE UNDER TITLE II AND PART A OF TITLE XVIII OF THE SOCIAL SECURITY ACT, 

AS PRESENTLY AMENDED. 


MY NAME IS| 

MY SOCIAL SECURITY NUMBER IS 
MY DATE OF BIRTH IS| 


I AM A CITIZEN OF THE UNITED STATES. 

I DO NOT HAVE AN UNSATISFIED FELONY WARRANT (S) . 

I DO NOT HAVE AN UNSATISFIED FEDERAL OR STATE WARRANT (S) FOR VIOLATION OF 
PROBATION OR PAROLE. 

I BECAME UNABLE TO WORK BECAUSE OF MY DISABLING CONDITION ON November 1, 2004. 


I AM STILL DISABLED. 

NO PREVIOUS APPLICATION HAS BEEN FILED WITH THE SOCIAL SECURITY ADMINISTRATION 
BY OR FOR ME. 

MY U.S. MILITARY SERVICE DATES ARE AS FOLLOWS; 

START DATE END DATE 

May 19, 1975 September 19, 1975 


I AM NOT ENTITLED TO NOR DO I EXPECT TO BECOME ENTITLED TO A PENSION OR ANNUITY 
BASED IN WHOLE OR IN PART ON WORK AFTER 1956 NOT COVERED BY SOCIAL SECURITY. 

THE SOCIAL SECURITY ADMINISTRATION AND THE STATE AGENCY REVIEWING MY CLAIM DO 
HAVE MY PERMISSION TO CONTACT MY EMPLOYER (S) . 

I HAVE NEVER MARRIED. 


Permanent Subcommittee on Investigations | 

EXHIBIT #9t 
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October 16, 
SG-SSA-16 


2006, 11:33 
PAGE 2 


I DO NOT HAVE ANY CHILDREN UNDER AGE 18; AGE 18-19 ATTENDING ELEMENTARY OR 
SECONDARY SCHOOL FULL TIME; OR AGE 18 OR OVER AND DISABLED BEFORE AGE 22 WHO 
MAY BE ELIGIBLE FOR SOCIAL SECURITY BENEFITS ON THIS RECORD. THIS INCLUDES 
CHILDREN WHO MAY OR MAY NOT BE LIVING WITH ME. 


I UNDERSTAND THAT I MUST PROVIDE MEDICAL EVIDENCE ABOUT MY DISABILITY, OR 
ASSIST THE SOCIAL SECURITY ADMINISTRATION IN OBTAINING THE EVIDENCE. 


I UNDERSTAND THAT I MAY BE REQUESTED BY THE STATE DISABILITY DETERMINATION 
SERVICES TO HAVE A CONSULTATIVE EXAMINATION AT THE EXPENSE OF. THE SOCIAL 
SECURITY ADMINISTRATION AND THAT IF I DO NOT GO, MY CLAIM MAY BE DENIED. 

I AUTHORIZE ANY PHYSICIAN, HOSPITAL, AGENCY, OR OTHER ORGANIZATION TO DISCLOSE 
ANY MEDICAL RECORD OR INFORMATION ABOUT MY DISABILITY TO THE SOCIAL SECURITY 
ADMINISTRATION OR TO THE STATE DISABILITY DETERMINATION SERVICES THAT MAY 
REVIEW MY CLAIM OR CONTINUING DISABILITY. 

I AUTHORIZE THE SOCIAL SECURITY ADMINISTRATION TO RELEASE ANY INFORMATION ABOUT 
ME TO A PHYSICIAN OR MEDICAL FACILITY PREPARATORY TO AN EXAMINATION OR TEST. 
RESULTS OF SUCH EXAMINATION OR TEST MAY BE RELEASED TO MY PHYSICIAN OR OTHER 
TREATING SOURCE . 

I AUTHORIZE THAT INFORMATION ABOUT MY DISABILITY MAY BE FURNISHED TO ANY 
CONTRACTOR FOR CLERICAL SERVICES BY THE STATE DISABILITY DETERMINATION 
SERVICES. 

I AGREE TO NOTIFY THE SOCIAL SECURITY ADMINISTRATION OP ALL EVENTS AS EXPLAINED 
TO ME , 

I AGREE TO NOTIFY THE SOCIAL SECURITY ADMINISTRATION: 

-- IF MY MEDICAL CONDITION IMPROVES SO THAT I WOULD BE ABLE TO 
WORK, EVEN THOUGH I HAVE NOT YET RETURNED TO WORK. 

-- IF I GO TO WORK WHETHER. AS AN EMPLOYEE OR A SELF-EMPLOYED 
PERSON. 

IF I APPLY FOR OR RECEIVE A DECISION ON BENEFITS UNDER ANY 
WORKERS' COMPENSATION LAW OR PLAN (INCLUDING BLACK LUNG. 

BENEFITS FROM THE DEPARTMENT OF LABOR) , OR OTHER PUBLIC 
BENEFIT BASED ON DISABILITY. 


-- IF I AM CONFINED TO A JAIL, PRISON, PENAL INSTITUTION, OR 
CORRECTIONAL FACILITY FOR CONVICTION OF A CRIME OR I AM 
CONFINED TO A PUBLIC INSTITUTION BY COURT ORDER IN 
CONNECTION WITH A CRIME. 


THE ABOVE EVENTS MAY AFFECT MY ELIGIBILITY TO DISABILITY BENEFITS AS 
PROVIDED IN THE SOCIAL SECURITY ACT, AS AMENDED. 

I AGREE TO NOTIFY THE SOCIAL SECURITY ADMINISTRATION IF I BECOME ENTITLED TO A 
PENSION OR ANNUITY BASED ON EMPLOYMENT AFTER 1956 NOT COVERED BY SOCIAL 
SECURITY. OR IF SUCH PENSION OR ANNUITY STOPS. 
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October 

SG-SSA-16 


2006, 11:33 
PAGE 3 


BENEFITS TO A STEPCHILD TERMINATE THE MONTH AFTER THE MONTH THE WORKER AND THE 
STEPCHILD'S PARENT OBTAIN A FINAL DIVORCE. THEREFORE, IF A STEPCHILD BECOMES 
ENTITLED ON MY RECORD, I AGREE TO NOTIFY SSA IF THE STEPCHILD'S PARENT AND I 
SUBSEQUENTLY DIVORCE. 


MY REPORTING RESPONSIBILITIES HAVE BEEN EXPLAINED TO ME. 


REMARKS : 

I HAVE REVIEWED MY EARNINGS STATEMENTS AND THEY ARE CORRECT AS POSTED. 

THE EARNINGS LIMITS HAVE BEEN EXPLAIN TO ME AND I UNDESRTAND IT. ALL 
MY QUESTIONS REGUARDING THIS LIMITS HAVE BEEN ANSWERD. I DO NOT EXPECT 
TO EARN OVER MY LIMIT. I WAS NOT ABLE TO WORK DUE TO MEDICAL PROBLEMS 
FROM 1990 TO 1999. 

I KNOW THAT ANYONE WHO MAKES OR CAUSES TO BE MADE A FALSE STATEMENT OR 
REPRESENTATION OF MATERIAL FACT IN AN APPLICATION OR FOR USE IN DETERMINING A 
RIGHT TO PAYMENT UNDER THE SOCIAL SECURITY ACT COMMITS A CRIME PUNISHABLE UNDER 
FEDERAL LAW BY FINE, IMPRISONMENT OR BOTH. I AFFIRM THAT ALL INFORMATION I HAVE 
GIVEN IN CONNECTION WITH THIS CLAIM IS TRUE, 


SIGNATURE 


DATE 
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FROM : JfiMES P METCRLF.M. D. FfiX NO. : 405 528 3644 Dec. 13 2MS 02:13=M 


CLAIMANT; 

SSN: 

CASE NO.; 

PHYSICIAN: 

LOCATION; 

DATE OF EXAM: 

TYPE OF EXAM: 

SOURCE OF HISTORY: THe patient. 

REVIEW OF RECORDS: VA Hospital. 

CHIEF COMPLAINT; Chronic bilateral knee pain, left ankle pain, neck pain, ind low back pain. 

HISTORY OF PRESENT ILLNESS^HHBHHHia e2-year-old. white male who has had 
numerous bilateral knee surgeries. He had surgeries in 1087, 1988, 1989, 19C0, 1991, and 1992. 
In 1992 he also had a tendon repair of the left ankle. In 1994 he had an autor lobile accident and 
had an anterior cervical diskectomy. 

He also has had an injury to his lower back. 

At the present time, the patient has tdironic pain in both knees and the left anWe He ambulates with 
crutches. Ha states that he can ambulate around the house without his crutt hes. 

He has chronic pain In his left ankle with standing and walking. 

He has chronic pain in his neck and back. He wears a TENS unit. Ha has p Sin in the arms and 
hands and legs and feet and has decrease sensation In all of his extremities. 

PAST MEDICAL HISTORY; Injury to wrisls and head, appendectomy. 

REVIEW OF SYSTEMS: Decreased vision, difficulty hearing, syphits, p« ptic ulcer disease, 
hepatitis B and C, and chest pain; I filled out a chest pain questionnaite. 

EDUCATION: Fourteen years. 

SOCIAL HISTORY: Single, no children. He does not smoke and does not d ink alcohol. 

WORK HISTORY: Sales, construction, store manager, bookkeeping, garage v orter, telemarketer. 
His last job was about two years ago working in retail sales at Burtington Clo hing. 

MEDICATIONS: Hydrocodone, ibuprofen, tramadol, Lithopram, etodolac. 



I Pernfianent Subcommittee on Investigations 
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FROM ; JAMES P METCALF, M. D. 


FAX NO. : 405 528 3644 


Dec. 13 2006 02: 14PM P3 



PageIVvo 


ALLERGIES: None. 

PHYSICAL EXAMINATION: 

GENERAL APPEARANCE: mala who appears to be about 

his stated age. He is alert and oriented. He answers all questions approi-riately. He has no 
cognitive disorder. He is unkept and malodorous. He has chronic pain behs viors. 

HEIGHT AND WEIGHT; 6', weight 250 pounds. 

BLOOD PRESSUFtE: 130/B4. 

PULSE: 72 and regular. 

RESPIRATION; 16 and regular. 

SNELLEN EYE EXAM: Without glasses right eye and M eye 20/200. With g asses right eye and 
left eye 20/20. 

HEENT: The tympanic membranes and olio canals are dear. The pharynx s clear. The pupils 
read to light I could not visualize the Ajndl. The neck has no nodes. The thy oid is not enlarged. 

CHEST; The chest Is dear to auscultation. 

CARDIOVASCULAR SYSTEM: The heart has a regular rhyt^ without mu mur. There are no 
carotid bmits. Peripheral pulses are normal. There is no prebbial edema. 

ABDOMEN: The abdomen is obese and nontender. The liver is not enlarge 1 

SPINE: The cervical spine has extreme loss of range of motion in all planes, fhere is tenderness 
bilaterally. 

The lumbar spine has extreme loss of range of motion in an planes. There is te idemess bilaterally. 
He Is wearing a TENS unit 

EXTREMITIES/RANGE OF MOTION; The patient rastricts range of irxjtion in hIS shoulders to the 
point that the exam could not be perfbimed. He exhibits chronic pain with atb mpts to manipulate 
the shoulders. The elbows, wrists, and fingers have normal ranges of motion. There is a 3/5 grip 
in each hand which is normal. 

1 could not do range of motion testing on the hips and knees. The patient cor iplained of extreme 
pain with movement of his legs. He was able to flex his knees about 10 to 20 degrees. Hewasable 
to sit with his legs over the edge of the table at 90 degrees. He has numero is surgical scars on 
both knees. The ankles have normal ranges of motion. 

NEUROLOGICAL EX/LM: Cranial nerves 11 through XII are Intact Cerebellar and motor functions 
are normal. Deep tendon reflexes are equal. There is stocking decrease se isation of the lower 
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FROM : JRMES P METCfiLF.II. D. 


FPIX NO. ; 40S S2S 3644 


Dec. 13 2006 02: 14PM 




extremities and sleeve/glove decrease sensation of the upper extremitieB. 

MOTOR STRENGTH/MUSCLE TONE: Tlie patient has adequate muscle stre igth and tone in the 
upper and lower extremities insoMr as it could be tested, 

STATION AND GAIT : The patient could not heel, toe, or tandem waOr. He amb Jiates In the hallway 
at about half the normal pace and uses crutches. He can ambulate without I >is crutches. 

CLINICAL IMPRESSION: 

1} S/P multiple bilateral Knee surgeries. 

2) Chronic bilateral Knee pain secondary to #1 . 

3) S/P surgery on left ankle with chronic tendinitis/arthritis of the left anK e. 

4} S/P surgery on cervical spine with chronic neck pain. 

5} Chronic low back pain. 

6) Hepatitis B and C by history. 

7) Chest pain of unknown etirilagy. 

CLINICAL ASSESSMENT: The p^ent has normal speech and hsMlng, He t as normal cognitive 
function. He has adequate dexterify of his hands ard fingers and adequate gr p strength. He has 
extreme loss of range.of motion of his neck and back. I could not do range of i notion testing on his 
shoulders, hips, or knees. He ambulaies in the haUway at about half th( normal pace. He 
ambulates with forearm crutches. He can ambulate without the crutches. The patient has chronic 
pain behaviors. 

I observed the patient In the parking lot He drives a small traditional Volkswa; len. He was able to 
get Into the Volkswagen without difficulty. This required flexing his knees to >t least 90 degrees. 
He fastened his seat belt and turned his head 90 degrees to the right to look 0i er his right shoulder 
to back out He had no trouble using his left shoulder to slem tj^l^r rtoor. 
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Social Security Administration SSA-4268 


EXPUNATiON OF DETERMINATION 

W/E'sNAME{IFCDBor SSN CLAIM TYPE 

DWB) 


52 yr old male c/o knee problems, hepatitis C & mental problems. He has the residual functional capacity to 
lift/carry 20 lbs occasio nalk^Jiiyia^Mflyp ntly 8 to stand/sit/walk 6 hrs in an 8 hr workday. One of his past 
relevant jobs was as a where he lifted 50 lbs occasionally. He cannot do the job as he 

describes it. In the DOTThe job is Sales Attendant, 299.577-010. which carries a light strength rating. He has 
the residual functional capacity to do this job as it eMsts in the national economy. 


CFS/cfs 
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SOCIAL SECURITY NOTICE 
NOTICE OF RECONSIDERATION 

=rom: Social Security Administration 

Date: December 21, 2007 



Claim Number: 
Claim for: DIB 



Upon receipt of your request for reconsideration we had your claim independently reviewed by 
a physician and disability examiner in the state agency which works with us in making disability 
determinations. The evidence in your case has been thoroughiy evaluated; this includes the 
medical evidence and the additional information received since the original decision. We find 
that the previous determination denying your claim was proper under the law. Attached to this 
notice is an explanation of the decision we made on your claim and how we arrived at it. The 
reverse of this notice identifies the legal requirements for your type of claim. 


ABOUT THE DECISION 


Doctors and other trained staff looked at your case and made this decision. They work for 
your State but used our rules. 

Please remember that there are many types of disability programs, both government and 
private, which use different rules. A person may be receiving benefits under another 
program and still not be entitled under our rules. This may be true in your case. 

In addition to the reports we told you about in our first letter, the following reports were 
used to decide your claim. 


evidence received 09/24/2007 

MD evidence received 11/26/2007 

, . , . -Q (OKC) evidence received 12/06/2007 

INFORMATION SUBMITTED BY YOU IN FILE evidence received 12/3/2007 


We have determined that your condition was not disabling on any date through 
03/31/05, when you were last insured for disability benefits. In deciding this, we 
studied your records, including the medical evidence and your statements, and 
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considered your age, education, training and work experience in determining how 
your condition affected your abiiity to work. 


You said that you were unable to work because of acquired immune deficiency syndrome, 
joint pain with neuropathy, asthma, allergies and anxiety. 

The medical evidence shows the following; Although you sometimes had problems with 
asthma and allergies, you were able to breathe adequately most of the time. While your 
joint pain and neuropathy caused discomfort, you could still move around and walk well 
enough to do some types of work. Your anxie^ kept you from doing stressful and complex 
work, but you could do simple, routine work. Although you had tested positive for HIV, the 
medical evidence does not show you had any disabling effects. Medical evidence does 
not show any other impairments which kept you from working on or before the date you 
were last insured for disability benefits. 

We realize that your condition kept you from doing any of your past work, but it did not 
keep you from doing other work which was less demanding. Based on your age, 
education and past work experience, you could have done other work prior to the date you 
were last insured for disability benefits. 


IF YOU DISAGREE WITH THE DETERMINATION 

If you believe that the reconsideration determination is not correct, you can request a 
hearing before an administrative law judge of frie Office of Hearings and Appeals. If 
you want a hearing, you must request it no later than 60 days from the date you 
receive this notice. You may make your request through any Social Security office. 
As part of the appeal process, you also need to tell us about your current medical 
condition. We provide a form for doing that, the Disability Report - Appeal. You may 
contact one of our offices or call 1-800-772-1213 to request this form. Or, you may 
complete the report online at http://www.socialsecuritv.Qov/disabilitv/hearinQ . Read 
the enclosed leaflet for a full explanation of your right to appeal. Read the enclosed 
leaflet for a full explanation of your right to appeal. 

IF YOU WANT HELP WITH YOUR APPEAL 

You can have a friend, lawyer or someone else help you. There are groups that can 
help you find a lawyer or give you free legal services if you qualify. There are also 
lawyers vyho do not charge unless you win your appeal. Your local Social Security 
Office has a list of groups that can help you with your appeal. 

If you get someone to help you , you should let us know. If you hire someone, we 
must approve the fee before he or she can collect it. And if you hire a lawyer, we will 
withhold up to 25 percent of any past due benefits to pay toward the fee. 

NEW APPLICATION 

You have the right to file a new application at anytime, but filing a new application is 
not the same as appealing this decision. You might lose benefits if you file a new 
application instead of filing an appeal. Therefore, if you think this decision is wrong. 


568 


you should ask for an appeal within 60 days. 

This decision refers only to your claim for benefits under the Social Security Disability 
insurance Program. If you applied for other benefits, you will receive a separate 
notice when a decision is made on that claim(s). 

If you have questions about your claim, you should get in touch with any Social 
Security office. Most questions can be handled by telephone or mail. If you visit an 
office, however, please be sure you have this notice with you. 

In addition, you are not entitled to any other benefits based on this application, if you 
have applied for other benefits, you wilt receive a separate notice when a decision is 
made on that claim. 

This decision refers only to your claim for benefits under the Social Security Disability 
Insurance Program. If you have not already received a decision about your payments 
under the Supplemental Security Income Program, you wilt receive a separate notice 
shortly. 

Summarized below are legal requirements for the various types of disability claims; 

DISABILITY INSURANCE CLAItIfl 

To be considered disabled, a person must be unable to do any substantial gainful work due to a medical rxrndition 
which has lasted or is expected to last for at least 12 months in a row. The condition must be severe enough to 
keep a person from working not only in his or her usual job, but in any other substantial gainful work. We look at 
the person's age, education, training and work experience when we decide whether he or she can work, 

DISABLED WIDOW (WIDOWER) CLAIM 

A widow, Widower, or surviving divorced wife (age 50-60) must meet the disability requirement of the law within a 
specified 7-year period. A person may be considered disabled only if he or she has a physical or mental 
impairment that is so severe as to ordinarily prevent a person from working. The disability must have lasted or be 
expected to last for a continuous period of at least 12 months. 

CHILDHOOD DISABILITY BENEFITS 

Childhood disability benefits may be paid to a person age 18 or older if the person has a disability which began 
before age 22 or within 84 months of the end of an earlier period of childhood disability. The condition, whether 
physical or mental, must be severe enough to keep a person from doing any substantial gainful work. We Icrak at 
the person's age, education and previous training when we decide whether he or she can work. In addition, the 
condition must have lasted or be expected to last for at least 1 2 months in a row. 


Ramona Schuenemeyer 
Regional Commissioner 


DLfdl 


Enclosure: 

SSA Pub. No. 70-10281 


■ DO 783 
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(The following is a transcript in the hearing held before 
Peter M. Keltch, Administrative Law Judge, Office of Disability 
Adjudication and Review, Social Security Administration, on April 29, 
2009, at Oklahoma City, Okl^rana_inthecase of | 

Jr., Social Security Number 
{lerson and was rgpre|tente^^^ 

Medical Expert , 



imant appeared in 
ly. Also 'present was 


(The hearing commenced at 11:15 a.m., on April 29, 2009. 


OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 



CLMT: Yes, sir. 

ALJ: flBBBVny name is Peter Keltch and I'm a United States 

Administrative Law Judge. I'm here today to hear your case. You have 
filed two claims technically. I find some people don't even realize 
they have filed two claims. One of your claims is for Disability 
Insurance because when you work you paid in FICA or some form of tax 
and some of that money went into the Disability Insurance Trust Fund. 
And so you have paid for certain coverage of Disability Insurance. 
Unfortunately, the difference in your case for the most is, if I'm 
reading the outside of the folder correctly, you haven't paid in for 
quite a while, let's see, look here, miscellaneous on disability, I'm 
showing here the date of last insured of March 31st of 2005. So, 
you're not currently insured from Disability. There's a, let me see, 
there ' s a requirement that you pay in a certain number of quarters and 
that when you become -- when you get down to the point that out of the 
last 20 quarters you had more non-paid quarters than paid quarters and 
your insurance expires. So, you apparently stopped paying in the 
first quarter in 2000. T don't have any record of any payments in and 




EXHIBIT #10b 
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then that means that your insurance expired March 31st of 2005, which 
is fine if you are disabled as of the date you said, which was April 

t- 

15, 2003. So, if you're actually disabled in '03, then you still had 
coverage. However, if I ever find that you were not disabled until 
2006, '07, '08, '09, sometime later, then you wouldn't have any 
insurance coverage. So, that's a technical question on the coverage, 
SSI is the second claim. That'fe Supplemental Security Income .» That 
is available for people who don't even have any insurance, or if they 
do have insurance it's not enough to bring them up to the minimal 
level, and Congress has established a minimal level of income, which 
should be received by the agent and the disabled. And so, people are 
short of that and have low resources then they may get a Supplemental 
Security Income. It may be 100 percent of that amount. It may be 
something less than 100 percent of that amount to get up to that 
amount. Just like I'm say Supplemental. And if you're not covered by 
insurance and I find that you're disabled after the insurance ran out, 
you get 100 percent of the Supplemental Security Income up to that 
same level.' So, these are technical coverage questions, but having 
gone through all that to explain to you that there are two questions, 
two claims with different things involved, one thing they have in 
common is the definition for Disability. You have to be disabled 
under our Rules before you can be considered disabled, either under 
the insurance program or the SSI program. And that apparently is the 
question. You applied and they looked at everything and said no, 
you're not disabled and turned down your claim. Then you don't agree 
with that and therefore you have requested a hearing and that this 
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Stage I will start over. I will look at all the records they looked 
at. I'll look at all the records, which may have been added to the 
file since then. In fact, sometimes I get records after the hearing 
and I look at those. I listen to the testimony. I didn't have any 
testimony. This is the first time you've been able to tell your story 
personally to someone who actually has the authority to decide your 
case. 

CLMT: Yes, sir. 

AL J : And I'm an- independently motivated Administrative Law 
Judge. I don't have a quota. I don't have any, you know, like every 
now and then they talk about traffic tickets, you know, cops 
supposedly have a quota, the issue so many tickets and so on. I don't 
have anything like that. 

CLMT: Yes, sir. 

ALJ: I just decide these cases one. by one the way I think they 
ought to be decided. 

CLMT: Yes, sir. 

ALJ:. Okay. I haven't decided your testimony. I have an expert 
witness at the table with you. He'-s a vocational expert. He's an 
expert on jobs. So, he can tell me what it took to do your past work. 
He can tell me if you have skills from that work and so forth. And 
then I'm going to have a medical expert on the telephone. Dr. 

. honetic) whose an internal medicine doctor in Oklahoma 
City and he has examined the medical records we were able to send to 
him and he's going to tell me what he found with them. So, it's a 
whole new mix of evidence. So, as you can see I just start over. 
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CLMT: Yes, sir. 

ALJ: I just start over and look at the whole picture. Now, the 

first question is the admissibility of the proposed Exhibits. We 
have an Exhibit file in electronic form and the proposed Exhibits are 
up to 4A, 15B, 4D, 14E and 15F and then today there is some more 
medical from the Castle, which has been 

brought in and my doctor won't have seen this. I don't know whether 
it will affect his testimony if he were to see or not see it. There's 
nothing about it. I'll tell him about it if I see anything in here 
that means something to me and we'll just have to see how that goes. 
Also, I have an appointment for a different representative. Let's 
see, the medical will go into the F's, so that will be 16F but we have 
a new representative and it appears in tbe same 

office as the one that we already had on the file, which is Mr. 
Higgins. 

CLMT: Yes, sir. 

ALJ : And that ' s an interesting thing . I've never seen that . 

Waiver of the Fee you signed that and that I waive my right to charge 
and that you emphasize that Mr. ' is to remain beneficiary if 

there is an attorney fee. 

ATTY: Yes, sir. We haven't had any trouble with it yet. There 

may be different way to do it though. “ 

ALJ; I just never had seen it. I don't know. A lot of times 
we'll just have a deal where they -- we get a whole new 1S9S and a 
whole new P Agreement and the other one says well technically he 
withdraws. Actually, up here -- oh I see, I'm appointing and it says 
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the name of the principle representative. My main representative -- I 

think this works. is my main representative. I 

think that works . Is he an associate or a partner in the same firm? 

ATTY: Just in the same firm. I do most of his hearing now, 
actually. 

ALJ: Okay. Where is Ingram, Texas? 

ATTY: It's right next to Fort Worth, Texas, a little bit West. 

ALJ: A little West? 

ATTY: -Yes. 

ALJ: Okay. I've been to Fort Worth many times and we also cover 
Wichita Falls. 

ATTY: Oh really. 

ALJ: Out of this office, but Ingram didn't ring a bell with me. 

ATTY: It's -- I mean its just West. 

ALJ: You probably go into Fort Worth then for any hearings? 

ATTY; Yes, sir. 

ALJ: Well, if you ever get any in the area served by Wichita 
Falls, then you'll end up seeing one of us. We're trying to get a 
permanent site down there now so that we can use our video equipment 
for remote teleconferencing in Wichita Falls, but we don't have it 
yet. So, we get to drive down to Wichita Falls and go to the Federal 
Building and we have a really rotten room on the 4th floor next to the 
alley somewhere, but we go down there in person to hear things in 
Wichita Falls so I, you know, I've heard of Verna and then I've heard 
of Childress and I've heard of -- 


ATTY : Sure . 
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ALJ: -- what's the town directly south? It's kind of on the 

South edge, there's a town of some size there and we have people from, 
that's that, you know, it's provided that by what the Social Security 
District Office covers. So, that area of the District Office gets 
attached to a hearing office. Well, anyway I digress. Let me call 
the doctor. Well, no, first of all we were admitting all these and 
then you have a brieif and technically that will be a part of Exhibit, 
or be part. So, we have all those things to add to the file and you 
don't have any objection, I guess to any of the proposed Exhibits? 

ATTY: Ko, sir. I did have one question for you. 

ALJ: Yes. 

ATTY: I'm just curious as to which Exhibit Family Medicine 

is? They weren't really labeled on my CD. 

ALJ; , Family Medicine. Okay. I have a Family 

Practice, 14F, which covered October 24, 2008 to February 17, 2009. 

ATTY; That's the one. Thank you. 

ALJ: 14F. And then we have a 15F, which is 

M.D., one page 4/22/2009. 

ATTY: Yes, sir. 

ALJ: I suppose that could be a letter. 

ATTY: It sure is. 

ALJ: I think, it's an abdominal study. It's like /, M.D. 

Family Practice. All right. We'll admit everything then. 

(Exhibits, previously identified, were received into evidence and 
made a part of the record thereof) . 

ALJ: Let me get the doctor on the phone so I can swear everybody 

in. You remember on Animal Farm all animals were equal except pigs 
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were more equal. All of us are equal except doctors. They're more 
equal . 

ME: Hello? 

ALJ: this is Judge Keltch. 

ME ; Okay . 

ALJ: We're calling on the case of 

ME ; Okay . 

ALJ; And I'm getting ready to swear in the witnesses. Do you 
have any objection to taking an oath? Is the other gentleman going to 
testify? 

ATTY: No, sir. 

ALJ; All right. If all of you will take the oath of the witness 
at the same time? 

I, having been first duly 


{The Claimant, 

sworn, testified as follows:) 


EXAMINATION OF CLAIMANT BY ADMINISTRATIVE LAW JUDGE: 


Q Let me ask you some routine things 
address is now, is it still 
A Yes, sir. 


Now your 

m 


Q Is the phone number stilly 
A Yes, sir. 

Q This says you were born^ 


f, no strike that, i 


A Yes, sir. 

Q And I guess that hasn’t changed? 
A No. 

Q And so you're now 33? 
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A Yes, sir. 

Q You had a high school education and then it says also another 
year of college? 

A Yes, sir. •’ 

Q Where was that? 


A I went to 


and thenJ 


Q And then you went to 
A Yes, sir. 

Q Did you become a 


Did you complete that? 


A Yes, sir. 


Q Do you have a license? 

A Yes, sir. 

Q All right. And so you have that specialized training? I 
assume that the colliege was general subjects? 


Q You didn't complete a degree -- 
A No, sir. 

Q -- or certificate there? 

A No, sir. 

Q All right. Is that what you've been doing most of your work 
career 


A Dntil I got ill,- yes. 

Q Do you still do -- did you dd 


and so on? 


Q No? Okay. Now, let's see. You live in an apartment? How 
many are in the household? 
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A Two . 

Q And they are who? 

A Myself and my friend fHHV 

Q is with you today? 

A Yes, sir. He's who takes care of me. 

Q Do you have income now from any source? 

A No . 

Q How are you living? 

A He supports me . He buys my medications . 

Q If you get your benefits do you and he have an agreement that 
you're going to pay him back some money? 

A Yes, sir. 

Q I'll tell you a little secret cibout that. If you go in, if 
you're approved and they say now where 've you been living and if you 
say I've been having a free apartment, they say oh well we'll deduct a 
third off of your benefits because you didn't have any rent to pay. 

But if you go in and say I've been living with a friend and I'm going 
to pay him back, then they give you the full check. I mean it's 
between you and him to pay him back if he's been paying the rent and 
bills. 

A Yes, sir. 

Q Just a little trick to remember. 

A Yes, sir. 

Q If you go in there and say well I've just been provided a 
place to stay and they say oh well for Supplemental Security Benefits 
then you don't get it, or the check. 
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-A Yes, sir. 

Q You knew that didn't you? 

ATTY: Yes, sir. 

Q So, I'm assuming you have an agreement probably do that? 

A Yes, sir. 

Q All right. We have findings alleged and found by the State 
Agency, symptomatic HIV infection. Also, they noted an anxiety 
related disorder. I reviewed the folder and from what I saw I felt 
that it would be helpful to have a medical expert look over this 
record and let me know what was going on. But first, let me ask you 
^jUllllllllllllllllim^ , do you know how many Exhibits you received, because I 
think there ' s some here you may not have received? 

ME; I have generally, let me look, I've got through -- well, 
I've gotten everything permanently, I think through 13 F. 

ALJ: 13F? 


ME: I believe that's right. I'm looking. 

ALJ: Well, 14F -- 

ME: I've got 14F, yes. 


ALJ; -- 14F is the records from October 

24th '08 to February 17th '09 and that's a doctor here in Oklahoma 
and he says he's treating the peripheral 
neuropathy. I think he's a family practice doctor, is that right? 
CLMT: No, he is a pain management doctor. 

ALJ: He's a pain management doctor, okay. Well, the record says 

■Family Practice, so that's why I said Family Medicine. And there's 14 
pa'ges there of his office notes. I'm screening through it to see if I 
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see any test results or anything. He says chronic pain syndrome and 
neuropathy. It said he was getting some improvement from treatment. 
That was back in January of this year on the pain, but apparently is 
still constant and difficult to describe, shooting, stabbing, burning 
and needles. And he was refilling his medication and he was having 
bad side effects from the medication, dizziness, fatigue, nausea and 
vomiting. Compliance good, takes the medication as directed, follows 
up as corrected, but he was agitated and anhedonia, decreased interest 
in socializing affect and a tendency towards indeciveness and 
depressed mood. The last item would be, nope it’s not in the other 
one. Sometimes I go from oldest to newest and then sometimes from 
newest to oldest. Let me see, the last thing would be February 17th 
of this year,, peripheral neuropathy, and then we have a letter from 
the doctor, which is 15F, and it says _ Family Practice, 

Drive in Oklahoma City and it‘s a short letter and it’s 
from April 20th, just a little over a week ago. Regarding the above 
patient, he's been a patient of mine for the last six months. He has 
a severe disabling form of, it's says performed neuropathy, I think 
that should be peripheral, but anyway, neuropathy related to HIV. I 
understand that he has applied for Disability and agree that he is an 
acceptable candidate and is not capaible of working at this time. So, 
that's a conclusion that this treating doctor has shared with us. And 
then I have some 24 pages of records from the Clinic in Newcastle, 
which have just been submitted and I'm not -- you don't have them, so 
we're not going to go into a lot of that at this time. 

(The Medical Expert, 
testified as follows:) 



, having been first duly sworn 
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EXAMINATION OF MEDICAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q Let me hear from you doctor as to what you did find and what 
you were provided with respect to severe medically determinable 
impairments of AHHIIB 

A Okay . 

Q Go right ahead. 

A As a matter fact Judge, I've been looking while you were 
talking through things and I do not have anything beyond , 12F. 

Q 12F? 

A Yeah. The index on this thing is not in correct order, so I 
had to go through the whole document. A, B, C, D and E, there wasn't 


Q Let me tell you then, 13F is another one page letter. This is 
the ‘ Clinic in Newcastle, it's signed by , 


M.D. He says, to whom it may concern. 


has been a patient 


of mine since 2004. He has severe, he has severed, I think that means 
suffered, from severe depression, as well he has the complication of 
HIV disease, which has led to multiple other difficulties. He is on a 
large number of medications, many of which have side effects. He has 
severe peripheral neuropathy from the AIDS disease or the medications . 
He suffers from many abdominal complaints and chronic diarrhea, as 
well as fatigue secondary to the medications as well. It is my 
opinion he cannot maintain gainful employment, nor would he be capable 
of sitting for additional training or education. If I can be of any 
further service, please contact me here at 
I guess that's Newcastle, Tiittle and where? 
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CLMT; In Moore. 

ALJ: Moore is the third city? 

CLMT: I think. 

ALJ: Mustang^ could maybe. I don’t know what the Tri Cities 
are, you got me. I know Newcastle and Tuttle are not far apart. So, 
you’ve got me. It’s a catchy thing Tri City. 

BY ADMINISTRATIVE LAW JUDGE: 

Q But anyway, all right doctor with that additional -- that’s 
another conclusionary letter from Dr. _ who’s a family doctor who's 
treated me since I was born. 

A Okay. Well, in here I‘m looking at -- I looked at all the 
things you told me with the diagnosis of AIDS. If you go by the 
manual, basically AIDS is a disease that becomes a cycle when you 
start having complications. Because most of the times. in the manual 
have to do with secondary infections, stapholaxoid and all of them 
comes close to what I saw through the number was 12P, is that he has a 
lot of diarrhea and that is one of the things the listings call for, 
diarrhea for one month or longer resistant to treatment. The Dr. 

. (Phonetic) who did his Social Security evaluations said 

basically, it just says that has no authorization for major 
complications and there's both physical exams from Dr. 

(Phonetic) saying peripheral neuropathy and that is basically current 
because I have not gone through this looking for it. He does have Dr. 

has done in during his times, which was done in July of 2004 and 
approximately at that time, he had basically had blood work done in C4 
was 18 and his CDS was 49 and this is high. Normally, that you have 
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acne disease when you go help yourselves which are CD4 ' s are high and 
as the disease progresses you tend to get lower and lower and 18 is 
nomal, 49 was the CD8 and that's when they reset over 100,000 doctors 
of the virus would share. Would share basically means that they’re 
going to just fails are close to more mild. The only other real 
sensation to that here is Dr. : gave him a prescription on 

8/16/07 for a walker, which, you know, goes- with the severe 
neuropathy. That is not really a physical exam that shows what his - 
what that means by severe neuropathy. Though what they haven't talked 
about a walker basically, of course, if you read the manual, that 
severe neuropathy means difficulty getting around and they said he was 
able to walk. As a matter fact, when doctor, of course this was two 
years ago, when Dr. ’ (Phonetic), he says he's able to walk 

around without a walker. So, you know, we really don't know that 
except there's a note in here that Dr. ; had given him a 
prescription for a walker to help with his pain and mobility. And 
he's obviously having pain and I think he's honestly got some active 
disease with an 124 [sic] and not a viscosity 8 and not a C4. So, in 
other words I'm not in touch when they're saying the guy is disabled 
because of HIV, which is fluky although he said it. He just doesn't 
have the -- he's had a lot of infections most of them have responded 
to treatment. He said, for example, he said Bell's Palsy, which is 
usually caused by a virus and that clears up this is what is not good. 
Now, Dr. again and I looked up that times when he had -- he 

describes severe fatigue and diarrhea and fatigue is almost every 
single visit in Dr. 's place. On 4/19/07, he had diarrhea. 
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9/01/06, one 11/10/06, 9/16/05 he had diarrhea and then so basically 
he's had diarrhea multiple times where, and you know diarrhea in the 
colon is a certain amount. And I really think that usually the cell 
count has to do with at least probably disabled. And I think you'd 
have to pay attention to what the two doctors said about his ability 
to perform and I don't think he's able to perform with what he has. 
Not work again bears a close resemblance to what Dr. i saying that 
he neither could raise his arms very much and that would impair his 
inability to be a hairdresser. 

Q Well, he comes in today with his walker and when was it 

prescribed by the doctor? When was he given a prescription for it? 

/v~ 

A ; says 8/16/07 in other wor^s. two years ago. 

Q When did you have to start using an assisted device, a walker 
a cane or something to get about? 

CLMT: My medicine makes me forget exact dates. It was right 
around 2005 when I started getting really bad and falling and that's 
when I started using it. 

ALJ: What did the -- now, he says the doctor prescribed it in 
'07, was that just for insurance or something to pay for it or what? 
You're saying you are using it? 

CLMT: Actually, I was using what -- I was using a cane for a 
little while and then when he prescribed me the walker then I got it 
as soon as he prescribed it. 

ALJ: All right. Do you use it all the time? 

CLMT: All the time. 

ALJ: Even at home? 
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CLMT; No. At home I try to use my cane because I don’t have a 
lot of room in between doorways and stuff. 

ALJ: To maneuver? 

CLMT: Yeah. 

ALJ: Okay. But why was the '03 date the alleged onset date, is 
that when you really thought you couldn't work anymore? 

CLMT: That's when I started to get -- that’s when I started 
vomiting at work, -losing my bowels at work. And that’s -- I was doing 
a haircut I remember I was doing a haircut and I cut myself an bled on 
someone and it terrified me. 

ALJ: Yes. 

CLMT: That I would infect them. 

ALJ: Because you already knew you were positive at that point? 

CLMT: Yes. 


ALJ: Yes. 

CLMT: And I was afraid that I would infect them. 

ALJ; Do you work in Texas? I was just curious -- 
CLMT; I'm sorry. 

ALJ: -- because if we have this fine young lawyer here protects 

us. I thought maybe you'd be down in Texas working or something. 

CLMT; No, sir. Worked online. 

ALJ: Online? And then you've -- so, you've been in- Oklahoma the 


whole time? Where did you work when you were working? 
CXMT: I had my own 


ALJ: You had your own business? And where was it located? 


CLMT: 


Me and my mom opened up 



in Moore . 
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ALJ: In Moore. Okay. So, that was a going business? 

CLWT; I was very outgoing. I loved to work, now I can't. I 
want to so bad, but I can't. 

AU: How do you spend your days? 

CLMT: In bed or on the couch. 

ALJ; All right. have some questions. 

ATTYi I do. Your Honor. 

EXAMINATION OF CLAIMANT BY ATTORNEY: 

Q Mr. dm^aglwhen did the frequent nausea and diarrhea . start for 
you? Was that in 2003? 

A It started then and started getting real bad so I quit 


working . 

Q Okay. And when was that? 

A When I started using my walker. 

Q So, 2005? 

A Yeah. 

Q Okay. Did you ever have issues with not making it to the 
bathroom in time, or going in your pant? How frequently did that . 
happen? Mas it a weekly occurrence, a monthly occurrence? 

A It happens probably a couple times a week. 

Q Okay. Was it the same back then as well? 

A Yes. 

Q Okay. Were you havirig any difficulty or any problems with 
headaches back then? 

A Yes, sir. I've had headaches ever since I was 11. 

Q Okay. So, when did they become disabling? 
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A When I got my walker, that's when I started getting really bad 
and everything started hurting. 

Q Okay. Has your fatigue just as bad back then as it is now or 
has it gotten worse? 

A I can't walk from my bed to my couch without getting weak. 

Q Okay. 

A I mean and that ' s maybe seven feet and I mean and I get winded 
walking up the stairway just even to get inside the building I had to 
sit down because I was winded. 

Q Okay. Do you have any difficulty bathing or showering? 

A I have to have help. 

Q Who helps you? 

A 

Q When's the last time you've been able to get a bath or a 
shower unassisted? 

A I can't take a bath, I usually take a shower. I have a chair 
that I put in my shower and it helps. 

Q Okay. How long have you had to use that? 

A Pretty much ever since I had the walker. 

Q Okay . 

A Because I can't -- I lose my balance and I fall. 

Q Okay. Are you having any trouble sleeping? ' 

A I have really bad insomnia. I'm on two different kinds of 
sleeping pills. I mean one of them works for my nerves, I think, I 
guess I'm not sure. I take Seroquel and some -- I have the bottle 
man, I can't -- 
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Q Would you describe -- do you have, other than your leg pain, 
your neuropathic pain, do you have just a general sense of or feeling 
of almost flu like symptoms, just body aches? 

A I have like I have the flue all the time. All the time my 
legs feel like I've been beaten with a baseball bat. My feet they 
feel like there's needles' just sticking in them and I mean if I don't 
have my walker that the pain gets so intense that I just fall. 

Q Okay. Are you having any sweating problems? 

A I have severe night sweats where I'm supposed to wear a pain 
patch and 1 have such severe sweats that the patch just comes right 
off. 

Q Okay. And I'm not going to ask you too many more questions. 
Before you got your walker, what do you feel was your most severe 
symptom that was keeping you from working? 

A The nausea, the vomiting, just feel overall sick. 

Q Okay. And when you did- vomit was that a daily occurrence -- 

A Yeah. 

Q -- was it a monthly occurrence? Okay. 

A It was daily. I mean I take like 15 pills -- 15 different 
kinds of pills a day. I mean it's just fighting off hoping that I get 
my anti-nausea medicine in ray system before I get out of the restroom 
and it's' in my system where I'll puke. 

Q Okay. And when's the last time that you left your house 
unaccompanied by someone else? 

A A few years . 

Q When you do leave the house you go with somebody, correct? 
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Who do you go with? 

A I don ' t drive . 

Q Who do you go with and where do you go? 

A takes me to ray doctor's appointment and my mom takes me 

to the grocery store. 

Q Okay. How often are you able to get out and go to the grocery 
store with your mom? 

A Once a month. 

Q Okay. Is that kind of to just get out? 

A Yes. She said maybe it would be good for me if I get out. I 
mean they have those carts that you can ride. 

Q Sure. Okay. Thank you very much Mr. 

ATTY: No further questions, Your Honor. 

ALJ : Doctor I've still got you on the phone and it's occurred to 

me that we may not need you anymore this morning. That we need to ask 
you anymore questions today. 

ATTY: I just have one question for him. Your Honor. 

ALJ: The doctor? Okay. 

ATTY: is it possible to have severe AIDS or HIV 

related symptoms and have an extremely a relatively CD4 count. 

ME: I think you could have anxiety, yes. Because as I don't 

think CD4 has to do with your raentab state. I think he's had real 
anxiety. Now, I have a question for him. Has he has been -- ever 
been on anti retroviral therapy? 

CLMT: Retro -- what's that? 

ME: I don't find it in his chart by the way. 
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ALJ: Did the doctor fail? 

ATTY: Yes. 

ME: The real H-A-A-R-P is real good -- be good medicine for him. 

CLMT: Yes. 

ALJ : You were on that? 

CLMT: I do take it now. 

ME: I can't -- I haven't found it in the records. 

ALJ: Well, he says he takes it now. Who's prescribing that? 

CLMT: 

ALJ : Dr . he says is prescribing that for him and he ' s 

taking that . 

HE: Well, I didn't find it in his notes and I looked 

specifically for it, but his notes are a lot of them are handwritten 
and he sometimes change route and works there. 

CLMT: Atripla is what I take. 

ALJ: What? 

CLMT: Atripla. 

ALJ: Well, he's in fact looking at his pill bottles, or pill 
bottle to see what the e:jact stuff is. So,. I kind of missed that 
myself. What do you have there Mr. flHHBUV' 

CLMT: A-T-R-I-P-L-A. 

ALJ: A, A what? 

CLMT: Oh, I'm sorry. A-T-R-I-P-L-A. 

ALJ: A-T-R-I-P-L-A, Atripla. 

ME: Yeah, that so much I know. 


ALJ: Yeah. 
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ME: Taking -- that's to try to counteract certain virus accounts 

that he has see . 

ALJ; Yes. 

ME: But those new blood runnings tell me I couldn't find in his 
chart because he had been starting them then and that's pretty common 
when you have a -- higher count if, than you actually had if he's 
being on it and obviously you'll find it. 

ALJ : Okay . 

ME: But hearing that still goes with what I said. I think he 
has acute days and I think he's basically a problem because his CDS 
count is higher than the CD4 . 

ALJ; All right. Anything else from the doctor before I let him 

go? 

ATTY: No, Your Honor. 

ALJ: I guess these are the three cases you had today doctor, 
right? 

ME: That's correct. 

ALJ: Well, okay then we won't talk to you for a while. 

ME: I'll talk to you tomorrow. 

ALJ: Thank you. 

ME: Okay. 

ALJ: Okay. The doctor's testimony has been favorable to the 

claimant . 

REEXAMINATION OF CLAIMANT BY ADMINISTRATIVE LAW JUDGE: 

Q Can you handle your own money? 

A He handles everything for roe he takes care of me . 
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Q So, you may need help. That’s something you need to go over 
with the PO then. I didn’t know if your friend would help you handle, 
your mother, who, but somebody may need to help you if you’re so sick 
you can’t hardly manage those things. 

A Yeah. He takes care of everything for me. 

Q What about . 

A If it wasn't for him -- 

Q -- is this apartment on the ground floor? Otherwise, you’d 
have a heck of a time. 

A I wouldn't be able to get upstairs. 

Q How'd you get in the building today? 

A It was so hard. 

Q Which ramp did you come up or sidewalk? 

A We drove around a couple times, I couldn't find an entrance, 
so I -- there was a ramp and I just started walking up that and I had 
to stop twice walking up the ramp and I don't have a -- and a man came 
outside with an umbrella and just helped me walk in side. 

Q We warned them before we moved to this building, this was not 
a handicapped friendly building. That cited one of at least the 
Rehabilitation Act that applies to Federal buildings. A long ramp has 
actually got six ramps and little platforms or flat spaces in the 
kingdom. So, that's their trick, you understand what I'm 

A Yeah. You've to be able to stop. 

Q It's only 187 feet from the sidewalk level to the front door, 
but it's actually six ramps and each ramp is short enough to meet the 


Rehabilitation Act. 



592 


24 

ATTY: And they've got that that huge one the size of a football 

field coming up the front. 

ALJ: Yeah. And on the west -- on the east end they've got more 

steps and they had so many people falling on the steps and they took 

those out and put in another ramp and it's only got a couple of ramps, 
but again because it's got two ramps and step and a landing and the 
planning that they set out that gets by. Write your congressman. 

Write your senator. 

CLMT: Yes, sir, 

ALJ: I hope you never have to come up here again to think about 

the other people that are following you. I just help people, put that 

on the record, because it's disgusting. I was a union rep and we 
negotiated over details and I said, this is not going to be good and 
they said well its not affecting the employees. In other words, why 
do you care about it, you're representing the employees, the judges, 
doesn't affect what you do. I said well as a matter of fact it does 
affect me with my bad heart number one. Number two, are you telling 
me I shouldn't be concerned about our claimant's that are coming to 
these hearings on crutches, walkers, wheelchairs. Now, what kind of 
people do you think we are. Do you know who we deal with? Oh, I got 
upset about that . 

ATTY: What was their response? Obviously, they didn't listen. 

ALJ: No. No. I'm still not happy about it. Well, anything 

else I need to ask. Can you get out to any socializing events with 
people, like go to a church service -- 

CLMT: I get too sick. I get too scared that I'm going to lose 
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my bowels . 

ALJ: -- family dinner or anything like that? 

CLMT; My parents live in Moore and they come to my house every 
once in a great while, but I mean I don't get out. 

ALJ: I just kind of realized is this address -- is that Purcell? 

That's in Purcell. Okay. I want to see if that's a neat area. 

CLMT: It's beautiful over there. 

ALJ: I have so much stuff I'd have to have a big house. I think 

because I have so much stuff, because you sometimes get wedded to your 
stuff. Okay. I think we've covered everything today. Anything else 
counselor? 

ATTY: No, sir. 

ALJ: All right then we'll close the hearing. 

(The hearing closed at 11:54 p.m., on April 29, 2009.) 

CERTIFICATION 

I have read the foregoing and hereby certify that it is a true 
and complete transcr ipti on of the testimon y recorded at the hearing 
held in the case of / before Administrative Law 

Judge Peter M. Keltch. 



Caroline Musterman, Proofreader 
Free State Reporting, Inc. 
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Office/Outpatient Visit 



Eiectronicallv signed by provider on 10/25/2008 11:10:02 PM 
Printed on 03/04/2009 8112:11 pm. 

SUBJECTIVE: 


He is a new patient. 

HQl 

Problem to be addressed: Peripheral neuropathy: 

This is the first visit to this office for this problem. The symptoms started more than 5 years ago. The symptoms, 
however, started worsening 3 years ago. The affected body area is the trunk and extremeties diffusely. He 
characterizes the symptoms as moderate to severe in intensity, constant, aching, sharp, and numbness and 
tingling. He rates his pain overall at a 9 with 1 being mild and 10 baiitg sevare-the worst, pain the patient has ever 
experienced. Aggravating factors include movement in general. Prior work-up has included the following: a CT 
scan, an MHi, and an X-ray. There have bean no previous episodes. His current primary physician is Dr. ' 

. His previous physician was Or. ' n. The patient is rafered by Dr. ' 

ROS: 

CONSTITUTIONAL: Positive for fatigue, fever. r>ight sweats and unintentional weight gain. Negative for chilis or 
unintentional weight ioss. 

EYES: Positive for use of glasses or contacts. Negative for blurred vision. 

E/N/T; Positive for nasal congestion and frequent rhinwrhsa. Negative for ear pain, diminished hearing, 
hoarseness, sore throat or tooth pain. 

CARDIOVASCULAR: Positive for dizziness. Negative for chest pain, palpitations or tachycardia. 

RESPIRATORY: Positive for chronic cough, dyspnea end frequent wheezing. Negative for hemoptysis. 
GASTROINTESTINAL: Positive for abdominal pain, add reflux symptoms, anorexle, abdominal bloating, diarrhea 
and heartburn. Negative for constipation, hemorrhoids or melena. 

GENITOURINARY: Negative for unprotected intercourse and impotence. 

MUSCULOSKELETAL: Positive for arthralgias, back pain, joint stiffness and myalgias. 

INTEGUMENTARY: Positive for rash. Negative for acne, atypical mole(s), extremely dry skin, jaundice, prurttls or 
wartls). 

NEUROLOGICAL: Positive for dizziness and haedaches. Negative for fainting. 

HEMATOLOGIC/LYMPHATIC: Positive for easy bruising. Negative for excessive bleeding, history of biood 
transfusion or lymphadenopathy. 

ENDOCRINE: Positive for temperature intolerences and polydipsia. Negative for hair ioss or polyphagia. 
ALLERGiC/iMMUNOLOGIC: Positive for seasonal allergies and risk factors for HIV. Negative for perennial 
nllergies or frequent URI-type illnesses. 

PSYCHIATRIC: Positive for anxiety, depression, feelings of stress, difficulty concentrating and sleep disturbance. 
Negative for suicidal thoughts. 


Past Medical Historic 

Aids/ HIV 
Hyperlipidemia 
Peripheral Neuropathy 
Shingles 
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CURRENT MEDICAL PROVIDERS; 
Primary care provider|^H 
interventional Pain M^^Rment: Dr. 
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Hamorrhotd Sx 

Family MIstaiYL 

Father: Congestive Heart Failure; CAD; Myocardial Infarction 

Mother: Carotid Artery Stenosis; Congestive Heart Failure; Myocardia! Infarction 

Social History : 

Occupation: Unemployed 

Marital Status: Married (by common taw) 

Children: None 


Tobacco: Cigarettes: Currently smokes 1/2 pack per day. 


Allergies: 

Compazine: 

Imitfex; 

Promethazine HCI: 


Atripla 600mg/200mg/300rng Tablet Take 1 tablatla) by mouth dally 

Lipitor 80mg Tablet Take 1 tab!et(s) by rnouth daily 

Tricor 1 45mg Tablet Take l.tabletisl by mouth daiiy 

Acyclovir 400mg Tablet Taka 1 tabletis) by mouth qid for 6 days 

Albuterol 90mcg/1 actuation Ora! Inhaler 2 puffs prn 

Norco 10mQ/325mg Tablet 1 tabletis) by mouth Bx a day 

Promethazine HCI BOmg Tablet Take 1 tabletis) by mouth q 4 to 6 hr 

Trazodone HCI 

Xanax 2mg Tablet 

OBJECTIVE: 

Vitals: 

CurreplL 10/24/2008 9:25:26 AM 
Wt: 231 lbs 

BP; 120/76 mm Hg; P: 67 bpm; R: 16 bgm 
Exama; 

GENERAL: well developed; well nourished; well groomed: no apparent distress 
EYES: lids and conjunctiva are normal: PERRL; 

E/N/T: normal nose; norma! external auditory canals and tympanic membranes; Oropharynx: normal mucosa, 
palate, and posterior pharynx; 

NECK: Neck is supple with full range of motion: No lymphademopathy; thyroid is normal to palpation; 
RESPIRATORY: normal respiratory rate and pattern with no distress; rtionchi heard diroughout; diffuse expiratory 
wheezes 

CARDIOVASCULAR: normal rate; regular rhythm; normal 51 and 52 heartsounds with no S3 or 54 
GASTROINTESTINAL: normal bowel sounds; no masses or tenderness: no organomegaly; 

MUSCULOSKELETAL: Legs show dindnishad sensation hips down, hyperaigeaie present as well. Trace edema 
bilaterally. Ha usas a walker. He can barely gat up on the exam- table. Dtmrnshed sensation from knees down 
SKIN: no ulcerations, lesions or rashes; no peripheral extramity edema; 
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PSYCH: mental status: alert and oriented x 3; appropriate affect and demeanor; recent and remote memory are 
intact; good insight and judgement; 

ASSESSMENT: 

957.1 Neuropathic pain 
729.5 Leg pain 

272.2 Mixed hyperlipidemia 
307.42 Chronic insomnia 

ORDERS: 

Mads Preflcribad: 

Refill of: Norco 10mg/325mg Tablet Take 1-2 tabletts) by mouth q6h prn pain #100 {One Hundred and Eighty) 
tabietls) Refills: 0 

Chantix Img Tablet Starter pack O.Smg bid x 10 days then Img bid #1 (One) packetfs) Refills: 0 


PLAN: 

Neuropathic pain 
RECOMMENDATIONS: 

Will continue current opiate management and Increase Lortab to up to 6 daily until we see what lowering statins 
does to myopathy 

Pain management recommendations: 

Continue the following medications at the dosage on the medication list: Lyrica. 

Leg pain 


MEDICATIONS: See prescriptions ordered today on medication list 

Refill of medication for this problem which ts present in the medication list was given today. 


FOLLOW UP:' Schedule a follow-up eppointment in 3 weeks. 
Mixed hyperlipidemia 


RECOMMENDATIONS: 

1 told him to go ahead and cut Lipitor and tricar. Discuss with 
Vytorin. Would like to see whet baseline pain is off ststirts 


Chronic insomnia 


further about discontinuing or changing to 


RECOMMENDATIONS: 

Seroquei samples given for anxiety and sleep. Titrate as necessary 
Trie! of Chantix for smoking cessation. 

Prescr iptions: 

Refill of: Norco 10mg/325mg Tablet Take 1 -2 tab(et(s) by mouth q6h pm pain #180 (One Hundred and Eighty) 
tablet(s) Refiiis: 0 

Chantix Img Tablet Starter pack 0.5mg bid x 10 days then Img bid #1 (One) packet(s) Refills: 0 
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1 of 3 

4 MD; Assistant: , 

Electronically signed by provider on 11/13/2008 08:42:53 PM 
Printed on 03/04/2009 at 12:11 pm. 

SUBJECTIVE: 



Office/Outpatient Visit 

Visit Date: Thu, Nov 13, 2008 09:57 am 

Provider; • MD (Supervisor: 

Location: VHIf arniiy Medicine 


CCi. 

He is an established patient. He is here to follow up on the following: foot pain and lag pain. 

mi. 

His symptoim are about the same. He feels as though the syniptome are not controlled at this point. He 
cheracterizes the foot pain as moderate in intensity. He rates his pain ovarad at a 8 with 1 being miid and 10 
being severe, the worst pain the patient has ewer experianced. He needs the following medication refills; Norco. 
The following ere medication chengas from the last visit: Seroquei for sleep and changing tricor and stating to' 
Vytorin. Patient states the Seroquei samples that were given to him worked greet. Ho is eteeping better. Patient 
does state thet he feels like he is coming down with flu like symptoms. He doeen't report much change since 
chengtng form Statins/Tricor to Vytorin. He does look qwte a bit better. He reporta much improved sleep since 
taking Seroquei at bedtime. He and hts significant other get significant foUicutite rashes which is present today. 


Past Medical History: 


Aids/ HIV 
Hyperltpidamia 
Peripheral Neuropathy 
Shingles 


CURRENT MEDICAL PRO VIDERS : 
Primary care provider: Or.fmBf 
Interventional Pain fVlanegemer>t: Dr.1 


Sur gical History; 


Hemorrhoid Sx 


F amily History; 

Father: Congestive Heart Failure; CAD; Myocardial Infarction 

Mother: Carotid Artery Stenosis; Congeetlv# Heart Failure; Myocardial infarction 

Social Historv! 

Occupation: Unemployed 

Marital Statue: Married (by common taw) 

Children: None 

Tobacco/ Alcohol/Suoplements ; 

Tobacco: Cigarettes; Currently smokes 1/2 peck per day. 

ailBtgiesL 

Compazine: 

imitrex: 
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Office/Outpatient Visit 

Visit Data; Thu, Nov 13, 2008 09:57 am 

ProvIdBr: MD {Supervisor: MD; Assistant: 

Location'.^lHlFsmiiv Medicine 

Electronically signed by provider on 11/13/2008 08:42:53 PM 
Printed on 03/04/2009 at 12:1 1 pm, 

Chantix Img Tablet Starter pack O.Smg bid x 10 days then Img bid 

Atfipla 600mQ/2.00mg/300mg Tablet Take 1 tablatfsj by mouth dally 

Lyrica 1 50mg Capsules 1 cap three times daily by mouth for nerve pain 

Norco 10mg/325mg Tablet Take 1-2 labletls} by mouth q6h prn pain 

Acyclovir 400mg Tablet Take 1 tabletls) by mouth qid for 6 days 

Albuterol 90mcg/1 actuation Orel inhaler 2 puffs prn 

Promethazine HCl 50mg Tablet Take 1 tabletfs) by mouth q 4 to 6 hr 

Trazodone HCl 

Xanax 2mg Tablet 

Atropine Sulfate 0.4mg Tablet 

Seroque! TOOmg Tablet 1 tab at bedtime 

Suboxone 2mg/0,5mg Tablets, Sublingual 1 tab daily under the tongue for pain loo be started 

OBJECTIVE: 

Viteiai 

CuilBrii;.ll/l3/2008 10:08:02 AM 
Wt: 235 lbs 

BP: 118/80 mm Hg: PMOObpm 
Exams: 

GENERAL: well developed; well nourished; well groomed; no apparent distress 
EYES: lids and conjunctiva are normal; PERRL; 

E/N/T; normal nose; normal external auditory canals and tympanic membranes; Oropherynx: normal mucosa, 
palate, and posterior pharynx; 

NECK: Neck is supple with full range of motion; No iymphadamopathy; thyroid is normal to palpation; 
RESPIRATORY; normal respiratory rate and pattern with no disireea; normal breath sounds with no rales, rhonchi, 
wheezes or rubs; 

CARDIOVASCULAR: normal rate; regular rhythm; normal SI and S2 heerlsounds with no S3 or S4 
GASTROINTESTINAL: normal bowel sounds; no masses or tenderness; no organomegeiy; 

MUSCULOSKELETAL: Legs show diminished sensation hips down, hyperalgesia present as well. Trace edeme 
bilaterally. He uses a walker. He can barely gat Up on ^ exam taMe. Oimlnshed set^sation horn knaas down 
SKIN; mUd fofUcuirtta changes on the upper arme; no peripheral extremity edema: 

PSYCH: mental status: alert and oriented x 3; appropriate affect and demeanor; recent and remote memory are 
intact; good insight and judgament; 

ASSESSMENT: 


356.8 

Peripheral neuropathy 

307.42 

Chronic insomnie 

957.1 

Neuropathic pain 

704,8 

Folliculitis 

PLAN: 
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Office/Outpatient Visit 
Visit Dat a: Thu, Nov 1 3 . 2008 09:57 am 
Providar: MD (Supervisor: i 

Location^ViFamiiy Madicina 


^ MD; Assistant: i 


Electronically signed by provider on U /1 3/2008 08:42:53 PM 
Printed on 03/04/2009 at 12:1 1 pm. 

Peripheral neuropathy 


3of3 


Pain management recommendations: 

Suboxone/Subutex explained In depth including the following: 

1. Subl!r>guai route of delivery. 

2. Off label use for pain management. 

3. It is less addictive In nature than traditional narcotics and weaning off is poeelbie. 

Follow up for Suboxone/Subutex induction at the patient's earliest convience. 

Will add MS Contin and wean iorteb after he is on Suboxona 

Pra scriptions: 

Suboxone 2mg/0.5mg Tablets, Sublingual 1 tab daily under the tongue for pain #30 (Thirty) tabletls) Refills: 0 
Chronic insomnia 


Pain management racommMidations: 

Continue the following medications at the dosage on the mediCBtion list: Seroqual. 

Neuropathic pain 

RECOMMENDATIONS: 

Keep follow ups with Or.^^B 

Pain manegamant recommendations: 

Titrate Lyrics to maximum affective dose somewhere between 200*350mg dally divided TID. Monitor for side- 
effects Including dizziness, blurred vision, latigua. and leg swell'mg. 

Foliicuiitls 

RECOMMENDATIONS: 

Use bactrim as prescribed for foflicuirts and use low dose bleech solution is bath water. 
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Office/Outpalient Visit 
Visit Dat e: Mon, Dec 22 , 2008 08:19 am 
Provider: IBWIB WWIW MD {Supervisor: \ 

Loca1ion:^BVlFaTnHY Medicine 

ElectroAicaiiv signed by provider on 12/22/2008 08:59:22 AM 
Printed on 03/04/2009 at 12:1 1 pm. 

MEDICATIONS: 

Refili of medication for this problem which is present in tfte medication list was given today. 

LABORATORY: labs ordered include the following: 

Urine Toxicology Screening-Test Code 2126 

Pain management recommendations: 

No changes in Suboxona/Subutex therapy at this time. Continue current medication dosing schedule. 

A pain management contract was filled out by the petiwt today. He is in agreement of the contents. 

UDS positive for THC end he admits ocassional usa, sspecieliy since being out of pain medication. UDS must be 
clean next visit, he understands 


•MO; Assistant; 1 


FOLLOW UP: Schedule a follow-up visit in 1 month. Call prior with new or worrisome symptoms 


Refill of: Suboxone 2mg/0.5mg Tablets, Sublingual 1 tab daily under the tongue for pain iftSO (Thirty) tabiet(s) 
Refills: 0 

ReHli of; Norco 10mg/325mg Tablet Take 1-2 tablet(s) by mouth q6h prn pain #180 (One Hundred and Eighty) 
tableifs) Refills; 0 

Orders: 

80101 Urine Toxicology Screening; Test Code: 2126 (xIO) 

Chronic insomnia 


MEDICATIONS: 

Refill of medication for this problem which Is present in die medication list we$ given today. 

Prescriptions: 

Refill of: Seroquel 200mg Tablet 1 tab at bedtime #30 {Thirty) tab!et(s) Refills; 6 
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Office/Outpatient Visit 

Visit Dat e: Mon, Jan 19 , 2009 08; 17 am 

Provider: MBWP BBBBI MD (Stipe/visonfMHHHHVk MD; 

Location.^dVtamiiy Medicine 


Assistant: 


EiectronicaHy signed by provider on 01/19/2009 09:40:27 AM 
Printed on 03/04/2009 at 12:11 pm. 

SUBJECTIVE: 


1 of4 


CQx. 

He is an estebiished patient. He is here to follow up on ^e following: Peripheral neuropathy and chronic pain 
syndrome. 

HPl;, 

Problem to be addressed: Chronic pain syndrome symptoms: 

His symptoms are improving. The change in condition ia due to the following: due to increase in dose of pein 
mads. His chronic pein syndrome is nearly controlled at diis point. He rates his pain overail et e 3 with 1 being 
mild and 10 being severs, the worst pain the patient has ever experlancsd. He characterizes the chronic pain 
syndrome as moderate in intensity, constant, just painful and difficult to describe, shooting/stabbing, burning, end 
needles. The patient needs the foltowing medicstions lefiilad today: pain medications Suboxone. Currently he is 
taking the following dosa of Suboxone; 2mg/0,Smg 1/8 tab 4 times per day. The foltowing are medication 
changes from the last visit: Vytorin has been added. He has been experiencing the following adverse medication 
side-effects: dizziness, fatigue, neusea and vomiting. Compliance with treatment haa been good; he takes his 
medication as directed and follows up as directed. Depression screening la positive for Agitation, anhedonia 
(decreased interest in soclartzing and sex ), tendency towards indecisiveness, depressed mood and noticing mood 
swings w/ Suboxone. Having Gl difficulties & would ilka referral for endoscope - was scheduled in the pest & 
never done. 


P ast Medical Htato rv: 


Aids/ HIV 
Hyperlipidemia 
Paiipherai Neuropathy 
Shingles 


CURRENT MEDICAL PRO VIDERS : 
Primary care provider: 
interventional Pain Management: Or.|[ 


Surgic a lHistPtY; 


Hemorrhoid Sx 


F.amlly.HlBtor v: 

Father: Congestive Heart Failure: CAO; Myocardial infarction 

Mother: Carotid Artery Stenosis; Congestive Heart Failure: Myocardial infarction 

Socia l Hiatory; 

Occupation: Unemployed 

Merttai Status: Married (by common law) 

Children: Nona 
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Office/Outpatient Visit 
Visit Data: Mon, Jan 19. 2009 08:17 am 
Provider; MD (Supervisor:! 
Location'.fl^vFamily Medicine 


I MD; Assistant^ 


Electronicaiiy signed by provider on 01/19/2009 09:40:27 AM 
Printed on 03/04/2009 at 12:1 1 pm. 

T-obawg/Aicohol/SgppIflmantB; 

Tobacco: Cigarettes: Currently smokes 1/2 pack per day. 


AHarqifl s; 

Compazine: 

imitrex: 

Curr ent Medications: 

Suboxone 2mg/0.5mg Tablets, Sublingual 1 tab daily under the tongue for pain 
Chantix 1mg Tablet Starter pack 0.5mg bid x 10 days then Img bid 
Seropue! 200mg Tablet 1 tab at bedtime 

Atripla 600mg/200mg/300mg Tablet Take 1 tabletfs) by mouth daily 
Lyrica 1 50mg Capsules 1 cap three times daily by mouth for nen^e pain 
Norco 10mg/325mg Tablet Take 1-2 tabietls) by mouth q6h prn pain 
Bactrim DS Tablet 
Atropine Sulfate 0.4mg Tablet 

Acyclovir. 400mg Tablet Take 1 tablet(s) by mouth qid for 5 days 
Albuterol 90mcg/l actuation Oral Inhaler 2 puffs prrt 
Promethazine HCl SOrhg Tablet Take 1 tablet(s) by mouth q 4 to 6 hr 
Xanax 2mg Tablet 


OBJECTIVE: 


yhois^ 


2 of 4 


Cur.cflnll.1 /1 9/2009 8:21:30 AM 
Wt: 230 lbs 

BP: 138/98 mm Hg; P: 120 bpm 

Exams; 

GENERAL: well developed: well nourished: welt groomed; no apparent distress 
EYES: fids arfd conjunctiva are normal: PERRL; 

E/N/T: normal nose: normal external auditory canals and tympanic membranes: Oropharynx; normal mucosa, 
palate, and posterior pherynx; 

NECK: Neck is supple with full f8r>ge of motion; No lymphademopathy; thyroid Is normal to palpation; 
RESPIRATORY: normal respiratory rata and pattern with no diatresa; normal breath sounds with no rales, ihonchi. 
whaezes or rubs; 

CARDIOVASCULAR: normal rate: regular rhythm; norntal SI and SZ heartsounds with no S3 or S4 
GASTROiNTESTINAL: normal bowel sounds; no masses or tandemess; no organomegaly; 

MUSCULOSKELETAL: Legs show diminished sensation hips down, hyperalgesia present as well, Trace edema 

bilaterally. He uses a walker. Olminshed sensation from knees down 

SKiN: mild folliculitis changes on the upper arms; no peripheral extremity edema; 

PSYCH: mantel status; alert and oriented x 3; appropriate affect end demeanor; recent end remote memory are 
intact: good insight and Judgement; 

ASSESSMENT: 


338.4 Chronic pain syndrome 

307.42 Chronic insomnia 
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Office/Outpatient Visit 
Visit Date: Mon. Jan 19, 2(X)9 08:17 am 
Provtder:5[||||||HHBiBa^D (Supervisor:^^ 
LocBtion:^mFami!y Medicine 


MO; Assistant: 



Eiecironicany signed by provider on 01/19/2009 09:40:27 AM 
Printed on 03/04/2009 at 12:11 pm. 

957.1 Neuropathic pain 

787.02 Nausea 


PLAN: 

Chronic pain syndrome 


3of4 


Pain management recommendations: 

Wilt start the following diuretic for peripheral edema cantroi'. Aldactazide to be initated for peripheral edema. It 
was discussed that muitipie medications used in pain management can cause peripheral sdema especiatty when 
used in combination.. 

Duragesic patch will be started at this time and titrated eccordingty. Monitor for side-effects as discussed. 


FOLLOW UP: Schedule a follow-up visit in 1 month. Call prior with new or worrisome symptoms. 

Pre scriptions: 

Duragesic 12mcg/hr Transdermal Patch Apply 1 patchCes) to upper torso as directed every 46 hours as needed 
for pain #3. {Three) 5 patch box Refills; 3 

Chronic insomnia 


Pain management' recommendations: 

As sleep hygiene ta essential to good pain control, he is to continue current sleep msdicetlon. 


Prescriptions: 

Alpra 2 olam Img Tablets. Extended Release 3 tablets by mouth daily for anxiety (Ninety) tabletfs) Refills: 0 
Aldactazide 50mg/50mg Tablet Take 1 tabietis) by mouth daily for fluid retention. This is a diuretic. ffSO 
(Thirty) tabletls) Refills: 6 

Neuropathic petn 


Pain management recommendetions: 

The fallowing medications ere to be continued 86 listed on the current medication Hat In the chart or as directed: 
Lyrica. 

Nausea 

RECOMMENDATIONS: 

Trial of Regien for chronic severe neusea and GERD. 


FOLLOW UP: Schedule a follow-up visit in 1 month. Call prior with new or worrisome symptoms. 

P rescriptions:. 



Page 14 of 31 



606 


Office/Outpatient Visit 
Visit Pet e: Mon, Jan 1 9, 2009,08:17 am 
Providar: (Supervisor;!} 

Location:!^HFamfty Medicine 


I MO; Assistant: 


ElectronicaMy signed by provider on 01 /1 9/2009 09:40:27 AM 
Printed on 03/04/2009 at 12:1 1 pm. 

Reglan lOmg Tablet Take 1 tabletfs) by rnouth 4 times daily tor nausea. Before each mea! and bedtime #120 
(One Hundred and Twenty) tablet(s) Refills: 11 
Zofran 4mg Tablet 1 tab every 4 hrs as needed for nausea #90 (Ninety) tablet(s) Refilis; 3 
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1 of 3 

Visit Dat e: Tue, Feb 17 . 2009 08:19 am 

Provider: MO <Supervisor;4VBBHHIII^« MD; As5istent:4HHHHBHHll 

Locatfon'.^flKpamiiy Medicine 

Efectronicaily signed by provider on 02/17/2009 09:06:57 AM 
Printed on 03/04/2009 at 12:11 pm. 

SUBJECTIVE: 

CC;. 

He is an established patient. He is here for follow up. 

HBl 

Problem to be addressed: Peripheral neuropathy symptoms; . 

His symptoms are worse. He characterizes the peripharai neuropathy ea moderate to severe In intensity. He rates 
his pain overall at a 9 with 1 being mild end 10 being severe, the worst pain the patient has ever experienced. He 
needs the following medication refills: Norco. Saroquel, Xanax. Patiant would Ilka to discuss changing his 
Fentanyi patch or Increasing it. It does not seem to be doing anything for the patient. He states he had a a very 
bed month with hfs pain. He was also told to decrease his Xensx from 2mg tid to Xanax XR 1mg bid and is not 
doing well wKh this. Patient states he is more nauseated this month, his stomach medications are not helping and 
sometimes feels it makes It woree. Patient would like to discuss Marinol. He can get it for free with his through a 
state prgram. 

Past_fi/lsdifiaL Hislorv / Family History / Social History: 

Past Medical History : 



Office/Outpaiienr Visit 


Aids/ HIV 
Hvperflpidernla 
Peripheral Neuropathy 
Shingles 


CURRENT MEDICAL PRO VIDERS : 
Primary cere provider: Dr.HI0l 
Interventional Pain Management: Or.j 


SurgiCftlJUatPix;- 

Hemorrhold Sx 


.FjLmiTtiliaiatXL 

Father: Congestive Heart Failure: CAO; Myocardial Infarction 

Mother: Carotid Artery Stenosis; Congestive Heart Failure; Myocardial Infarction 


Social Histo ry:, 

Occupetion: Unemployed 

Marital Status: Married (by common law) 

Children: None 

TobaccolAtepho f/Supplementai. 

Tobacco: Cigarettes: Currently smokes 1/2 pack per dey. 


Macgifiai- 

CompBzIne: 
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Office/Outpatient Visit 
Visit Pat s; Tub, Feb 1 7 , 2009 08:18 am 
Provider: VBpiHHBIb (Supervisor: | 
Locationr^l^^anniiY Medicine 


IMP; Assistant: 4 


Electronically signed by provider on 02/17/2009 09:06:57 AM 
Printed on 03/04/2009 et 12:11 pm. 

Imitre'x; 


2 of 3 


C urrent Medications: 

Aldactazide 50mg/50mg Tablet Take 1 tabletls) by mouth dally for fluid retention. This Is a diuretic. 

Alprazolam Img Tablets, Extended Release 3 tablets by mouth daily for anxiety 

Duragesic 12mcg/hr Transdermal Patch Apply 1 patch(es) to upper torso as directed every 48 hours as needed lor 
pain 

Regian 10mg Tablet Take 1 tabletfs) by mouth 4 times daily for nausea. Before each meal and-bedtime 

Suboxone 2mg/0.5mg Tablets, Sublingual 1 tab daily under the tongue for pain 

Zofran 4mQ Tablet 1 tab every 4 hrs as needed for nausea 

Chantix Img Tablet Starter pack O.Smg bid x 10 days then Img bid 

Seroquel 200mg Tablet 1 tab at bedtime 

Atripia 600mg/200mg/300mg Tablet Taka 1 tablet(s) by mouth daily 
Lyrtca 150mg Capsules 1 cap three times daily by mouth for nerva pain 
Norco 10mg/326mg Tablet Take 1-2 tabletls) by mouth q8b prn pain 
Bactrim DS Tablet 
Atropine Sulfate 0.4mg Tablet 

Acyclovir 400mQ Tablet Take 1 tabfet(s) by mouth qid for 5 days 
Albuterol 90mcg/1 actuation Oral inhaler 2 puffs prn 
Promethazine HCl 50mg Tablet Take 1 tabletls) by mouth q 4 to 6 hr 
Xanax 2mg Tablet 

OBJECT»VE; 

Vitals: 

aiCXflflt;_2/1 7/2009 8:29:54 AM 
Wt: 230 lbs 

8P: 118/89 mm Hg; R: 18 bpm 

Exejitsi. 

GENERAL: weif developed) well nourished; well groomed: no apparent distress 
EYES: lids end coniunctiva are normal; PERRL; 

NECK: Neck is supple with fuH range of motion; No fymphadamopethy; thyroid is normal to palpation; 
RESPIRATORY: normal respiratory rate and pattam with no dlatrasa; normal breath sounds with no rales, rhonchi. 
wheezes or rubs; 

CARDIOVASCULAR: normal rate; regular rhythm; normai SI and S2 heartsounda with no S3 or S4 
GASTROINTESTINAL: normal bowel sounds: no masses or tenderness; no organomegaly; 

MUSCULOSKELETAL: Legs show diminished sensation hips down, hyperalgesia present as welt. Trace edema 

biiatsralfy. He uses a walker. OImfnshed sensation from knees down 

SKIN: mild foniculltls changes on the upper arms; no peripheral extremity edema; 

PSYCH: mental status: alert and oriented x 3; appropriate affect and demeartor; recent and remote mamory are 
intact; good insight and judgement; 

ASSESSMENT: 

356.9 Peripheral neuropathy 

787.02 Nausea 

338.4 Chronic pain syndrome 
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Office/Outpatient Visit 
Visit Date: Tue, Feb 1 7. 2009 08:18 am 
Provider: (Supervisor: jj 

Location: HHiPamityMedicjne 


k MD; Assistant:) 


Electronically signed by provider on 02/17/2009 09:06:57 AM 
Printed on 03/04/2009 at 12:11 pm. 

729.5 Foot pain 


PUN: 


Peripheral neuropathy 


3 of 3 


MEDICATIONS: 

We will consider Marino! for nausea if patient has 2 months of clean urine drug screens. 

Pain management recommendations: 

The foHowing medications are to be continued as listed on the current medication list in the chart or as directed: 
FentanyL Norco, Seroquel, and Xanax. 

No changes in Suboxone/Subutex therapy at this time. Continue current medication dosing schedule. 


FOLLOW UP: Schedule a follow-up visit in 1 month. Cal! prior with new or worrisome symptoms. 

Prescriptions: 

Refill of; Alprazolam 2mg Tablets, Extended Release 1 tab by mouth twice daily for anxiety #60 {Sixty} tabletis) 
Refills; 0 

Nausea 

RECOMMENDATIONS: 

Call if the irtcreese in Zofran does not help with hie nausea. 

Preecriotions: 

Refill of: Zofran 8mg Tablet Take 1 tablets) by mouth tid #90 {Ninety} teblet(s) Refills: 3 
Chronic pain syndrome 
RECOMMENDATIONS: 

Pt asked about testosterone injections for fatigue and his aex drive. He is having his blood work faxed to us artd 
we wiii consider injections pendirtg the review of his lab work. 

Prescriptions: 

Refill of: Duragesic 25mc0/hr Transdermal Patch 1 patch every 48 hours for pain #3 (Threel 5 patch box Refills; 

0 

Refill of: Suboxone 2mg/0.5mg Tablets. Sublingual 1 tab daily under the tongue for pain #30 (Thirty) tebletis) 
Refills: 0 

Refill of: Norco 10mg/325mg Tablet Take t-2 tablotfs) by mouth q6h prn pain #180 {One Hundred and Eighty) 
tab!ei{s) Refilis: 0 - 
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August 16, 2007 


S: The 32-year oid patient comes in reporting his perii^erei neuropathy is severe. He is almost teary eyed. He cannot even 

finish one person’s haircut He feels fhis^ted and sad. HU ri^t shoulder hurts so bad he cannot lift it over his head or 
pastmidiine. His left shoulder has full range of motion. He repons that he has nausea almost continuously. He is not 
sure if the PHENERGAN is working. He has tried OXYCONTfH AND AVINZA in the past The ROBAXIN caused 
nausea and vomiting. He is just very upset today. Doiies fever, chills, nausea, vomiting, or dUrrhea. Past medical 
history extensively reviewed and placed in chart 

O: General: Alert and oriented and in no apparent dismess. HEENT entirely within norma! limits. Funduscopic exam 

benign. Neck su;^le vrithout adenopathy, megaly or bmit Chest/Heart: Regular rate and rhythm without murmur, rub 
or gallop. Lungs are clear to auscultation. Extremities: No rashes, clubbing, cyanosis or edema. Abdomen is difhisciy 
tender with no giarding or rebound. Normoaciive bowel sounds. Neuro intact Decreased range ofmotion, passive and 
aaive pain to his right shoulder. Decreased strength to hand grip. 

A: 1. Peripheral neuropathy. 

2. AIDS. 


3. 

4. 

5. 

P: 1. 

2 . 


Neuropathy. 

Nausea and vomkiag 

Reportedly degenerative bane disease- 

PHENERGAN 50 mg one tablet p.o. q. six hours. LYRICA 75 mg b.i.d., XANAX 2 mg q. eight houir, 
LORTAB 10 mg q. four to six hcnirs. 1 have miked to him about longer acting products and trying these ai some 
point in the future. 

f will go ahead and write for biro a walker. We will sec ifthe walker does not help him with his mobiilty and 
decrease some oflils pain. 



3 . 
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, MD; Assistant:^ 


OfHce/Outpatient Visit 
Visit Date: Mon, Jan 19, 2009 08:17 am_ 
Provider: ^^1^ {Supervisors 

Locatfon:M|H^amily Medicine 


Electronically signed by provider on 01/19/2009 09:40;27 AM 
Printed on 03/04/2009 at 12:11 pm. 


SUBJECTIVE; 


1 of4 


Ho is an established patient. He Is here to follow up on the fallowing; Peripheral neuropathy and chronic pain 
syndrome. 

HPL_ 

Problem to be addressed: Chronic pain syndrome symptoma: 

His symptoma are improving. The change In condition is due to the following; due to increase in dose of pain 
mads. His chronic pain syndrome is nearly controHed at this point. He rates his pain overall at a 3 whh 1 being 
mild end 10 being severe, the worst pein the patient has ever eKperiancad. He characterizes the chronic pain 
syndrome as moderate In intensity, constartl, juat painful and diffteuit to dascribe, shooting/stabbing, burning, and 
needies. The patient needs the followfng medications refilled today: pain medications Suboxone. Currently ha is 
taking the following dose of Suboxone: 2mg/0.6mg 1/8 tab 4 tlirwis par day. The following are medication 
changes from the last visit: Vytorin has been added. He has bean experiencing the following adverse medication 
side-effects: dizziness, fatigue, nausea and vomiting. Compliance with treatment has been good; he takes his 
medication as directed end follows up ea (Erected. Depression screening is positive for Agitation, anhedonia 
(dacreesed interest in socializing and sex ), tendency towards indacisiveness. depressed mood and noticing mood 
swings w/ Suboxone. Having Gl difficulties & would Ilka referral for. endoscope - was scheduled in the past & 
never done. 


P ast Medical Histo ry; 


Aids/ HIV 
Hyperlipidemia 
Peripharal Neuropathy 
Shingles 


CURRENT MEDICAL PRO VIDERS: 
Primary cere provider; Dr.^MHHl 
interventional Pain Managerfrent: Or.t 


Sjirgical .Higtore;,. 


Hemorrhoid Sx 


Father; Congestive Heart Failure; CAD: Myocardial Infercdon 

Mother: Cerotid Artery Stenosis; Congestive Heart Failure; Myocardlel Infarction 


Social Hiatorv_ 

Occupation: Unemployed 

Marital Status: Married {by common law) 

Children: None 


Permanent Subcommittee on Investigations 

EXHIBIT #10f 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 


IN THE CASE OF 



(Claimant) 


(Wage Earner) 


DECISION 

CLAIM FOR 


Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 



(Social Security Number) 


JURISDICTION AND PROCEDURAL fflSTORY 


This case is before the undersigned on a request forbearing dated February 21, 2008 (20 CFR 
404.929 et seq. and 41 6. 1429 et seq.). The claimant appeared and testified at a hearing held on 
April 29, 2009, in Oklahoma City, Oklahoma. Also appearing via telephone and testifying were 
Jaher^L Reinhardt, M.D., an impartial medical expert. The claimant is represented by| 
attorney. 

The claimant is alleging disability since April 15, 2003. 

ISSUES 


The issue is whether the claimant is disabled under sections 216(i), 223(d) and 1614(a)(3)(A) of 
the Social Security Act. Disability is defined as the inability to engage in any substantial gainful 
activity by reason of any medically determinable physical or mental impairment or combination 
of impairments that can be expected to result in deaft or that has lasted or can be expected to last 
for a continuous period of not less than 1 2 months. 

With respect to the claim for a period of disability and disability insurance benefits, there is an 
additional issue whether the insured status requirements of sections 2 1 6(i) and 223 of the Social 
Security Act are met The claimant s earnings record shows that the claimant has acquired 
sufficient quarters of coverage to remain insured through March 3 1 , 2005. Thus, the claimant 
must establish disability on or before that date in order to be entitled to a period of disability and 
disability insurance benefits. 

After careful review of the entire record, the undersigned finds that the claimant has been 
disabled from April 1 5, 2003 through the date of this decision. The undersigned also finds that 
the insured status requirements of the Social Security Act were met as of the date disability is 
established. 


Permanent Subcommittee on Investigations 

EXHIBIT #10g 
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APPUCABI.E l.AW 

Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 
disabled (20 CFR 404.1520(a) and 416.920(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a step of the evaluation process, the 
evaluation will not go on to the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20 CFR 404.1520(b) and 416.920(b)). Substantial gainful activity (SGA) is 
defined as work activity that is both substantial and gainful. If an individual engages in SGA, he 
is not disabled regardless of how severe his physical or mental impairments are and regardless of 
his age, education, and work experience. If the individual is not engaging in SGA, the analysis 
proceeds to the second step. 

At step two, the undersigned must determine whether the claimant has a medically determinable 
impairment that is severe or a combination of impairments that is severe (20 CFR 
404.1520(c) and 416.920(c)). An impairment or combination of impairments is severe within 
the meaning of the regulations if it significantly limits an individual's ability to perform basic 
work activities. If the claimant does not have a severe medically determinable impairment or 
combination of impairments, he is not disabled. If the claimant has a severe impairment or 
combination of impairments, the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimant s impairment or combination 
of impairments meets or medically equals the criteria of an impairment listed in 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925, 
and 416.926). If the claimant s impairment or combination of impairments meets or medically 
equals the criteria of a listing and meets the duration requirement (20 CFR 404. 1 509 and 
416.909), the claimant is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant s residual functional capacity (20 CFR 404.1 520(e) and 4 1 6,920(e)). An 
individual s residual functional capacity is his ability to do physical and mental work activities 
on a sustained basis despite limitations from his impairments. In making this finding, the 
undersigned must consider all of the claimant s impairments, including impairments that are not 
severe (20 CFR 404.1520(e), 404. 1545, 416.920(e), and 416.945; SSR96-8p). 

Next, the undersigned must determine at step four whether the claimant has the residual 
functional capacity to perform the requirements ofhis past relevant work (20 CFR 404.1520(f) 
and 416.920(f)), If the claimimt has the residual functional capacity to do his past relevant work, 
the claimant is not disabled. If the claimant is unable to do any past relevant work or does not 
have any past relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404. 1 520(g) and 41 6.920(g)), the 
undersigned must determine whether the claimant is able to do any other work considering his 
residual functional capacity, age, education, and work experience. If the claimant is able to do 
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Page 

other work, he is not disabled. If the claimant is not able to do other work and meets the duration 
requirement, he is disabled. Although the claimant generally continues to have the burden of 
proving disability at this step, a limited burden of going forward with the evidence shifts to the 
Social Security Administration. In order to support a finding that an individual is not disabled at 
this step, the Social Security Administration is responsible for providing evidence that 
demonstrates that other work exists in significant numbers in the national economy that the 
claimant can do, given the residual functional capacity, age, education, and work experience (20 
CFR 404. 1 5 1 2(g), 404. 1 560(c), 4 1 6.9 1 2(g) and 41 6.960(c)). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

After careful consideration of the entire record, the undersigned makes the following findings: 

1. The claimant s date last insured is March 31, 2005. 

2. The claimant has not engaged in substantial gainful activity since April 15, 2003, the 
alleged onset date (20 CFR 404.1520(b), 404.1571 etseq., 416.920(b) and 416.971 etseq.). 

3. The claimant has the following severe impairment(s): HIV infection and anxiety 
related disorder (20 CFR 404.1520(c) and 416.920(c)). 

4. The severity of the claimant s impairment medicaliy equals the criteria of section 14.08 
Human immunodeficiency virus HIV) infection of 20 CFR Part 404, Subpart P, Appendix 1 
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and 416.926). 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and 416.929 and SSRs 96-4p and 
96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of 20 CFR 404.1527 and 416.927 and SSRs 96-2p, 96-6p and 06-3p. 

The evidence reveals the claimant has AIDS with painful peripheral neuropathy requiring pain 
medications (Exhibit 16F). Laboratory testing documents HIV infection (Exhibit 8F). Treatment 
records also reveal the claimant experiences fatigue and gastrointestinal difficulties related to 
illness and medication side effects (Exhibit 16F). In April 2009,MHB^p|M.D., ind icated t he 
claim ant has neuropathy related to HIV infection (Exhibit 15F; See also Exhibit 14F). Hf/f 
treats the claimant. Dr.^f^ records document AIDS, neuropathy, nausea, and 
vomiting (Exhibit 9F). Dr. HMs records also document symptoms of anxiety for which 
medication has been prescribed and the need to be in an environment of low stress or demands 
(Exhibit IF; See also Exhibit 8F). Likewise, Dr.^^s records document symptoms of 
depression for which medication has been prescribed (Exhibit 8F). Dr.^m s records also 
document prescription medication to treat headache pain. 

Consultative evaluation byjHmHII^Fsy.D., in June 2007 yielded Axis I diagnosis of panic 
disorder with agoraphobia (Exhibit 3F). Consultative examination byflHlByj.O., in 
December 2007 provided the following assessment: history of HIV; nausea, vomiting, and 
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diarrhea; neuropathy; dizziness; md tobacco abuse (Exhibit lOF). The claimant s impairment 
medically equals listing 14.08. ^mBBfc«tifi^^tedaimant has AIDS with a lot of 
diarrhea and abnormal CD4 and CDMevelZ^dJJUjfcestified AID S becomes disab ling 
because of the complications such as secondary infections and diarrhea. f|||||H|||H|Kted the 
claimant has repeated episodes of diarrhea, peripheral neuropathy, and fatigi3^^^^H||kHk 
stated the claimant has fatigue which is documented by Dr.f^^s records onalmos^ve^wlsft. 
He also noted the claimant has episodes of diarrhea which are documented. He also stated the 
claimant received a prescription for a walker in 2007i 

The claimant alleges disability due to AIDS with extreme diarrhea, vomiting, and joint pain. The 
claimant reported he has extreme fatigue as well as nervousness (Exhibit 2E). The claimant 
testified he used a cane before the walker was prescribed. The claimant stated he loved working 
at the hair salon he opened with his mother but he is unable to do so. The claimant testified the 
frequent nausea and diarrhea began in 2003. The claimant testified he had fecal incontinence 
several times a week. The claimant testified he also has bad headaches and fatigue. The 
claimant stated he cannot walk from his bed to the couch without becoming winded. The 
claimant stated he had trouble walking into the building because he became winded. The 
claimant stated he cannot shower without assistance and has used a chair for quite some time 
because of balance trouble. The claimant stated he has insomnia for which he takes medication. 
The claimant testified he feels like he has the flu all of the time. He described intense pain in his 
legs with the sensation of needles sticking into his body. The claimant stated he has night sweats 
of such severity that his pain patch comes off The claimant stated the nausea, vomiting, and 
feelings of sickness preclude him from working. The claimant stated he cannot drive. His 
mother takes him to the grocery store. He is also accompanied to doctor s appointments. The 
claimant stated he takes an anti-retroviral cocktail. The claimant stated he rarely leaves his home 
because he fears losing control of his bowels. The claimant stated he has not left the house 
unaccompanied in a number of years. He spends his days in bed or on the couch. The 
claimant s medications include those prescribed for treatment of AIDS, peripheral neuropathy, 
sleep, pain, nausea, and vomiting. Furthermore, he takes medications for asthma and infections 
(Exhibit 13E). The claimant s treatment records substantiate his allegations. The symptoms the 
claimant alleges verbally and in writing are consistently documented in his treatment records. 

After considering the evidence of record, the undersized finds that the claimant s medically 
determinable impairments could reasonably be expected to produce the alleged symptoms, and 
that the claimant s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. While the medical evidence of record is somewhat scant in 
correlation to the alleged onset date, the undersized notes the claimant began falling and having 
fecal incontinence before quitting his business in the salon. The claimant testified he residues 
with a friend who pays for his medication with the azeement that he will reimburse the friend if 
benefits are awarded. The claimant stated he has memory problems due to his medications. 

While the State agency medical consultants physical assessments acknowledge HIV, peripheral 
neuropathy, fatize. pain, and gastrointestinal distress, the opinions are given little weight 
because another medical opinion is more consistent with the record as a whole (Exhibit 4F; See 
also Exhibits 7F and 12F). Furthermore, the State agency consultants did not adequately 
consider the combined effect of the claimant s impairments. While severe impairments were 
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acknowledgedj^ie^^M^ 
addressed byl 


icy 


medieat consultants failed to see the medical equivalence 


However, the State agency psychological consultants mental assessments, that the claimant has 
severe mental impairment, are given great weight because they are consistent with the record asj a 
whole (Exhibit 6F and 7F; See also Exhibit 1 IF). 


S. The claimant has been under a disability as defined in the Social Security Act since 
April 15, 2003, the alleged onset date of disability (20 CFR 404.1520(d) and 416.920(d)). 
The medical evidence of record and the claimant s testimony suggest he may be physically 
incapable of managing or directing the management of his benefits. Appointment of a 
representative payee may be in the claimant s interest as determined by the Social Security 
Administration. 


DECISION 


Based on the application for a period of disability and disability insurance benefits protectively 
filed on September 14, 2006, the claimant has been disabled under sections 216(i) and 223(d) of 
the Social Security Act since April 15^ 2003. 

Based on the application for supplemental security income filed on March 28, 2007, the claimant 
has been disabled under section 1614(a)(3)(A) of the Social Security Act since April 15, 2003, 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments, and if eligible, the amount and the months for which payment will be made. 

/s/ (^. (^UtM 

for Peter M. Keltch 

Peter M. Keltch 

U.S, Administrative Law Judge 

July 15, 2009 
Date 

PMKxjm 
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Office of Disability Adjudication and Review 

SSA ODAR Hearing Ofc 

301 Nw 6th St 

3rd Floor West 

Oklahoma City, OK 73 102 

Date: October 28, 2009 


NOTICE OF DECISION FULLY FAVORABLE 

I have made the enclosed decision in your case. Please read this notice and the decision 
carefully. 

This Decision is fully favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another may first ask you for more information. Tf you do not hear 
anything for 60 days, contact your local office. 

The Appeals Council May Review the Decision on Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do 
so. To do that, the Council must mail you a notice about its review within 60 days from the 
date shown above. Review at the Council’s own motion could make the decision less 
favorable or unfavorable to you. 

If You Disagree With the Decision 

If you believe my decision is not fully favorable to you, or if you disagree with it for any 
reason, you may file an appeal with the Appeals Council. 

How to File an Appeal 

To file an appeal you or your representative must request that the Appeals Council review the 
decision. You must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 

You may file your request at any local Social Security office or a hearing office. You may 



Security number shown above on any appeal you file. 


SOCIAL SECURITY ADMINISTRATION 
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Time to File an Appeal 

To file an appeal, you must file your request for review within 60 days from the date you get 
this notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless 
you show you did not get it within the 5-day period. The Council will dismiss a late request 
unless you show you had a good reason for not filing it on time. 

Time to Submit New Evidence 

Y ou should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How an Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review 
a case. These mles appear in the Code of Federal Regulations, Title. 20, Chapter III, 
Part 404 (Subpart J) and Part 416 (Subpart N) . 

If you file an appeal, the Council will consider all of my decision, even the parts with which 
you agree. The Council may review your case for any reason. It will review your case if one 
of the reasons for review listed in our regulation exists. Section 404.970 and 
Section 416.1470 of the regulation list these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfavorable to you. 

On review, the Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

if No Appeal and No Appeals Council Review 

If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed 
only under special mles. 

You re Right to Representation in an Appeal 

You may have a lawyer or other person help you in any appeal you file with the Appeals 
Council. There are groups that can help you find a lawyer or give you free legal services if 
you qualify. There are also lawyers who do not charge unless you win your appeal. Your 
local Social Security office has a list of groups that can help you with an appeal. 

If you get someone to help you with an appeal, you or that person should let the Appeals 
Council know. If you hire someone, we must approve the fee before he can collect it. And if 


Foim HA-L76 (03-2007) 


See Next Page 



619 



Page 3 of 3 


you hire a lawyer or a non-attorney who is eligible for direct payment, we will withhold up to 
25 percent of any past-due benefits to pay towards the fee. 


If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit 
an office, please bring this notice and decision with you. The telephone number of the local 
office that serves your area isi|im|[|0i Its address is Social Security, 506 W Utah Ave, 
Chickasha, OK 73018-5852. 


W. Howard O'Bryan, Jr. (0453) 
Administrative Law Judge 


Enclosures; 

Form HA-L15 (Fee Agreement Approval) 
Decision Rationale 
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SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 

ORDER OF ADMINISTRATIVE LAW JUDGE 

IN THE CASE OF CLAIM FOR 



(Wage Earner) , (Social Security Number) 

1 approve the fee agreement between the claimant and his representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise accepted. I neither 
approve nor disapprove any other aspect of the agreement. 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 


Fee Agreement Approval: You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days from the day you get this order. Tell us that you disagree with the 
approval of the agreement and give your reasons. Your representative also has 15 days to write 
us if he or she does not agree with the approval of the fee agreement. Send your request to this 
address: 

Joan E Parks Saunders, RCALJ, Jurist Doctorate, Esquire 

Regional Chief Administrative Law Judge 

SSA ODAR Regional Ofc 

Rm460 

1301 Young St 

Dallas. TX 75202 


Fee Agreement Amount: You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement. If so, please write directly to me as the 
deciding Administrative Law Judge within 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 15 days to write me if he/she does 
not agree with the fee amount under the approved agreement. 
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You should include the social security number(s) shown on this order on any papers that you 
send us, 

/s/ ^2uMM<d 0 
W. Howard O'Bryan, Jr. (0453) 
Administrative Law Judge 

October 28, 2009 

Date 


Form HA-L15 (03-2007) 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 

DECISION 


IN THE CASE OF 



(Claimant) 


(Wage Earner) 


CLAIM FOR 


Period of Disability, Disability Insurance 
Benefits*, and Supplemental Security Income 



(Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 

This case is before the undersigned" on a request for hearing dated August 17, 2009 (20 CFR 
404.929 et seq. and 416.1429 et seq.). The evidence of record supports a fully favorable 
decision: therefore no hearins*" has been held (20 CFR 404.948(a) and 416.1448(a}). The 
claimant is represented by Verle A Coon, a non-attorney representative. 

The claimant is alleging disability since January 1 , 2007. 


ISSUES 


The issue is whether the claimant is disabled under sections 2l6(i). 223(d) and l614{aK3XA) of the Social Security Act. Disability is defined as 
Che inability to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment or combinarion 
of impairments that can be expected to result in death or that has lasted or can be expected to last for a continuous period of not less than 12 
months. 

With respect to the claim for a period of disability and disability insurance benefits, there is an additional issue whether the insured status 
requirements of sections 216(i) and 223 of the Social Security Act are met The claimant s earnings record shows that the claimant has acquired 
sufficient quarters of coverage to remain insured through December 31. 201 1 . Thus, the claimant must establish disability on or before that date 
in order to be entitled to a period of disability and disability insurance benefits. 

After carefiji review of the entire record, the undersigned finds that the claimant has been disabled from January 1, 2007 through the date of this 
decision. The undersigned also finds that the insured status requirements of the Social Security Act were met as of the date disability is 
established. 


APPLICABLE LAW 


Under the authority of the Social Security Act, the Social Security Administration has established a five-step sequential evaluation process for 
determining whether an individual is disabled (20 CFR 404.1520(a) and 416.920(a)). The steps arc followed in order. If it is determined that the 
claimant is or is not disabled at a step of the evaluation process, the evaluation will not go on to the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial gainful activity (ZOCTFR 404,I520(b) and 
4 1 6.920(b)). Substantial gainful activity (SGA) is defined as work activity that is both substantial and gainful. If an individual engages in SGA, 
he is not disabled regardless ofhow severe his physical or mental impainnenis are and regardless ofhis age, education, or work experience. If 
the individual is not engaging in SGA, the analysis proceeds to the second step. 

At step two, the undersigned must determine whether the claimant has a medically determinable impairment that is severe or a combination of 
impairments that is severe (20 CFR 404.1520(c) and 416.920(c)). An impairment or combination of impairments is severe within the 
meaning of the regulations if it significantly limits an individual’s ability to perform basic work activities. If the claimant docs not have a severe 
medically determinable impairment or combination ofimpairments. he is not dis^lcd. If the claimant has a severeimpairment or combination of 
impainnents. the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimants impairment or combination of impairments meets or medically equals the 
criteria of an impairment listed in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925, and 
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4 1 6.926). If the claimant s impairment or combination of impainnents meete or medically etjuais the criteria of a listing and meets the ducation 
requirement (20 CFR 404.1 509 and 416.909), the claimant is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first determine the claimant s residual functional capacity 
{20 CFR 404,1 520(e) and 416.920(e)). An individual s residual functional capacity is his ability to do physical and mental work activities on a 
sustained basis despite limitations from his impairments. In making diis Unding, the undersigned must consider all of the cbimants 
impairments, including impairnients that are not severe (20 CFR 404.1520(e), 404. 1545, 416.920(e), and 416.945; SSR 96-8p). 

Next, the undersigned must determine at step four whether the claimant has the residual funcbonal capacity to perform the requirements of his 
past relevant work (20 CFR 404.! 520(f) and 416.920(f)). If the claimant has the residual functional capacity to do his past relevant work, the 
claimant is not disabled, if die claimant is unable to do any past relevant work or docs not have any past relevant work, the analysis proceeds to 
the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 4 04. 1 520(g) and 416.920(g)), the undersigned must determine whether the claimant 
is able to do any other work considering his residual functional capacity, age, education, and work experience, If the claimant is able to do other 
work, he is not disabled, if the claimant is not able to do other work and meets the duration requirement, he is disabled. Althou^ tl« claimant 
generally continues to have the burden of proving disability at this step, a limited burden of going forward with the evidence shifts to the Social 
Security Administration. In order to support a finding that an individual is not disabled at this step, the Social Security Administration is 
responsible for providing evidence that demonstrates that other work exists in significant numbers in the national economy that the claimant can 
do, given the residual functional capacity, age, education, and work experience (20 CFR 404.1512(g), 404. lS60(c), 4 16.9 12(g) and 4 1 6.960(c)). 

ALLEGATlONtSl 


^Impairmenis, Limitations and Pain - Initial Level 


Alleged Impairments: 


Limitttiions: 


Pain/Other Symptoms: 


Bad right hip. Bad right lee. Left shoulder injury. Diabetes, Neuropathy hands & feet. Poor 
memory. Blurred vision in riehi eve. Dizziness 2-3 times a day Pain A weakness in kfp,lei± 
shoulder. Neuropalhv in hands and feet Poor memory, blurred vision right eve. Dizziness. 
Hip leg shoulder pain diabetic neuropathy uoor memory 

Unable to use mv led arm Jk hand because o f pain A stiffness In shoulder, dumbness in my 
hands which make it difficult to grasp ob/ects A have fine manipulation, Pleuropalhy A 
pain In mv feet makes H difficult to stand and walk for any length of time. Poor memo^ 
U difficult to concentrate on a task A complete U in an acceptable period of time A to 
follow in^iructionx. Blurry vision makes it difficult to see. Dizziness makes H difficult to do 
anything for 10-20 min. 2-3 times a dav. Pain in mv shoulder, arm and hands make it 
difficult to iifi and corn objects, use tools, and grasp objects. The pain in m v hip and Ug 
make it difficult to stand, walk and sU for anv length of time. It is very difficult to AQuat. 
bend, crouch and climb. 

fU 


Impairments First Interfered H'ith Abilifv to f^yQi/2no7 

Work-. 

Height; S' 9" 

Weight: 170 ibs. 

Seen For Illnesses, Injuries, Conditions 
That Limit Ability to Work: 

Seen For Emotional or Mental Conditions 
That Limit Ability to Work: 


Client Remarks - 3368: 


The claimant does not have medical insurance or funds to pay for medical treatment and 
medical ions^^b^j^^l^u^^^uu^ ed on the Interne t using i3368PIlO by: O rganization 

Cani’art Phene I^ imbe^^K^^BKt^^In ternet medicaH^m initiated on: 03/64/2009* 


m. 


Ever Worked: 

Working /VuH’.- 
When Stopped; 

Stopped Working Because: 


Yes 

12/31/2006 

Because of mv condition 
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Work After Impairment First Interfered: No 


1 ^ 

ImpainnenU, Limitations and Effects - Reconsideration Level 


Any Changes in Condition: 

Changes in Condition: 

Date Occurred: 

Any Nety Illnesses or Injuries: 

Any New Physical or Mental LimHations: 

How Condition Affects Ability to Care for 
Personal Needs: 


¥a 

He has more anxiety, lightness in chest, and more headaches 
3/2009 

no change 


How Daily Activities Changed: 


Client Remarks - 3441: 


Work Since Original Claim Filed: 


no financial means, he is not able to work and I 
disposable property to sell for medical care. Please correct 1 


been going i 
completed on ti 


mceived no 

Taller submitting the correct address and phone number to them 

S tty wrong everywhere in the system. All correspondence has 
at the claimant's address. Thank You.* This re^orl^ 

'ngi344I (Publie)bKReport C omak^ Name: _ 

■ AddressrSSBBttKBS^SSSSS^^^^blMll^rt Completer 


Phone Number: 

form submitted on: 03/28/2009 


Report Completer Email Address: null Internet medical 


Submitting New Evidence: 
Reason Avoeal Requested: 


No 

HE rs TOO DISABLED TO SUSTAIN SUBSTANTIAL GAINFUL A CT IVITY FOR AN 
EXTENDED PERIOD OF TIME BECAUSE OF HIS MEDICAL CONDITIONS 


Impairmenis, Limitations and Effects - Hearing Level 


Any Changes in Condition: 

Changes in Condition: 

Date Occurred: 

Any New Illnesses or Injuries: 

Any New Physical or Mental Umitaiions; 
New Physical or Menial Limitations: 
Date Occurred: 


Xss. 

Dininess causes balance loss daily, diainess lasts for ^0-60 minutes. Sazures occur 2x a 
month. 

S/29/09 

ys. 

Loss of concentration and anxiety attacks cause loss of memory and consciousness. 

S/29/09 


,1 ffg nggfig ffgit, outting on his shirt because he can not lift his arms over his head. 

Personal Needs: n . j 


How Daily Activities Chang ed: 

Client Remarks - 3441: 

Worked Since Filing For Reconsideration: 
Submitting New Evidence: 

Reason Appeal Requested: 


no change 

l^tl^l ^tKfhomeless and has no one to care for him,* This report was completed on the 
Internet using i344l (Public) bv:R^ oriC 0 mplelerName.'Wtl^ltf/fg/f teport Comple ter 
lilifi I 1 1 gjjiiijjllj — ComSteter Phone /VMW^CTvlIMi 


OS/I 7/2009 


No 

In the future 

I AM TOO DISABLED TO SUSTAIN SUBSTANTIAL GAINFUL AC TIVITY FOR AN 
EXTENDED PERIOD OF TIME BECAUSE OF MY PHYSICAL AND MENTAL 
LIMITATIONS. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 


After careful consideration of the entire record, the undersigned makes the following findings: 

1. The claimant s date last insured is December 31, 2011. 

2. The claimant has not engaged in substantial gainful activity''’ since January 1, 2007, the 
alleged onset date (20 CFR 404.1S20(b), 404.1571 et seq., 416.920(b) and 416.971 et seq.). 

3. The claimant has the following severe impairment(s): Primary: D IABETES 
MELLITUS'' (2500), etc., / Secondary: A FFECTIVE MOOD DISORDERS'” (2960), 
Mental Retardation"' (3180), etc., etc., etc.,(20 CFR 404.1520(c) and 416.920(c)). 

4. The above impairment(s) causes more than minimal functional Umitations [ see below 

viii ix X x{ -i 

5 > » ‘J 

Hi 

5. The claimant does not have an impairment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 

1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and 416.926). 

The medical evidence of record from a mental prospective shows a 43 yo male alleging physical 
problems, poor memory. Mental status exam noted claimant oriented in basic spheres, of well 
below average verbal ability. Psychotic symptoms are not in evidence. Memory functions are on 
the weak side, probably consistent with general level of verbal ability. In delayed recall he holds 

2 of 5 cities after a 6-minute interval. Immediate memory for digits is on the weak side. In simple 
tasks he retains adequate concentration as in counting backward from 20, which he performs 
accurately, but not at a fast pace. He has difficulty grasping instructions for serial 3s addition and 
cannot go past the fourth number which was a struggle taking 26 second. He is unable to perform 
serial 7s subtraction. Asked toward the end of the exam to rate the degree of shoulder pain 
between 1 and 5 he replies that at the moment it is a 4 but up to that point he did not express any 
compliant. FO interviewer noted no problems with understanding, coherency, concentrating, 
talking or answering. Claimant shops for personal items, groceries, never used a check or saving 
account, can count change, fishes, spends time with friends in trailer park where he lives. 

The claimant has the following degree of limitation in the broad areas of functioning set out in 
the disability regulations for evaluating mental disorders and in the mental disorders listings in 
20 CFR, Part 404, Subpart P, Appendix 1; moderate restriction in activities of daily living, 
moderate difficulties in maintaining social functioning, moderate difficulties in maintaining 
concentration, persistence or pace, and one to two episodes of decompensation, each of extended 
duration. 

6. The claimant has the residual functional capacity to perform sedentary work as 
defined in 20 CFR 404.1567(a) and 416.967(a) except the credible evidence of record show 
the claimant is not functional at the sedentary level on a "regular and continuing” basis”'. 
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Physically soeakins ^'". the medical evidence of record shows 43 yo male alleging bad r. hip, leg 
and pain, 1. Shoulder injury, neuropathy in hands and feet, diabetes, dizziness, blurred vision, 
poor memory. VITALS: 69.4, 181.2#, BP: 170/110, P: 87, R: 16, VA:B:20/25. CHEST: 
Respiratory excursions are unlabored and quite, lungs clear to auscultation. CARDIO: heart nr, 
w/o murmurs, ruhs, gallops or clicks noted; ABD: soft, nontender w/normoactive sounds, no 
rebound tenderness, guarding or mass noted, no hepatomegaly, Ascites or abd Varices. 
EXTREMITIES: ROM of shoulder limited, tenderness on palpation of subacromial bursa of bil 
shoulders, no evidence of crepitus or effusion, ROM of elbows, wrists, hands WNL, no evidence 
of muscular atrophy or hypertrophy, ( ) Tinel s and Phalen s sign, grip 4/5 symmetrical bil., 
ROM of hips, knees, ankles WNL, knees do no demonstrate any evidence of crepitus or effiision, 
ho evidence of dependent edema or varicosities. NEURO: CNS II XII intact, DTRs 
2+/symmetricaI, no focal sensory deficits, Romberg s and Babinski ( ). 
MUSCULOSKELETAL:NML hand skills, fine tactile manipulation of objects nml, posture nml, 
ROM of axial spine in standing position appears WNL and w/o subjective discomfort, SLR ( ) 
in seated/supine positions bil., heel/toe walking nml bil. GAIT: ambulates in a safe and stable 
gait at an appropriate speed w/o use of assistive devices. 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and 416.929 and SSRs 96-4p and 
96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of 20 CFR 404.1527 and 416.927 and SSRs 96-2p, 96-6p and 06-3p. 


WAIS-IV given by Psychometrist 

9/15/2009 Full Scale IQ 72, Working Memory 71; Processing Speed 74; His overall thinking 
and reasoning abilities exceed those of only approximately 3% of individuals his 
age; may experience difficulty in keeping up with his peers in a wide variety of 
situations that require thinking and reasoning abilities; working memory better that 
approximately 3 % of his peers; Processing Speed he performed better than 
approximately 4% of his peers; 

DDD CE Exam, Dr. 

3/27/09 Pain in both my shoulders and I can t raise my arms above my head; burning and 
tingling in both my feet and legs and I get dizzy from time to time; Diabetes 
Mellitus diagnosed in 2000, prescribed pills however he has not taken anything for 
this issue 

/2 Work history is cross country truck driving, construction, and auto mechanic; BP 

170/110; range of motion of shoulders is limited; tenderness to palpation of the 
subacromial bursa of both shoulders; Grip strength 4/5 

/3 Diabetes mellitus, untreated, essential hypertension, untreated; diabetic 

neuropathy by history; probable bilateral subacromial bursitis, acute and chronic 

/5 Shoulder abduction left in supination 90/150; right in supination 90/150; left 

forward elevation 90/150; right forward elevation 90/150 
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DDD Mental Evaluation by Dr. I' 

5/12/2009 Completed high school in special education; difficulty learning to read and required 
much individual attention for the teacher; stopped work about 4-5 years ago because 
of pain in his shoulder; has a haunted look, talks in small voice and intonation is 
mainly flat; expresses himself in simple but direct terms; indicated a depressed 
individual; well below average verbal ability, experiencing persistent shoulder pain 
and fatigue; describes fairly frequent strong heart palpitations, pain in the chest, 
which resembles attacks of anxiety; memory function is on weak side; immediate 
memory for digits on weak side; immediate recall of meaningful verbal material is 
much less than average; difficulty grasping the instructions for serial 3 s addition; 
not able to perform serial 7 s subtraction; attempting reverse recitation of the 
months reached October and cannot go beyond; scope of retained old information 
limited; cannot name any continents; judgment concerning social matters 
uninformed, slanted by impulsivity and excitement and erroneous; questioning 
concerning social relations brings out he has one trustworthy friend; fearful 
concerning his health; sleeps poorly; depressive disorder with pain, sub average 
verbal ability, complaints of shoulder pain; Axis V: GAP 52 

Mental RFC 

5/20/09 Markedly limited; ability to understand and remember detailed instructions; ability 
to carry out detailed instructions; ability to interact appropriately with general 
public 

I. Basic Inforrhation 

is a 43 year 8 month old male who filed for concurrent Title II and 
benefits with a protective filing date of March 4, 2009. He has an 
admir able earnings record which extends his insured status until March 31, 2011. WHt 
^l^has met his obligation to provide the available medical records in support of his 
contention that he is unable to perform work activity of Substantial Gainful Activity 
(SGA) magnitude in a competitive employment situation eight hours per day, five days 
per week, fifty weeks per year, (SSR 96-8p) and that his medical condition has been 
disabling since his onset date of January I, 2007. His impairments significantly limit his 
ability to do basic work activities, have lasted longer than twelve months and are not 
expected to improve. 



II. Determination of Disability 
LISTING OF IMPAIRMENTS S12.05C 

20 CFR 404.1526 states. For cases at the Administrative Law Judge or Appeals Council 
level, the responsibility for deciding medical equivalence rests with the Administrative 
Law Judge or Appeals Council. 
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maKe a titiame or eauivatenc 


appears to have a mental condition which is equivalent to Listing 12.05C 
Mental Retardation with a Full Scale IQ of 72 and other mental and physical impairments 
imposing additional and significant work-related limitations of function. 


The representative argues: equivalency to Listing 12.05C is argued using 

POMS §DI 24515.056(D)(c) which provides that slightly higher IQ s (e.g, 70-75) in the 


presence of other physieal or mental disorders that impose additional and significant 
work-related limitations of function may support an equivalent determination. 


‘has a Full Scale IQ of 72 which falls in the percentile of individuals his 


age. He may experience difficulty in keeping up with his peers in a wide variety of 
situations that require thinking and reasoning abilities. His Working Memory subtest 
scored a 71, which is also in the 3"* percentile of his peers. He had difficulty with two 


tasks that demand mental control, that is, attending and holding information in short-term 
memory while performing some operation of manipulation’"''. 


The Social Security Consultative Examiner, who evaluated mental 

impairments, found weak memory function, weak immediate memory for digits, and less 
than average immediate recall of meaningful verbal material. He had difficulty grasping 
instructions to add by three s and was unable to subtract by seven s. He exhibited limited 
retained old information, was unable to name any continents, and had uninformed 
judgment concerning social matters.’"' With this information it is our opinion that the 
Disability Determination Division might have approved this case if they had further 
developed it by directing a CE to administer the WAIS-IV examination. 


OTHER PHYSICAL AND MENTAL LIMITATIONS SECOND LEG OF LISTING 


QBm^has severe pain in bilateral shoulders and is unable to elevate his arms beyond 
shoulder level. The Social Security consultative examiner diagnosed probable bilateral 
subacromial bursitis which is acute and chronic. His grip strength was weak bilaterally. 


Range of motion examinations of bilate ral sho ulders reveal 90“ out of 150° of abduction 
in supination and forward elevation.’"^ exhibits functional limitations as he 

requires help putting a shirt over his head, fixing his hair and trimming his beard.*'"' 


The Social Security mental evaluation consultative examiner reports had a 

haunted look, talked in a small voice and had flat intonation which indicated a depressed 
individual. He described fairly frequent strong heart palpitations and pain in his chest 
which resembles attacks of anxiety. The physician evaluated him with a Global 
Assessment of Functioning (GAF) score of 52 which indicates moderate to severe 
symptoms and any moderate to severe difficulty in social or occupational functioning. 
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in. Conclusion 


lhas an admirable work history in spite of his significant mental limitations. 
He worked jobs requiring physical labor ability until he was no longer able to perform 
these p ositions due to pain and loss of strength in his bilateral upper extremities. 
^mf^does not have the funds or medical insurance to seek medical care, but there 
seems to be ample medical evidence that his condition is equivalent to Listings of 
Impairments §12.05C. 


However, the United States Administrative Law Judge is not at liberty to make an 
equivalency finding without the opinion of a medical expert of record, which the record 
does not have included therein. Section 404.1526 


Accordingly, the United States Administrative Law Judge will conclude there is 
sufficient evidence bv preponderance thereof to conclude that the claimant is functional 
below the sedentary level as provided in Social security Ruling 96-8 d. 

It appears that his residual functional capacity (RFC) is significantly compromised, 
taking into account the severe mental impairments and mental limitations imposed, 
combined with the significant limitations of his upper extremities. These conditions 
would reasonably reduce the occupational base at all levels of functioning and the 
unskilled work base would be significantly eroded. Work activity at the SGA level, at an 
acceptable production rate pace, on a sustained basis, (SSR 96-8p) would reasonably be 
precluded and beyond his capability. 

TEST IS NOT THAT CLAIMANT IS ENTITLED TO THE BENEFIT OF 
DOUBT IN REGARD TO EACH DECISION MADE 

The representative areues that the claimant is entitled to the benefit of doubt in retard to each 
decision made herein which is not true. The test is bv the substantial evidence rule. (See 
SSR 82-34c. Sections 216(i) and 223(d) (42 U.S.C. 416(i) and 423(d) The regulations used to 
make disability determinations under titles II and XVI of the Social Security Act were recodified 
effective August 20, 1980. See 45 FR 55566-55634 (1980) (recodified in 20 CFR 404.1501- 
404.1598 and 20 CFR 416.901-416.996). The regulations cited in this ruling have been 
renumbered and rewritten as part of the recodification, but not substantively changed. See § 
404.1560-§ 404.1569 and Rule 202.10, Appendix 2, Subpart P of Regulations No. 4.) 

The Court in Blalock v. Richardson, 483 F.2d 773, 775 (4th Cir. 1972), stated: 

The scope of judicial review by the federal courts is specific and narrow under §205(g) of 
the Act. That section provides that '. . . the findings of the Secretary as to any fact, if 
supported by substantial evidence, shall be conclusive , . The fact that the record as a 
whole might support an inconsistent conclusion is immaterial, for the language of § 
205(g) precludes a de novo judicial proceeding and requires that the court uphold the 
Secretary's decision even should the court disagree with such decision as long as it is 
supported by 'substantial evidence.' 


See Next Page 
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The only time such a test of doubt is applied is in a criminal case where the claimant must be 
found suUtv beyond a reasonable doubt. Certainly a Social Security Disability case is not a 
criminal case, and clearly if any doubt had to be resolved in favor of the claimant, the test 
would be even sreaier than that vrovided in criminal cases. In a civil case, the test is by 
preponderance of the evidence , certainly not as strict a burden of proof as in a criminal case. 
A social security disability case is classed as a special proceedins and obviously the burden of 
proof is closer to that of a civil proceeding than it is to a criminal one. 

Accordinelv. the United States Administrative Law Judge must conclude that the claimants 
representative assertions that all doubts must be resolved in favor of the claimant is simply out a 
misstatement of the law. To so hold would amount lo a determination that no hearins was even 
necessary as all doubt would have to be resolved in the claimant s favor. That is not the law. If 
the substantial evidence rule is difficult to understand, many simply apply the preponderance of 
the evidence rule when arevine before an United States Administrative Law Judee. but it is noted 
that the courts apply the substantial evidence rule on appeal. 

The Act places the burden of establishine entitlement on the disability benefit claimant It 
does provide, however, for consultative medical examinations that may provide needed 
medical evidence of impairment. 

When a claimant has established that he or she has a serious impairment that prevents return 
to past relevant work, courts hold that the burden shifts to the Agency to establish that there is 
other work that a person with such impairments and the claimant s vocational characteristics 
can perform. 

These burden of proof rules are structured by a sequential evaluation process that lavs out five 
distinct stapes in the determination, Stases one throueh four lie in the zone where the burden 
is on the claimant They include: (1) the preliminary question whether, despite impairments, 
the claimant is. in fact, eneaeed in substantial eainful activity. (2) the determination 
whether the claimant has an impairment of sufficient severity to interfere with the ability to 
perform work activities, (3) a comparison of the claimants medical impairments with the 
listine of numerous conditions warrantine a conclusion of disahilitv, and (4) a determination 
whether the claimant has the ability to perform past relevant work. In stage five where the 
issue is whether there is other work that a person with the claimant s characteristics can do 
the burden is on the Asencv but in any case covered by the Medical-Vocation Guidelines, the 
euidelines themselves may meet that burden. In cases not governed bv the guidelines, there 
must be other evidence. 

These five stages operate in sequence. Evidence that would be relevant or even dispositive at a 
later stage will not prevent a contrary decision at an earlier one. The reeulations lav out this 
process in ereat detail Social Security Ruling SSR No. 86-8 provides explanation. 

Courts emplovine the substantial evidence standard have developed other more specific 
burden of proof or evidentiary rules, such as rules accordine special weight to medical 
testimony or reports comine from the claimant s treafme physician. 


See Next Page 
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It is certainly reasonable to conclude that^BflM^mental impairments would interfere with 
his ability to focus on a task and complete it in an acceptable period of time. A decision that he 
is disabled as alleged is in full compliance with the intent and purpose of Social Security Law 
and Regulations. 


After considering the evidence of record, the undersigned finds that the claimant s medically 
determinable impairments could reasonably be expected to produce the alleged symptoms, and 
that the claimant s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 


The State agency medical consultants physical assessments and psychological consultants 
mental assessments are given little weight because the State agency consultants did not 
adequately consider the claimants subjective complaints or the combined effect of the 
claimant s impairments. 


7. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and 
416.965). 


8. The demands of the claimants past relevant work exceed the residual functional 
capacity. 


9. The claimant was a younger individual age 18-44 on the established disability onset 
date (20 CFR 404.1563 and 416.963). 


10. The claimant has at least a high school education and is able to communicate in 
English (20 CFR 404.1564 and 416.964). 


11. The claimants acquired job skills do not transfer to other occupations within the 
residual functional capacity defined above (20 CFR 404.1568 and 416.968). 


12. Considering the claimant's age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404, 1560(c), 404.1566, 416.960(c), and 416.966). 


In determining whether a successful adjustment to other work can be made, the undersigned 
must consider the claimant's residual functional capacity, age, education, and work experience in 
conjunction with the Medical-Vocational Guidelines, 20 CFR Part 404, Subpart P, Appendix 2. 
If the claimant can perform all or substantially all of the exertional demands at a given level of 
exertion, the medical-vocational rules direct a conclusion of either "disabled" or "not disabled" 
depending upon the claimant's specific vocational profile (SSR 83-11). When the claimant 
cannot perform substantially all of the exertional demands of work at a given level of exertion 
and/or has nonexertional limitations, the medical-vocational rules are used as a framework for 
decision-making unless there is a rule that directs a conclusion of disabled without considering 
the additional exertional and/or nonexertional limitations (SSRs 83-12 and 83-14). If the 
claimant has solely nonexertional limitations, section 204.00 in the Medical-Vocational 
Guidelines provides a framework for decision-making (SSR 85-15). 


See Next Page 
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If the claimant had the residual functional capacity to perform the full range of sedentary work, 
considering the claimant s age, education, and work experience, a finding of "not disabled" 
would be directed by Medical-Vocational Rule 201.28. However, the additional limitations so 
narrow the range of work the claimant might otherwise perform that a finding of disabled is 
appropriate under the framework of this rule. This conclusion is supported by Social Security 
Ruling(s) 96-9p. 

13. The claimant has been under a disability as defined in the Social Security Act since January 
1, 2007, the alleged onset date of disability (20 CFR 404.1520(g) and 416.920(g)). 

DECISION 


Based on the application for a period of disability and disability insurance benefits filed on 
March 4, 2009, the claimant has been disabled under sections 216(i) and 223(d) of the Social 
SecurityAct since January 1,2007. 

Based on the application for supplemental security income filed on March 5, 2009, the claimant 
has been disabled under section 16t4(a)(3)(A) of the Social Security Act since January 1, 2007. 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments, and if eligible, the amount and the months for which payment will be made. 

Medical improvement is expected with appropriate treatment. Conseouentlv, a continuing 
disability review is recommended in 12 months. 

A determination to appoint a representative navee to manage payments in the claimant s interest 
is recommended. 


/s/ 0 

W. Howard O'Bryan, Jr. (0453) 
Administrative Law Judge 

October 28, 2009 

Date 


Title 1! of the Social Security Ac! is administered by die Social Security Administration. Title II appears in the United States Code as §§401-433, 
subchapter II, chapter 7, Title 42. hnpr//www.ssa.gov/OP Home/ssact/title02/Q20QJitni ”* 

ii 

W. HowardO Bryvn.Jr^ {04S3),Uni(edStatesAdmInktrBliveL/awJiHlge,SocialSecuri(yAdniinistntiDiiOfnce of AdJudicBtiorBnd Review. WhomaypresidciS USC 
556(b);Power5ortheprcsidingofriccrS USC556(c):Spcciatrp|coflhc AdnwnistcativilwJBdgcinSocialSecurilvt Heckterv. Campbell 461 U.S.4SS,47!, 103S.CLI9S2, 
1959,1 S.S.R.S.3, lO.CCHU 14.S85(l983) DixQnv. Hecklcc 8H F.2d506.510.16S.S.R.S.279,2Mf lOthCir. tSSn .lawiav. Bowen 793F.2d702.7Q4-7QS. f4S,S.R.S. 
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87.89-90.CCH^ l7.07HSthCir. l986> .CannoB y. Hards . 65) F.2dSI3<7ihC». IgSh iCaulter v. WHnberger 527F.2d224f3rdCir. i975KAdin>nctf¥tivcLflwJudeemiat 
develop full rTcordwhcroclaimantnotmirescmcdbvcounsclkButscc. Kantv. Heckler 731 F.2dl216,4S.S.R.S.340.CCH^ 15^24(5ihCir. l984k Poiicr v. Hecitlec 7S4 
F.2(1274(8thCir. 1985k Jordanv. Hcckicc 83i F.2d 1314.20 S.S.R.S.I5B.CCH< 17JCW{IOthCir. 1987), (AdministrativcLaw Judge muM develop Rill recordeven if 
claimantrcpiTscnicdbycounscl)SociBl SccurilyRulhg? t-23; Social Sccumy Regulation^ CFR§§4(>4.944aiid4 16. 1444, sec alsQ 20CFR 404.950, 404.95 l,41d.l450Bnd 
4 1 6. 1 45 1 'ioctalSccurity Act. §§ 305(b)and 163 !{eHl ) 


20 Code of Federal Regulations Ch. Ill (4-1-06 edition) sectfos 404.940: Deciding a case without an oral hearing before an 
administrative law judge, (o) Decision wholly favorable. If the evidence in the hearing record supports a finding in favor of you and ai the 
parties on every issue, the Administrative Law Judge may issue a hearing decision without holding an oral hearing. 


Vocational Information 
H/ois Worked in the Last XS years 


Job Title 

1. Forklift operator 

2. Manual Labor 


Type of Business 

Various 

Liquor/alcohol 


From To 

1990 2006 

Unknown one week 


■ 


Ticket/Progfam Information - Initial Level 


Participate in Ticket program or another 
program? 


g| 

Tideet/Program Information • Reconsideration Level 

Participate in Ticket program or another 
program? 


Ticket/Program Information - Hearing Level 


participate in Ticket program or another 
program? 


Additional Information 

Working now? 

Stopped working because: 
Stopped working when: 

Alleged Impairments: 


No 

Because of my coDditkH) 
iZ/31/2006 

Bad right hip, Bad right leg. Left shoulder injury^ Diabetes, Neuropathy hands & feet, 
Poor memory, Blurred vision in right eye, Dizziness 2*3 times a day Pain & weakness In 
hip, leg, shoulder. Neuropathy in hands and feet. Poor memory, blurred vision right eye. 
Dizziness. Hip leg shoulder pain diabetic neuropathy poor memory 


9.08 Diabetes mellitus. With: 

A. Neuropathy demonstrated by significant and persistent disorganization of motor function in two extremities resulting in 
sustained disturbance of gross and dexterous movements, or gait and Station (see I I.OOC); or 


See Next Page 
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B. Acidosis occurring at least on the average of onee every 2 months documented by appropriate blood chemical tests (pH or 
pC02 or bicarbonate levels); or 

C Amputation at, or above, the tarsal region due to diabetic necrosis or peripheral arterial disease; or 
D. Retinitis proliferans; evaluated under the visual impairment under the criteria in 2,02, 2.03, or 2.04. 

ML-llOOC provides: ... Persistent disorganization or motor function is the form of paresis or paralysis, tremor or other 
involuntary movements, ataxia and sensory disturbances (any or all of which may be due to cerebellar, brain stem, spinal cord, or 
peripheral nerve dysfunction) which may occur singly or In various combination, frequency provides the sole or partial basis for decision 
in cases of neurological impairment The assessment of impairment depends on the degree of interference with locomotion andior 
interference with the use of Angers, hands, and arms. 

ML-2.02 provides ... Impairment of central visual acuity. Remaining vision in the better eye after best correction is 20/200 or 

less. 

ML-2.03 provides ... Contraction of the peripheral visual Aelds ia the bener eye. 

A. To iO*^oriessfromthepointornxah‘on;or 

B. So the widest diameter subtends an angle no greater than 20“: or 

C. To 20 percent or less visual Aeid efTiciency. 

ML-2.04 provides ... Loss of visual efficiency. Visual efficiency of the better eye after best correction 20 percent or less. (The percentage 
of remaining visual efficiency = the product of the percent of remaining visual efficiency and the percent of remaining central visual field 
efficiency.) 


12.04 Affective disorders’ Characterized by a disturbance of mood, accompanied by a full or partial manic or depressive syndrome. 
Mood refers to a prolonged emotion that colors the whole psychic life; it generally involves either depression or elation. 

The required level of severity for these disorders are met when the requirements in both A and B are satisfied, or when the requirements 
in C are satisfied. 

A. Medically documented persistence, either continuous or intermittent, of one of the following: 

I. Depressive syndrome characterized by at least four of (he following: 

a. Anhedonia or pervasive loss of Interest in almost all activities; or 

b. Appetite disturbance with change in weight; or 

c. Sleep disturbance; or 

d. Psychomotor agitation or retardation; or 

e. Decreased energy: or 

f. Feelings of guilt or worthlessness; or 

g. Difficulty concentrating or thinking; or 

h. Thoughts of suicide; or 

i. Hallucinations, delusions, or paranoid thinking; or 

2. Manic syndrome characterized by at least three of the following: 

a. Hyperactivity; or 

b. Pressure of speech; or 

c. Flight of ideas; or 


See Next Page 
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d. inflated seir-esteem; or 

e. Decreased need for sleep; or 

f. Easy distractibiiity; or 

g. involvement in activities that have a high probability of painful consequences which are not recognized; or 

h. Hallucinations, delusions or paranoid thinking; or 

3. Bipolar syndrome with a history of episodic periods manifested by the full symptomatic pictare of both manic and depressive 
syndromes (and currently characterized by either or both syndromes); 

AND 

B. Resulting in at least two of the following: 

1. Marked restriction of activities of daily living; or 

2. Marked difficulties in maintaining social functioning; or 

3. Marked difnculties In maintaining concentration, persistence, or pace; or 

4. Repeated episodes of decompensation, each of extended duration; 

OR 

C. Medically documented history of a chronic alTective disorder of at least 2 years' duration that has caused more than a minimal 
limitation of ability to do basic work activities, with symptoms or signs currently attenuated by medication or psychosocial support, and 
one of the following: 

1. Repeated episodes of decompensation, each of extended duration; or 

2. A residual disease process that has resulted in such marginal adjustment that even a minimaJ Increase In mental demands or change in 
the environment would be predicted to cause the lodividuai to decompensate; or 


3. Current history of I or more years' inability to function outside a highly supportive living arrangement, with an Indication of 
continued need for such an arrangement. 


3 12.05 Mental retardation: Mental retardation refers to significantly sub average general intellectual functioning with deficits in adaptive 
functioning initially manifested during the developmental period; Le., the evidence demonstrates or supports onset of the impairment 
before age 22. The required level of severity for this disorder is met when the requirements in A, B, C, or D are satished. 

A. Mental Incapacity evidenced by dependence upon others for personal needs (e.g., toileting, eating, dressing, or bathing) and Inability 
to follow directions, such that the use of standardized measures of intellectual functioning U precluded; OR 

B. A valid verbal, performance, or full scale IQ of 59 or less; OR 

C. A valid verbal, performance, or full scale IQ of 60 through 70 and a physical or other mentai impairment imposing an additiona! and 
significant work-related limitation of function; OR 

D. A valid verbal, performance, or full scale IQ of 60 through 70, reniiting in at least two of the following; 

1. Marked restriction of activities of daily living; or 

2. Marked difflcuities in maintaining social functioning; or 
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3. Marked difTicuIties in maintaining concentration, persistence, or pace; or 

4. Repeated episodes of decompensation, each of extended duration. 
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viii 

MENTAL RESIDUAL FUNCTIONAL CAPACITY ASSESSMENT 


NAME 


SOCIAL SECURflY NUMBER 



L_ 


GATEGOraES (From TCof tfje FFTTF) 

12.04 

ASSESSMENT IS FOR; 
[^CuTenl Evakjalion 


□ 1 2 Months After Onset; 

O Date Last 

Insured; 

{nuttii 

□ other 

(Oalei 

(OtiW) 

to 

<i)aSui 


I. SUMMARY CONCLUSIONS 

This section Is for reconling summary conclusions derf^ from Ihe evidence Intlla. Eacfr mental activity Is to be 
evaluated within the context ol the indlvUuars capacity to aistainihat aciMiy over a normal workday and wortweek. 
on an orrgolng basis. Detailed explanation of the degree of liirtiafton tor Mch caregory (A through D), as well as any 
cither assessment information you deem appropriate, Is to be recorded In Section III (Funcdonal Capacity 
Assessment). 

ff railr^ category 5 Is ch ecked for any of frie following tteme. you MUSI specify in Section li the evidence tiar Is 
needed to rn«^0 Ihe assessmenl. If you oortctKfe that the record fe so inadequately docurrtenied tbal no accurate 
fundionai capacity assessment can be made, bKiicale in Section tl what dev^pment is necessaiy, bid DO NOT 
COMPLETE SECTION HI. 


Not 

SignSicdndy 

Limited 

Moderately 

Limited 

Markedly 

Umlted 

No Evidence 
of Limitation in 
this Category 

Not Ratable 
on Available 
Evidence 

A. UNDERSTANDING AND MEMORY 






1. The abilfty to remember locations and 
work-like procedures. 

i.K 

2-0 

3.0 

*.□ 

6.0 

Z The atelitY to onderstartd and remem- 
ber very short and simple instructions. 

1. 85 

2.n 

3.a 

4. □ 

5.0 

3. The ebilirylo understarvl and remenv 
ber detailed instruclions. 

i.a 

2-0 

3,28 

4,D 

5.0 

R. RUSTAINFD CONCPhTTf^ATION AND PFRSISTFNCF 





4. The oWllty to carry out very Short and 
insfruolorts. 

i.g5 

2.n 

3 0 

4,0 

5.0 

5. The atNiity to carry out detailed instruc- 
tions. 

t.Q 

2.n 

3ta 

4.0 

5.0 

5. The ability to maintain attention and 
ooncentrBtion tor extended perfode. 

i.JS 

2.0 

3n 

4. n 

5.0 

7. The atxlity lo perTorm acirvfllee within a 
schedule, maintain regular attendance, 
and be punctual wtthln customary toler- 
ances. 

1. iS 

2.0 

30 

4.0 

S,D 

a The ability to sustain an ordinary routine 
wiihoui special supervision. 

i.S 

2-0 

3 0 

4.0 

5. □ 

9. The ability to vswk in coordination wHh 
or proximity to others without being dte- 
Iracled by them. 

1-8 

2.0 

3n 

4.0 

5.0 

tU.The ability lo make single work-reiated 
decisions. 

i.gl 

20 

30 

4.0 

5.0 
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Not 

S^nflk:antly 

Umttdd 

Moderately 

Limned 

Markedly 

United 

No Evidence 
□TLirnttetion in 
this Category 

Not Ratable 
on Available. 
Evidence 

nnfiHnued- SltRTAINFD OflNnFNTRATinN 

AND PEFISISTENCE 






1 ! . The abiirty to complete a rxirma! work- 
day and workiMeek without interrupilorrs 
from psyohologjoolty based symptoms 
and to perform at a consistent pace 
without an unreasonable number and 
length of rest periods. 

i-K 

an 

3 0 

^•O 

5.0 

n .ROCiAl INTFRAOTinN 






12. The ability to interact appropriately iMth 
the general public. 


2.a 

3 . IS 

4.0 

5.0 

tS.The ability to ask simple cfuesdonsor 
request essrstance. 

i. SI 

20 

3,0 

4.0 

5.0 

i The abiitty to accept instructions ard 
respond appropriately tc crittdsm from 
supervisors. 

1.^ 

20 

3.0 

4-0 

5.0 

15. The ability to get along with coworkers 

Of peers wfthout distracting them or 
exhibiting behavioral extremes. 

I.® 

2 0 

3.0 

4.0 

5.0 

16. The ability to marntain socially appro- 
priate behavior and to adhere to basic 
standards of neatness and cteanlineee. 

i.K 

20 

3.0 

4-0 

5.0 

D. ACAR7AT1QM 






1 7. The ability to respond approprtataty to 
changes in the work sotting. 

1.K 

2 a 

3 0 

4-0 

S.O 

1 3k The abil&y to be aware of norma! haz- 
ards and take appropriale precautions. 

1.S1 

2 a 

3 0 

4.0 

S.D 

1 aihe ability to travel In unfamiliar 
places or use public transpodation. 

i-K 

2 0 

3 0 

4.0 

5.0 

20:The abllfiy to set reaDstlc goals or make 
Indepenctently of othet^. 

t.S! 

2 0 

3 0 

4.0 

5.0 


III. FUNCTiONAL CAPACITY ASSESSMENT 

* Record the eiaboralions on tfie preceding capacities in tNs section. Complete this section ONLY after tfie SUMMARY 
CONCLUSIONS section has been completed. Explain your summary conclusions in narrative form. Include any information which 
clarifies limitation or foncbon. Be especially careful to explain conclusions that cBffer from those of treating medical sources or from 
the individuafs allegations. 

Claimant can perform simple tasks with routine supervision, can relate to 
supervisors and peers on a superficial work basis, cannot relate to the general 
public, can adapt to a work situation. 


See Next Page 



639 



Page 1 8 of 1 1 


C. MANIPULATIVE UMITATIONS 

Q None established, (Proceed to section D.) 


1 noai-*hing atj HirortJrtfic 

LIMITEO 

UNLIMITED 

□ 

ass 

2. Handlin 9 ^ross manipulation) 

W lot 

^ n 


^ LJ! 
k. n; 

iS 

IS 

4. Feeling (skin rec^tors) 

* LI 

► o 


Social security Ruling 96-8p reads in pertinent part: 


Ordinarily, RFC Is the individual's maximum remaining ability to do sustained work activities in an ordinary work setting on a regular 
and continuing basis, and the RFC assessment must include a discussion of the individual's abilities on that basis. A "regular and 
continuing basis" means 8 hours a day, for 5 days a week, or an equivalent work schedule. 


The combined effect of the claimant s symptoms results in physical limitations which deprive the claimant of the- ability to do sustained 
work activiti« in an ordinary work setting on a regular and continuing basis (SSR96‘8p). She cannot engage in work activity 8 hours 
a day, for 5 days a week, or an equivalent work schednle (SSR 96‘8p). The Administrative Law Judge therefore concludes that there are 
no Jobs existing within the national economy which the claimant can perform in an ordinary work setting on a regular and continuing 
basis, that is: 8 hours a day, for 5 days a week, or an equivalent work schedule (SSR96-8p). 


xiti 

PHYSICAL RESIDUAL FUNCTIONAL CAPACITY ASSESSMENT 



SOCIAL SECURIP/ NUMBER: 

NUMBERHOLOER (IF COB CLAIM); 



PRIMARY DIAGNOSIS; 

RFC ASSESSMENT IS FOR: 


DM, untreated 

SS Current Evaluation 

0 Oate 

SECONDARY DIAGNOSIS: 

ESSENTIAL HYPERTENSION, untreated 

O Date Last 


1 2 Months After Onset: 

OTHER ALLEGED IMPAIRMENTS: 

O other (Specify)., 

(Date} 

(Date) 


WAIS-IV administered by^||||^H||H^BVPsychometrist, dated 9/15/2009 
Social Security Consultative Examination 
pDD Consultative examination dated 3/27/2009 b 
’‘''" Adult Function Report dated 3/13/2009 
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^ SOCIAL SECLRITY ADMINISTRATION 


Refer Tq 


Office of Disability Adjudication and Review 
301 Nw 6th St 
3rd Floor West 
Oklahoma City, OK 73102 


Date: October 1 0, 2008 



NOTICE OF DECISION - FULLY FAVORABLE 

I have made the enclosed decision in your case. Please read this notice and the decision carefully. 
Tills Decisionis Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Y our local 
Social Security office or anotlier may first ask you for more infonnation. If you do not hear 
anything for 60 days, contact your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do 
so. To do that, the Council must mail you a notice about its review within 60 days from the 
date shown above. Review at the Council's own motion could make the decision less 
favorable or unfavorable to you. 

If You Disagree With The Decision 

If you believe my decision is not fully favorable to you, or if you disagree witli it for any 
reason, you may file an appeal with the Appeals Council. 

How to File an Appeal 

To file an appeal you or your representative must request that the Appeals Council review the 
decision. You must make the request in writing. You may use our Request for Review form, 
H.A-520, or write a letter. 

You may file your request at any local Social Security office or a hearing office. Y ou may 
also mail your request right to the Anneals Council. OlBce of Disability Adjudication and 
Review. 5107 Leeshurn Pike. Falls Church. VA 22041-3255 . Please put the Social Security 
number shown above on any appeal you file. 


Permanent Subcommittee on Investigations 

EXHIBIT #12 
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Time to File an Appeal 

To file an appeal, you must file your request for review within 60 days from the date you get 
this notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless 
you show you did not get it within the 5-day period. The Council will dismiss a late request 
unless you show you had a good reason for not filing it on time. 

Time to Submit New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How an Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review 
a case. These rules appear in the Code of Federal Regulations, Title 20, Chapter III, 

Part 404 (Subpart J). 

If you file an appeal, the Council will consider all of my decision, even the parts with which 
you agree. The Council may review your case for any reason. It will review your case if one 
. of the reasons for review listed in our regulation exists. Section 404.970 of the regulation lists 
these reasons. 

Requesting review places the entire record of your case before the Council, Review can make 
any part of my decision more or less favorable or unfavorable to you. 

On review, the Council may itself consider the issues and decide your case. Tlie Council may 
also send it back to an Administrative Law Judge for a new decision. 

If No Appeal and No Appeals Council Review 

If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed 
only under special rules. 


See Next Page 


642 



Page 3 of 3 


If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit 
an office, please bring tliis notice and decision whh you. The telephone number of the local 
office that serves your area is (405)605-3000. Its address is Social Security, 2615 Villa Prom, 
Shepherd Mall, Oklahoma City, OK 73107. 


W. Howard O'Bryan, Jr. (0453) 
United States of America 
Administrative Law .Tiidge 
Federal Administrative Judiciary 
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SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 
ORDER OF ADMINISTRATIVE LAW JUDGE 
IN THE CASE OF CLAIM FOR 

Period of Disability and Disability Lisurance 



I approve the fee agreement between the claimant and her representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise e.Kcepted, 1 neither 
approve nor disapprove any other aspect ofthe agreement. 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 

Fee Agreement Approval: You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days from the day you get this order. Tell us that you disagree with the 
approval of the agreement and give your reasons. Y our representative also has 1 5 days to write 
us if he or she does not agree with tire approval of the fee agreement. Send your request to this 
address; 

Joan E Parks Saunders, J.D. 

Regional Chief Administrative Law Judge 

SSA ODAR Regional Ofc 

Rm 460 

1301 Young St 

Dallas, TX 75202 

Fee Agreement Amount: You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement. If so, please write directly to me as the 
deciding Administrative l,aw Judge within 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 15 days to write me if he/she does 
not agree with the fee amount under tlie approved agreement. 
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Y ou should include the social security number(s) shown on this order on any papers that you 
send us. 

/s/ 0 



W. Howard O'Bryan, Jr. (0453) 
Administrative Law Judge 

October 10, 2008 

Date 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 

DECISION 

IN THE CASE OF CLAIM FOR 

Period of Disability and Disability Insurance 



(Wage Earner) (Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 

This case is before the undersigned^ on a request for hearing dated August 25, 2008. The 
evidence of record supports a fallv favorable decision; therefore no hearins^ has been held (20 
CFR 404,948(a)), Tlte claimant is represented by Terry Gust, an attorney. 

The claimant is alleging disability since June 1, 2005. 

ISSUES 


Tile issue is wliethcr the claunanl is disabled undo sectioi^ 216(0 and 223(d) of Uie Social Seojrity Act. Disability is defined as the inability to 
engage in any siibsUnlial gainful activity by reason ofany medically determin^le physical of meniBl impairment or combinaiion of impairments 
that can be expected to result in death or that has lasted or can be c}q>ected to for a continuous period of not less than 12 months. 

'Hiere is an additional issue whether the insured status requirements ofseclioi«216(i) and 223 of the Social Security Act arc nicL The claimant’s 
earnings recc'd shows that the claimant has acquired sufficient quarters of covetsge to remain insured through June 30. 2009. Thus, the claimant 
must establish disability on or before that date in order to be entitled to a period of disability and disability insurance benefits, 

After careful review of the entire record, die undersigned finds (hat the claimant l»s been disabled from June 1, 200S through the dale of tliis 
decision. The undersigned also finds that the insured status requirements of the Social Security M were met as of tlie date disability Is 
established. 


1 

Title II of the Social Security Act is administered by the Social Security Administration. Title II appeara in the United Stales Code as §§401-433, 
subchapter II, chapter 7. Title 42. 

2 

W. Howard O'Bryan, Jr., (MSS), UoKed Stotei AdtnlalrtrBlIv* Law Jud{«. Soeid Sceurify A(faisuEOalion, Oflicc of Adjudicalion aid Kcview. Who inay prtiide; 5 USC 
556(b); Powm orthcjn<si<lin| ofTictrSUSC 556(t); Sp«ialrol« ofth< Admnwtntivc Low Judtc in Secbl Swiaity: HwUcr t. Cainphcll. 461 U.S. 458,471. 103 S.Cl. 1952, 
J.959, 1 S-S.R.S.3, 10, CCH^ 14,583 fl0831 :Dl«on v. Htcklo. 8U 506. 510, 16 SS.R.S. 179, 283 (lOOi C5r. 1987) Jam« v. Bowwi. 793 f.2i 702, 704-705, 14 5-S.R.S. 87, 
89-90. CCH 1117,071 (3ih Cir. 1986). Cmnon v. Hairlt, 651 P.2d 513 (7A Ca. 1981): Ceritw a. Wdabtirtr. 527F.2d224 pr4 Ca. 1975) (Adnimcstralnre Law Judgi must 
develop fill! record wlierc clabiunt not reprejcnltd by eeunici); B«l *<«, Kane v. HetWer . 731 F.2d 1216. 4 5.S.ELS. 340, CCH ^ 1SJ24 (Sth Cir. 1984), UqiIct v. Hc^.g. 754 
F.2d 274 {8th Cir. 1963); Jordan »■ HedJer. 833 FJd 1314, 20 S.S.K.S. 138. CCB f 17,809 (IOd» Cir. 1987), (AdminitiraUv* Law Judj* miirt develop fall record even if 
daintEnt rcprc.venfcd by coonjcl); Social Sectnity Rtiln| 71-23; Soc'ui Seswrily R«|utatie«u 20 CFR 404344 and 416.1444, *« abo, 20 CFR 404.950, 404.951,416.1450 and 
416.1451; Social Security Act, ${ 305(b) and 1631(c)(1). 

^ 20 Code of Federal Regulations Ch. HI (4-1-06 edition) section 404.948: Deciding a case without an oral hearing before an 
administrative law Judge, (a) Dedsion wholly /avorable. If the evidence in the hearing record supports a finding in favor of you and al the 
parties Ml every issue, the Administrative Law Judge may Issue a hearing decision without holding an oral hearing. 
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APPLICABLE LAW 


Under die aulhority of the Social Security Act, the S«ial Scewity Administralioo has cstablisJwd a five-step scquoitiai evaluation process for 
dctcmiining wtelhcr an individual is disabled (20 CFR 404.1 52(^3)). The steps arc followed in order. If it is determined that the claimant is or is 
not disabled at a step of the evaluation process, the evaluation will not go on to the next step. 

At step one, the undersigned must di^ermine whether the claimant is engp^ng in substantia) gainful activity (20 CFR 404,1520(b)). Substantial 
gainful activity (SGA) is defined as work activity lliat is both subslartial and gainful. If an individual engages in SGA. she is not disabled 
regardless of how severe her physical or mental iirq>airmcnts are and regardless of her age, education, and work experience. If the individual is 
not engaging in SGA, the analysis proceeds to the secemd step. 

At step two. the undersigned must determirw whether the claimant has a medically determinable impairment that is “severe" or a conri)inalion of 
impairmcnis that is “severe'’ (20 CFR 404.1520(c)). An itr^rairmenl or con^iiation of itryairmenls is “severe” within the meaning of the 
regulations if it significantly limits an individual's ability to perform basic work activities. If the claimant does not Itave a severe medicaliy 
determinable inpairment or combination of impairments, she is not disabled. If the claimant has a severe impairment or combination of 
impairments, die analysis proceeds to the third step. 

At step ihrcc, the undersigned must determine wlieiher the claimant’s inpairment or combinalion of impairments me«s or medically equals ilie 
criteria of an impairment listed in 20 CFR Pari 404. Subpart P, Appendix I (20 CFR 404.l520rd). 404.1525, and 404.1526). If the claimant’s 
impairment or combination of impairments meets or medically equals the criteria of a listing and meets the duration requirement (20 CFR 
404.I50P), the claiiTuiifi is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation (xwess, the undcrsigiKd must first determine the claimarS’s residual fiinctional capacity 
(20 CFR 404.1520(c)). An individual’s residual functional capacity is her ability to do phj’sical and mental work activities on a sustained basis 
despite limitations from hor impairments. In making this finding, the undersigned must consider all of the claimant's impainnents, including 
impairments that arc not severe (20 CFR 404.1520(e) and 404.1545; SSR96'8p). 

Next, the undersigned must determine at step four whether the claimant has the residual functional capacity to perform the rcquirctncnls ^ her 
past relevant work (20 CFR 404.1520(0). If the claimant has the residual functional capacity to do her past relevant work, the claimant is not 
disabled. If the claimant is unable to do any past relevant work or does not have any past relevant work, lire analysis proceeds to the fifth and last 
step. 

At the last step of the sequential evaluation process (20 CFR404.1520(^), the unrtosigned must determine whether the claimant is able to do any 
other work considering her residual functional capacity, age. education, and work experience. If the ctaimaiil is able to do other work, slie is not 
disabled; If the claimant is not able to do other work and meets the duration reqiiremenl. she is disabled. Allhou^ the cUimant generally 
continues to have the burden of proving disability at this step, a limited burden of going forward with the evideiKc shifts to the Social Security 
Administration. In order to support a finding that an indiviital is not disaWed at this step, the Social Security Administration Is responsible for 
providing evidence that demonstrates that other work exists in significant nun^eta in the national economy that the claimant can do. given the 
residual functional capacity, age. education, and work experience (20 CFR404. 1 512(g) and 4M. 1560(c)). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


After careflil consideration of tlie entire record, the undersigned makes the following findings; 


1. The claimants date last insured is June 30, 2009. 

2. The claimant has not engaged in substantia] gainful activity since June 1, 2005, the 
alleged onset date (20 CFR 404.1520(b) and 404.1571 et seq.y 

3. The claimant has the following severe impairmentfs); Disorders of back"* discogenic 
and degenerative (7240), aflective (mood) disorders (2960), etc., etc., etc.^ 


1.04 DisonJers of the spine (e.g., herrvaled nucleus pulposus, spinal arachncudilis, spwnal stenosis, osteoarlhrilis, degenerative 
disc (isease. facet arthritis, vertebral fracture), resulting in comprorrtse of a nerve root (Including the cauda equina) or the spinal 
cord. With; 


A. Evideitte of rwrve root concession charaderized tjy neuro-anatomic distribution of pain, limitations of motion of the 
S[Mne, Motorola's (atrophy with associated muscle weakness or muscle weakness) acconparved by century or reflex losses and. if 
there is involvement of the low back, policy straight-leg rising test (silling and supine); 
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OR 

B. Sp»nal arachnoiditis, confirmed by operative rrotes or pathology reports of tissue biopsy, ot by appropriate medicaify 
acceptable imaging, manifested by severe burning or painfirf dyse^esia. resulting in the need for changes in position or posture 
more than once every two hours; 

OR 

C. Lumbar spinal stenosis resulting in pseudoclaudicatfon. established by findings on appropriate medically acceptable 
imaging, marufested by chrorvc non- radicular pain and weakness, and resulting in inability to ambulate effective, as defined in 
1.00B2b. 

i 

Aliegalion(s) 

1:'^] Impaimeal^ Limitations and Patt - Initial Level 

Alleged Impairments: Disc degenerative disease. Depression. Anxiety. 

Limitations; I AM UNABLE TO SIT OR STAND FOR PERIODS OF TIME. 

Pain^Olher Symptoms: Yes 

Irapairmcnls First Interfered With Ability to Q5y3j;2007 

Height: 5' 4” 

Weight: 200 Lbs. 


^ Eff'ect on Work • Initial Level 


Ever Worked: 
Working Now: 
When Slopped: 
Stopped Working Because: 
Work After Impairmcni First Interfered; 


Yes 

No 

05/31/2005 

I STOPPED BECAUSE OF MY DISABILITY. 


No 


1^] Impairments; Limitations and Effecti - Reconsideration Level 
Any Changes in Condition: Yes 

Pain in neck is mcr easing: am considering surgery to correct. Have scheduled EMG test with 
Dr. IMBHm for Aug. 2nd to determine conditio n of ulna nerve in left arm and 
rvn ' r /T ' consultation ofthereaitts vrithPr. New pain in left lower badi 

nges in on ition. ^ started; have an appl. withDr^HpUmpki Aug. 13tbe to consult with 

concerning second opinion regarding Dr. and refexmt for aiternaCive 

treatment for pain in lower bade, including new pain in left leg and left side. 

D^e Occurred: 05/2007 
Any New Illnesses or injuries: No 
Any New Limitations; Yes 

} am still under the care of Dr. ISHBIHIkiftir depression and anxiety; some days I cannot 
ftjlly function due lo lack of sleep w sense of foreboding. I am not always self-motivated to 
acconpiish simple tasks such as light house work ot err^ds. I can easily miss doctor 
appoinlnicms due lo 'dumb" things like locking my.sclf out of the house, or simply forgetting 
what day U is. My physical iimitaiions vary depending on the pain levels; some days I spend 
' most of m y lime on "home thwapy" such as ice packs and a tens machine presaibed by Dr. 
^m^I was confined to a neck brace which limited my driving for the past six weeks; out 
of ftustralion ! am "weaning" myself from it It is not very convenient lo be wiiliout the use of 
a car and that adds to the sense ^ uselessness. Severe headaches often result from neck pain 
and can lead to nausea or incapacitation. 

Dale Occurred; 05/07 


New Limitations: 
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How Condition Affects Ability to Care for 


My left hand continues to be numbed by the nerve being pinched.or damages, and I cant 
always use ills iTsfiili c^ability. My walking is now limited due to the new pain in my leg; 

How Daily Activities Changed: die pain begns diootinginto my hip and the leg "gives’’ and 1 experience the sensation that it 
may snap or break. Slewing is difficult, as I have to change posKioiis frequently to give relief 
to my back. I try to avoid taking Ambicn as! do not want to become dcpcndeni. 

I am appealing the dotial of bcnciils based on my belief; Not all of the medical infotmaliun I 
provided was taken imo consideration', my psychiatrist, previous rtcurosurgeon. and previous 
pain management physician were not listed as having entered evidence. While ai! medical 
ri ent R iV* tdii- may nM be cnicial. the file should be complete to base your judgment on all facts. I 

* ■ also believe I slwuld have the riglil to request a personal hearing; to make a fair assessment alt 

interested parties should meet to discuss the details. I believe not all the fans can truly be 
written down and expressed, and you need to sec and hear exactly what my daily life is like 
due to my physical conditions at tins point in my life. 

Work Since Ori^nal Claim Filed: No 
Submitting New Evidence: No 
Reason Appeal Requested; I AM STILL DISAfiLn> 


j:^:; Impoitment^ Limitations and Effects -HeariAg Level 


Submitting New Evidence: No 

THE CLAIMANT WISHES TO APPEAL HER DATE OF ONSFf. TH E CLAIMANT HAS 
Reason Appeal Requested' NOT WORKED SINCE 06/01/05. THE CLAIMANTS MEDICAL RECORDS SUB' 
STANTIATE THE 06/01/05 ONSET DATE. 


Source Type: Dociof/HMO/Thmpifl 
Source Name: 


First Visit: 0V13/2007 
Last Visit; 06/07/2007 
Next Appl: 06/28/2007 
Reason for Visits; depression 

TreaimenL meds and counseling 


Medications; 


[nlttal Level 
Source Type: Doctor/HMO/Thcrapi^ 



First Visit: 0Sa3/2OO6 
Last Visit; 05/07/2007 
Next Appt: ONGOING 
Reason for Visits: PAIN MANAGEMENT 
Trcalmcnl: MEDS 



Medical Tests; 


Date: 06'06/2007 
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Source Type: Doctor/HMO/Therapist 
Source Name: I 


MEDICAL RECORDS 



Last Visit: 05/30/2007 
Next AppL as needed 
Reason for Visits; NEUROSURGEON 
TrtalmcnL' MEDS 
Medications: ALEVE. ROBAXIN 


Medical Tests: MRI 
Body Pan; SPINE 
Date: 05/2007 


Source Type: Doctor/HMO/Then^>ist 
Source Name: flHBHHHIlVMD 
Addres; 



Voice Phon( 

First Visit:'! 99V 
Last Visit: 05/01/2007 
Next Appt; na 
Reason for Visits; pep 
Treatment: meds 

, Ambiett. Compazine . Ll pjtor . Meclizin e . Nasoncx . gpl.QSe.CL. Singulai r . Xanax^ 


Medications: 


ADVAIR ■ 


)pcensi(tenuion Level 

Source Type; Doctor/HMO/Therapist 

■■MMMD 


Source Name; 1 
Address: * 


■ OKLAHOMA CITY. OK 731 12 
Voice Phone; 405-949i 
First Visit; 08/02/07 
Last Visit: unk 
Next Appt: tmk 
Reason for Visits; EMG 
Treatment; EMG 


Medical Tests; EMG 

Date: 08/02/07 
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Source Type; Docio^/HMO/Tlicrapist 
Source Name; l 

Address: 

First Visit: 03/13/2007” 

Last Visit: 07/19/07 
Next Appt: 08/16/07 

ReasOTt for Visits: She is trealing me for depression and anxiety, 
Trcaimenl; Verbal therapy 
McdicaliorB: CYME ALTA 


J^Reeonstderation Level 
Source Type: Doctor/HMO/Thcrapist 



Voice Phone; 405-736-^ 

First Visit: 08/23/2006 
Usi Visit: 05/07 
Next Appt: none 

Reason for Visits: Epictiral injections for pain in lotvcr back right side. 
Treatment: Epidural injections 


[■ RecMsideraUcn Level 

Source Type: Doctor/HMCyThcrapist 
Source Name: IVMMHIIIiMBMMi 

M EDICAL RECORDS 

Address: 



Voice Phonc:J 
U.S. Fax;^ 

First Visit: 05/02/2007 
Usl Visit: 05/30/07 
Next Appt; 05/09/07 

Reason for Visits; Numbness in left arm/hand and pain in neck. 

Prescribed Robaxin, TENS machine , neck brace, ENG test, MRI and X-rays to determine 
' extent of disc disease. 

Medications: ALE-YE.RQ3./WQ.N 


Treatment: 


Medical Tests; X-ray 

Body Fart: Head artd nedc 
Date: 05/09/07 


Keconsideration Level 

Source Type; Dodor/HMO/Therapisl 
Source Name; ! 
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The claimant has the following degree of limitation in the broad areas of functioning set out in 
the disability regulations for evaluating mental disorders and in the mental disorders listings in 
20 CFR, Part 404, Subpart P, Appendix I : mild restriction of activities of daily living; moderate 
difficulties in maintaining social functioning; moderate difficulties in maintaining concentration, 
persistence or pace; and one to two episodes of decompensation. 

The claimant’s mental impairment(s) does not satisfy the paragraph “C” criteria of the applicable 
mental disorder listingfs). 

4. The claimant does not have an impaiiment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Part 404, Subpart P, 
Appendix 1 (20 CFR 404.1520(d)). 

5. After careful consideration of the entire record, the undersigned finds that the 
claimant has the residual functional capacity to perform sedentary work as defined in 20 
CFR 404.1567(a) except the record shows the claimant is functional below the sedentary 
level for any sustained, continual or regular activity. 


First Visit: 1999 
Last Visit: 05/07/07 
NeBAppt: 08/13/07 
Reason for Visits; Primary care 

Treaiment: AJl gen^-al ailments and specialized referrals. 

Ambien . Compazine . Upitor . Meclizine . Nasonex . Prilosec . Sinffllair . Xaoax,. 
MMicaiions. ^yjvAlEL. ASIEUN.. Um, ^\m.- IfiPfiMAiL. .V5MPAMIL 


^mst^ation Level 

Source Type: Hospital/Clinic 
Source Name 

Address 

Voice Phone.! 

U.S. Fajcl 

Next Appl: none 
Outpatient First Visit: 05/09A>7 
Outpatient Last Visit; 06/6101 

Reason for Visits: MRI. x-rays or other tests wily. 
• Treaunenl; tcaing 

Medical Tests; Koncjcnsily.scan 
Dale; 06/06/07 



(20 CFR 404.1520(c)). 


Medical Tests: MW 
Body Pari: neck 
Dale: 05/09/07 
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In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and SSRs 96-4p and 96-7p. The 
undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 



Diplomat 

American Board of Psychiatry and Neurology 
Anrerican Board of Forensic Medicine 
American Board of Disability Analysts 



SOCIA L SECURITY DIS ABILITY EVALUATION REPORT 

NAMEflHilHHMI 

DATE OF BIRTH: 

DATE OF EVALUATION: 04/1 2/2008 

IDENTIFYING INFORMATIOh^|||B||H|||||||| is a fifiy-five-year-old, Caucasian, married, 
unemployed female who comes in for a Social Secunty disability evaluation based on her mental 
health. Her identification was verified and tlie HIPAA form was completed before the interview. 
HISTORY^BBBB^reports that she has degenerative joint disease of her cervical and lumbar 
spine, is in constant pain since 2002, caused her to be unemployed since 2005. Tliis is why she is 
seeking this disability benefit. 

Historically she had her first psychiatric treatment at the age of twenty five. At tliat time she was 
treated with medication and counseling for depression. Since then until now she had not had any 
psycliiatric hospitalization, never contemplated or attempted suicide, and denied substance abuse 
problem or treatment for it. Her mental healthcare is currently being provided by Dr. 

the last about one and a half years and she is being treated for depression and 


anxiety (296.20 and 300.00) witli medication and counseling. 

On specific questioning(BHB|||reports she is sad all the time for the quality of her current life; 
mad because site caiuiot work or care for her^lderly mom and ailing father-in-law, and anxious 
about what is coming next. Lately her appetite has been poor, resulting in a fifty pound weight 
loss. She is sleeping about four hours at night, which has remained unchanged of late; she has a 
difficult time in going to sleep because her racing mind will not calm down and her ears are 
ringing all the time; she has a difficult time in maintaining her sleep because “anything and 
everything can wake me up”, and depending on her night, her energy level and motivation are 
very variable. Spare time activity is working on scrapbooks or household chores. Social life 
involves church. Pleasure life involves watching television or listening to music. Sex life is 
“normal”. Crying spells are intermittent in nature, anger may have explosive qualities, while she 
denies any death wish. FAST MEDICAL HISTORY: She reports to have degenerative joint 
disease of the lumbar and cervical spine, recurrent headaches, bronchial asthma, high cholesterol. 


See Next Page 


653 


Page 9 of 15 


GERD, hysterectomy, had Cervical disc surgery in 1994, 1995, and 2007, ulnar nerv'e 
replacement surgery on the left elbow, and gallbladder surgery. 

She reports to have been treated for Major Depression in the past, but never for Bipolar Disorder, 
Schizophrenia, Panic Disorder, or Post Traumatic Stress Disorder. 

Review of her medical records suggests Dr.HHm^as been treating her for Major Depression, 
recurrent and chronic pain syndrome. 

CURRENT MEDICATIONS: Cyrabalta 120 mg daily, Wellbutrin SR 1/2 tablet twice daily, 
Xanax on a pm basis, Ambien on a pra basis and Topamax twice daily. Her other medications 
include Lipitor, Prilosec, Advil, Astelin, Singulair, and Verapamil. She reports that she “sneaks 
in” Lortab from time to time for about the last two years and uses it for her pain management. 
PERSONAL HISTORY: She was bom in raised by both parents. 

She had an uneventful childhood and bachelor's degree in fine arts. Sbe had her first job at the 
age of fifteen and last worked in 2005 when she was working as the office manager for four 
months, hated her boss, quit her job in 2005. Her first marriage ended in divorce after four 
montlis and is currently married to her second husband for the last twenty three years. She is 
living in Oklahoma City with her husband and is dependent financially on him. 

FAMILY HISTORY: She has one brother and one sister. Her sister had alcohol problem. Her 
father died of suicide at the age of fifty and had alcohol problems. 

MENTAL STATUS EXAM: ® fifty-five-year-old Caucasian female who is 5’4” tall 

and 185 pounds in body weight and came in two miles from her home to my office driving her... 
She looked much younger than her stated age, was reasonably well groomed, colorful in makeup 
and dress, jovial and did not appear to be in any acute distress. 

-Speech had hyper-verbal qualities, but not pressured. 

-Eye contact was 100%. 

-Thought process was full of circumstantiality and tangentially, bul no LOA or FOI. 

-Tliought content was devoid of any perceptual abnormalities. 

-Mood was reportedly sad, mad, or anxious. However, she denies any features consistent witli 
panic attacks or manic episodes. 

-Affect was wide ranged and jovial. 

-Insiglit appeared to be intact. 

-Judgment has dependent and avoidant qualities. 

-Cognitive testing reveals she was alert, oriented x 3 with intact registration, concentration, and 
abstract interpretation, but she had minor impairment of short term memory (she could recollect 
two out of three names in five minutes). 

-Suicidal/homicidal ideas were denied today. DIAGNOSIS: 


Axis I (1) Mood Disorder secondary to General Medical Condition 

(2) History of Major Depression, recurrent Axis 11 Personality Disorder, NOS 

Axis HI History of degenerative joint disease of the lumbar and cervical spine, history of surgical 
treatment for her cervical spine x 3, recun-ent headaches, bronchial asthma, and GERD 


Axis IV Problems with employment and health 


Axis V Current GAP: about 65-75 
Last Y ear’s GAP: not available 
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CONCLUSION: A Social Security Disability Evaluation was completed today forj 
jUmi^ed on clinical interview and review of her limited medical record. Strictly from the 
psychiatric standpoint, I believe she will meet t he DSM-lV_TR_criteria^ r Major Depression. 
This could be a primary disorder, as reported by or from her clironic 

pain (Mood Disorder secondary to General Medica^cSiaifiOT). This is a reasonably treatable 
psychiatric morbidity and can be aggressively treated with aggressive phanna co therapy, 
psychotherapy, cognitive behavioral therapy, and vocational rehabilitation therapy, 
reports she stopped working in 2005 because of chronic pain on the one hand and she hated her 
boss on the other hand. It is beyond my expertise to comment if such voluntary unemployment 
and/or chronic pain can be a reason for longterm disability or not. Based on my cognitive testing 
of today I found her to be reasonably intact and he able to handle her n 

funds independently. HHHHHIHL 

School of Medicine - University of Oklahoma, Oklahoma City, OK. 



55 year old female alleges depression. She has a history ot depressive symptoms treated with 
meds. No history of hospitalizations for decompensation. Current MSE, the claimant reports 
sadness due to her quality of life because she cannot work and anxiousness about her future. Her 
appetite has been poor, has had sleep disturbance, very variable energy level and motivation. 
Crying spells are intemiittent in nature, anger may have explosive qualities, while she denies any 
death wish. On exam she is jovial and did not appear to be in any acute distress. Speech had 
hyper — verbal qualities, but not pressured. Eye contact was 100%. Thought process was full of 
circumstantiality and tangentially, but no LOA and FOL. Thought content was devoid of any 
perceptual abnormalities. Mood was reportedly sad, mad and anxious. Affect was wide ranged 
and jovial. Insight appeared to be intact. Judgment has dependent and avoidant qualities. 
Cognitive testing reveals she is alert, oriented X3 with intact registration, concentration and 
abstract interpretation, but she had minor impairment of STM. SI/HI was denied. Cognitive 
testing reveals she is alert oriented X3 with intact registration, concentration and abstract 
interpretation, but she had minor impairment of STM. SI/HI was denied. Claimant can relate to 
others on a superficial work basis. Claimant can adapt to a work situation. 


55 year old fenule alleges DDD, neck pain, lower back pain, left ulnar nen'e pain. Current 
evidence shows her s/p 10/07 cervical fusion and s/p 10/07 left ulnar nerve cubital tunnel 
decompression secondary to compressive peripheral neuropathy. 2/14/08 f/u claimant decreased 
pinprick around old incision site on left elbow. Strength is intact at 5/5 in all major muscle 
groups. Reflexes are intact. C — spine x-rays show good stable fiision construct. 



Office/Outpatient Visit 

Visit Date: Thu. Aug 9. 2007 1 1:23 am 

Provider: (■■HHHIIIilB (/Usistant: MA) 

Location: 

Electronically signed by provider on 0910312007 04:45:46 pm Printed on 0311212008 at 12.35 
pm. 
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SUBJECTI VE: 

a 54-year-old female. This is a 2 months follow-up visit. Chief concern is neck pain 
and left upper extremity pain 

HPI: Himpipetumed today for flu evaluation. She has continued to have lifestyle limiting 
neck pain and L arm pain as well. She underwent a recent EMS which ‘confirmed a left ann 
cubital syndrome without evidence of cervical radiculopathy. She also underwent a collar trial to 
evaluate concerns for adjacent segment disease at 04-5. 7-1. She had no clear changes in her 
symptoms while in the collar. Her pain continues to most aggravated with movement and activity. 
She has exhausted all reasonable consen'ative measures. She has no new problems. 

ROS: 

CONSTITUTIONAL: Positive for fatigue and night sweats. Negative for chills, fever, 
unintentional weight gain or unintentional weight loss. 

EYES: Positive for use of glasses or contacts. Negative for blurred vision, eye drainage, eye pain 
or photophobia. 

E/N/T: Positive for ear pain. Negative for diminished hearing, frequent epitasis. hoarseness or 
sore throat. 

CARDIOVASCULAR: Positive for dizziness. Negative for chest pain, palpitations, pedal edema, 
tachycardia or varicosities. 

RESPIRATORY : Negative for recent cough and chronic cough. 

GASTROINTESTINAL: Positive for acid reflux symptoms. Negative for abdominal pain, 
anorexia, abdominal bloating. Hemorrhoids or melema. 

SENITOURI NARY: Negative for dysuria. Hematuria, frequent UTT’s and nocturia. 
MUSCULOSKELETAL: Positive for back pain, joint stiffness and limb pain. Negative for 
Arthralgias or myalgias. 

INTEGUMENTARY/BREAST: Negative for acne, atypical mole(s), extremely dry skin, fungal 
nail infection, rash, breast mass and breast tenderness. 

NEUROLOGICAL: Positive for dizziness, headaches, memory loss, nausea, vomiting, 
parestliesias. tremor and weakness. Negative for ataxia, confusion, fainting, generalized pain, 
seizures, speech disorder or vertigo. 

HEMATOLOGIC/LYMPHATIC: Positive for easy bruising. Negative for excessive bleeding. 
ENDOCRINE: Positive for hot flashes, Negative for hair loss, temperature intolerances or 
polydipsia. 

PS\XHIATRIC; Positive for anxiety, depression and sleep disturbance. Negative for mood 
swings, personality change or suicidal thoughts. 

Past Medical History / Family History / Social History’ 

Past Medical History’ 

Hyperlipidemia: Hypercholesterolemia; dx’d in 2006: 

Asthma: dx’d in 1994; 

Gastroesophageal Reflux Disease: since 2000; 

Rlieumatoid Arthritis: since 2005; 

Migraine Headaches: since 2002; 

Depression/anxiety 1995 
Surgical History: 

Cholecystectomy: laparoscopic: 2000: 

Hysterectomy: 1991: 

ACDF 1995.1992; 
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Foot surgerj’ 2002: 

Family History’ 

Father: Died at age 55; Cause of death was accidental death Tobacco/ AJcohol/Siipplemeiits: 
Tobacco: Currently smokes l/2to 1 pack per day, 45yearspack-yearhistory. Non-drinker 
Current Problems: 

Arm pain 
Neck pain 
Immunizations: 

None 

Allergies: 

Keflex: 

Demerol HCI: 

Codeine Phosphate: 

Current Medications: 

Advair Diskus 100)50 Inhalation Powder Inhale I pufi|^s) bid 

Arabian 5mg Tablet Take 1 tablet(s) by mouth at bedtime pm 

Astelin 137mcg/l spray Nasal Spray 2 spray(s) in each nostril bid 

Cymbalta 60mg Capsules Take 1 capsule(s) by mouth daily 

Lipitor 20mg Tablet Take 1 tablet(s) by mouth daily 

Nasonex SOmcg/actuation Nasal Spray 2 sprayfs) in each nostril daily 

Prilosec 20mg Capsules. Extended Release Take 1 capsule(s) by mouth day 

Singulair lOmg Tablet Take 1 tablet(s) by mouth daily 

Topamax 50mg Tablet Take 1 tablet(s) by mouth bid 

Ultram 50mg Tablet Take 2 tablet(s) by mouth q 4 to 6 hr 

Verapamil HG 120mg Capsules, Sustained Release Take 1 capsule(s) by mouth daily 

Xanax 0.5mg Tablet I po qd pm 

OBJECTIVE: 

Vitals; 

Current; 8)912007 11:25:52AM 
Wt: 208.8 lbs 

T: 98,3 F; BP; 1 16 156mm Hg; P; 96 bpm: R; 14 bpm 
Exams: 

GENERAL; Patient is a well developed, moderately obese, female, in no apparent distress Head 
is norm cephalic and a traumatic. There is no evidence of CSF. Otorhea. Rhinorrhea, There is no 
Battle Sign or Raccoon’s eyes. There does not appear to be any facial a-symmetries. 

NECK: supple with atrophy of the para spinous muscles secondary to disuse secondary to her 
symptoms and the collar. CHEST: Chest rises equally and appears to be moving good air. 
EXTREMITIES : warm without significant edema 

NEUROLOGIC: The patient is awake, alert and oriented to person, place, time and situation. 
Cooperative witli exam and mostly appropriate. There is no apparent communication deficits. 
Cranial nerves 2-1 2 appear grossly intact. Cerebellar fimction appears intact without 
asynmietries to finger to nose. Coordination arid gait are unremarkable. Continues to have 
decreased pp. 

Electronically signed by provider along the ulnar aspect of her L arm fi’om the elbow extending 
to the 5tli digit and medial aspect of the 4th digit. She has atrophy along the ulnar aspect of her 


See Next Page 



657 


Page 13 of 15 


hand and 5th digit and continues to have weakness as previously described. Lab/Test Results 
EMG/NCS as previously described. No new films to review, See previous notes for imaging 
studies. 

ASSESSMENT: 

723.1 Neck pain 

354.2 Ulnar nerve neuropathy 

PLAN^BBBIftias perhaps two severe but different problems. She has lifestyle limiting neck 
pain with radiographic concerns of adjacent segment disease at C7-T1 and perhaps C4-5 as well. 
She has exhausted all reasonable conservative measures. She underwent a collar trial for partial 
immobilization with unclear results. She will repeat this trial with a CTO prior to her next visit. 
She also has a life style limiting L ulnar neuropathy with evidence on EMG of a cubital 
syndrome. She is will return as scheduling permits to discuss surgical options along witli re- 
assessment of a collar trial. We discussed the findings in great detail and she expressed a good 
level of understanding. 

Various physicians, treating and non-treating, have written that the claimant suffered trom 
various medical problems and that the claimant has significant work restrictions. While the 
finding that a person is “disabled” under the provisions of the Social Security Act is an issue 
reserved to tlie Commissionerh (SSR 96-5pl), opinions fi'om any medical source on issues 
reserved to the Commissioner must never be ignored. The adjudicator is required to evaluate all 
evidence in tlie case record that may have a bearing on the determination or decision of disability, 
including opinions from medical sources about issues reserved to the Commissioner. If the case 
record contains an opinion from a medical source on an issue reserved to the Commissioner, the 
adjudicator must evaluate all the evidence in the case record to determine the e.xtent to which the 
opinion is supported by the record. 

Tlie fact that the claimant’s treating physician, after extensive examinations and treatment, lias 
formed such opinion as to the claimant’s ability to perform sustained work activity was 
precluded strongly suggests a significantly limited residual functional capacity. Further, 
considering the claimant’s diagnoses and multitude of prescribed medications tried, the 
undersigned finds that treating physician’s opinion is well support and is not inconsistent with 
the other substantial evidence in the case record; thus, it is afforded controlling weiglit (20 CFR 
404. 1 327(d)(2) and S SR 96-2p). 


6 Under 10 CFR 404.1517(0), some issues are not medical issues regarding the nature and severity of an individual's 
iiopainnent(s) but are administrative findings that are dispositive of a case; i.e., that would direct the determination or decision of 
disability. The following are examples ofsuchissues: 

1. Wliether an individual's impaiiinent(s) meets or is equivalent in severity to the requirements of any unpainnentCs) in the 
listings; 

2 . an individual's RFC is; 

3. Whether an individual's RFC prevents him or her from doing past relevant work; 

4. How the vocational factors of age, education, and work experience apply; and 

5 . Whether an individual is "disabled" under the Art. 

The regulations provide that the final responsibility for deciding issues such as these is reserved to the Commissioner. 66 


See Next Page 


658 



Page 14 of 15 


In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and SSRs 96-4p and 96-7p. The 
undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 

After considering the evidence of record, tlie undersigned finds that the claimant’s medically 
determinable impainnent(s) could reasonably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The State agency medical opinions are given little weight because otlier medical opinions are 
more consistent with the record as a whole and evidence received at the hearing level shows that 
the claimant is more limited than determined by the State agency consultants. Furthermore, the 
State agency consultants did not adequately consider the claimant’s subjective complaints or the 
combined effect of the claimant’s impainnents. 

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565). 

The demands of the claimairt’s past relevant work exceed the residual functional capacity. 

7. The claimant was an individual of advanced age on the established disability onset date 
(20 CFR 404.1563). 

8. The claimant has at least a high school education and is able to communicate in 
English (20 CFR 404.1564). 

9. The claimant's acquired job skills do not transfer to other occupations within the 
residual functional capacity deflned above (20 CFR 404.1568). 

10. Considering the claimant’s age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404.1560(c) and 404.1566). 

In determining whether a successful adjustment to other work can be made, the undersigned 
must consider the claimant’s residual fiinctional capacity, age, education, and work experience in 
conjunction with the Medical- Vocational Guidelines, 20 CFR Part 404, Subpart P, Appendix 2. 
If the claimant can perform all or substantially all of the exertional demands at a given level of 
exertion, the medical-vocational niles direct a conclusion of either ''disabled" or "not disabled" 
depending upon the claimant's specific vocational profile (SSR 83-11). When the claimant 
oaimot perform substantially all of the exertional demands of work at a given level of e.'certion 
and/or has iionexertional limitations, the medical-vocational niles are used as a framework for 
decision-making unless there is a rule that directs a conclusion of “disabled” without considering 
the additional exertional and/or nonexertional limitations (SSRs 83-12 and 83-14). If the 
claimant has solely nonexertional limitations, section 204.00 in the Medical-Vocational 
Guidelines provides a framework for decision-making (SSR 85-15). 
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Even if the claimant had the residual functional capacity for the full range of sedentary work, 
considering the claimant’s age, education, and work experience, a finding of "disabled" would be 
directed by rule 201.06. 

11. The claimant has been under a disability, as defined in the Social Security Act, from 
June 1, 2005 through the date of this decision (20 CFR 404.1520(g)). 


DECISION 

Based on tlie application for a period of disability and disability insurance benefits filed on May 
1 6, 2007, the claimant has been disabled under sections 2 1 6(i) and 223(d) of the Social Security 
Act beginning on June 1, 2005. 

Workers’ Compensation offset may be applicable. 



W. Howard O’Bryan, Jr. (0453) 
United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 

October 10, 2008 


Date 
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Social Security Administration 

EXPLANATION OF DETERMINATION 




W/E's NAME (IF CDB or 
DWB) 


SSA-4268 


CLAIM TYPE 

DIB 


Medical Vocational Allowance: Claimant is a 55 yof alleging degenerative disc disease, anxiety and depression, 
CLaimant's AOD was 06-01-05. Ttiis claim is bang allowed due to a combination of mental and physical 
allegations. Claimant's current mental residual capacity keeps her from returning to her past relevant work as an 
accountant which is highly skilled. Claimant's PRW was as an accountant, per DOT, Accountant, 160.162-018, 
which is considered as s^entary work with a SVP of 8. Claimant did this job from 1 992 until 06-05. She reports 
no other employment. Claimant currently has the physical residual capacity to do light work. She can lift 1 0 lbs 
frequently and occasionally lift up to 20 ibs. She can stand and or walk about 6 hours in an 8 hour workday. She 
can sit about six hours in an 8 hour workday. She has no other physical restrictions. Due to claimant's 
depression, anxiety and personality disorder, she currently has the mental residual capacity to do simple and 
some complex instructions. Clmt has more than a 1 2lh grade education, turned age 55 on 1 lfj07 , cannot do 
her past work due to mental restrictions and is limited to light work physically. Using vocational rule 202.06 as a 
guideline, clmt is found to be disabled as of turning age 55. Borderline Age criteria were considered, but as ail 
her impairments were considered in the RFCs, there were no additional adversities to indicate an earlier onset 
could be found. Onset is established as of 11|i|2007, the day she turned 55. 
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SOCIAL SECURITY ADMINISTRATION 


DISABILITY DETERMINATION AND TRANSMITTAL 


1. DESTINATION 2,OOSC 

DDS ODO ORS EXaB INTPSC e-sn 

H □ □ □ □ 

5. NAME AND ADORESS OE CLAIMANT (incMt ZIP Codi) 


2, DOS CODE 

S39 

3. FILING DATE 

05/16/2007 
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OKLAHOMA CITY OK 73112 


PRIOR ACTION 

P D ^ PT D 


SHEPHERD MALL 2615 VILLA PROM 
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CHS FZ owa COB-R CDS-0 RD-R RD-D RD P-R P-D MQFE 
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8 TYPEaAJMCrimXVi) 

wQ osQ DC □ biD esD scD 


Recon filed 07/30/2007 
Recon received 01/15/2008 


13 DO-BO REPRESENTATIVE 


Oissbiliry 

1110(2007 


DETERMINATION PURSUANT TO TOE SPOAL SE(X(WTY ACT. AS AMENDED 

|16A PRIMARV DIAGNOSIS IB(X)Y STS. I CODE HO. | 188, SECONDARY OlACNOSiS 

01 72« 


j DISORDERS OF BACK 
I OISCOGENIC & DEGENERATIVE 


AFFECTIVE MOOD DISORDERS 
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I 19. aAIMANT NOT DISABLED 
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Purp. 


20 VOCATIONAL BACKGROUND 




□ 
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□ rvl - - 09/15/2005 r— 1 
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Social Security Administration 


SSA-4268 


EXPLANATION OF DETERMINATION 


NAME OF CLAIMANT 



W/E's NAME (IF CDB or 
DWB) 



CLAIM TYPE 

DIB 


54 yo DIB female with 16 years of education alleges ODD, depression and anxiety. The mental portion of the 
claim was found to be non-severe. The physical portion of the claim was given an RFC for light work with limited 
use of the left hand. The claimant's PRW includes a position as an accountant, DOT 160.162-018 8/S which the 
cimt describes as sedentary on her application and as medium on the Work History Report. Therefore, the claim 
is denied to PRW both as the claimant describes it and as It Is generally performed in the national economy. 
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SOCIAL SECURITY ADMINISTRATION 


DISABIUTY DETERMINATION AND TRANSMITTAL 


l.OESTlNATiOW 

2.0DSC00E 

3. FILINS DATE 

4-SSN 
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6 wi.'E's NAME 'll coe w owB aXis^” 


7. Tree CLAIM {Til* II) 

(»B FZ OWB CDB-R CDB-D RD-R RD-D RD P-R P-D MQFE 
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8, TYreaAIM(Till»XVI) 

aQ osO 
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9. DATE OF BIRTH 
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n REMARjg” 
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DETERMINATION PURSUANT TO THE SOCIAL SECUIMTY ACT. AS AMEUDED 
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31- DATE 

07/23/2007 
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33, DATE 
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ALJ Bench Decision Checkshect— Print Version 

Claimant Name: SSN: 

DIB Application Date: October 18, 2008 Hearing Date: April 26, 2010 

SSI Application Date: October 18, 2008 DWB Application Date: 

Date Last Insured: March 31, 2008 Established Onset Date: March 12, 2008 

EOD is S AOD □ Amended AOD □ Current Appl. Date □ Prior Appl. Date 

(SSI Only) (SSI Only) 

□ Prior Application □ Reopmed □ Not Reopened 

Prior Application Date(s): T2 T16 

Reason for Reopening D Within one year □Good cause □ Grounds for reopening at any time 

□ Work After Onset □ UWA SNotSGA □ TWP 

Severe Impairment(s) (singly or in combination): Shattered ankle tibia fibula 3 plates 1 5 screws cyst, 
depression, anxiety, asthma, sinus problems, etc., etc., etc., 

□ Impairment(s) MEETS Listing # L02A, 1.06, etc., 

□ Impaii’ment(s) EQUALS Listing U 

□ Child is Functionally Equal to Listings 

Mrk Extr Mrk Extr 

□ □ 1. Acquiring and Using Information □ □ 4. Moving about and Manipulating objects 

□ □ 2. Attending and Completing Tasks D D 5. Caring for Self 

□ □ 3. Interacting with Others □ □ 6. Health and Physical Well-being 

Mental Impairment Analysis (Part B) 

Restriction of Activities of Daily Living GNone l^Mild □ Moderate □ Marked □ Extreme 

D iffi culties Maintaining Social Functioning □ None □ Mild □ Moderate □ Marked □ Extreme 

Difficulties Maintaining Concentration-Pace □ None El Mild □ Moderate □ Marked □ Extreme 

Episodes of Decompensation DNone 0 One or Two □Three □Four or More 

Mental Impairment Analysis (Part C) 
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G 12.02, 12.03, or 12.04 w/ 2 yrs med. history & more than minimal hmitation & 

G Residual disease process w/ marginal adjustment so that minimal changes cause decomp. 

□ Current Hx. 1+yeais in highly supportive living arrangement w/ continuing need for same 

□ Repeated episodes of decompensation, each of extended duration 

□ 12.06 (inability to function independently outside area of home) 

Residual Functional Capacity: 

O Full range of □ Sedentary □ Light □ Medium 

Q Less than full range of □ Sedentary O Light □ Medium (describe below) 

□ Nonexertional only (describe below) 

Function by Function: The credible evidence of record show the claimant is not functional at the sedentary 
level on a "regular and continuing" basis. 

Rationale for Decision (Include Assessment of Credibility and Medical Opinions): See exhibits 13F through 

17F. 


n No PRW □ PRW but is unable to perform 

PRW: □ unskilled □ skilled/semiskilled but skills do not transfer to other occupations w/in RFC 

Claimant ‘disabled’’ based on: 

□ Direct application of Medical-Vocational Rule # 

O Framework of Rule # D based on VE testimony □ based on SSR# 

□ Section 204.00 Framework □ based on VE testimony □ based on SSR# 

□ Recommend Representative Payee 

G Medical reexamination in 3 to 6 Months 


See Next Page 
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SOCIAL SECURITY ADMINISTRATION 


Office of Disability Adjudication and Review 
301 Nw 6th St 
3rd Floor West 
Oklahoma City, OK 73102 

-f 

Date: April 27, 2010 . * 



Notice of Decision -FuUy Favorable 

I carefully reviewed the facts of your case and made a fully favorable decision on your 
application(s) for a period of disability, disability insurance benefits, and Supplemental Security 
Income filed on October 18, 2008 and October 18, 2008. I stated the basis for my decision at. 
your hearing held on y^ril 26, 2010. I adopt the findings of fact and reasons that I gave at the 
hearing. Please read this notice of decision. 

I found you disabled as of March 12, 2008. Your impairment or combination of impairments is 
so severe that it meets the requirements of one of the impairments listed in the Listing of 
Impairments, 

If you would like more information about my decision, I can provide you with a record of my 
oral decision. You must ask for this record in writing. You may mail or bring your request to any 
Social Security or hearing office. Please put the Social Security number shown above on your 
request. 

Another office will process my decision and decide if you meet the non-disability requirements 
for Supplemental Security Income payments. That office may ask you for more information. If 
you do not hear anything within 60 days of llie date of this notice, please contact your local 
office. The contact information for your local office is at the end of this notice. 

If You Disagree With My Decision 

If you disagree with my decision, you may file an appeal with the Appeals Council. 

How To File An Appeal 

To file an appeal you or your representative must ask in writing that the Appeals Council review 
my decision. You may use our Request for Review form (HA-520) or wnte a letter. The form is 
available at www.socialsecurity.gov. Please put the Social Security number shown above on any 
appeal you file. If you need help, you may file in person at any Social Security or hearing office. 

Please send your request to: 
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Appeals Council 

Office of Disability Adjudication and Review 

5107 Leesburg Pike 

Falls Church, VA 22041-3255 


Time Limit To File An Appeal 

^You must file your written appeal within 60 days of the date you get this notice. The Appeals 
^Council assumes you got this notice 5 days after the date of the notice unless you show you did 
not get it within th^5-day period. 

The Appeals Council will dismiss a late request unless you show you had a good reason for not 
filing it on time. 

What Else You May Send Us 

You or your representative may send us a written statement about your case. You may also send 
us new evidence. You should send your written statement and any new evidence with your 
appeal. Sending your written statement and any new evidence with your appeal may help us 
review your case sooner. 

How An Appeal Works 

The Appeals Council will consider your entire case. It will consider all of my decision, even the 
parts with which you agree. Review can make any part of my decision more or less favorable or 
unfavorable to you. The rules the Appeals Council uses are in the Code of Federal Regulations, 
Title 20, Chapter III, Part 404 (Subpart J) and Part 416 (Subpart N). 

The Appeals Council may: 

• Deny your appeal, 

• Return your case to me or another administrative law judge for a new decision, 

• Issue its own decision, or 

• Dismiss your case. 

The Appeals Council will send you a notice telling you what it decides to do. If the Appeals 
Council denies your appeal, my decision will become the final decision. 

The Appeals Council May Review My Decision On Its Own 

The Appeals Council may review my decision even if you do not appeal. If the Appeals Council 
reviews your case on its own, it will send you a notice within 60 days of the date of this notice. 

When There Is No Appeals Council Review 

If you do not appeal and the Appeals Council does not review my decision on its own, my 
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decision will become final. A final decision can be changed only under special circumstances. 
Y ou will not have the right to Federal court review. 

If You Have Any Questions 

We invite you to visit our website located at www.socialsecurity.gov to find answers to general 
questions about social security. You may also call (800) 772-1213 with questions. If you are deaf 
or hard of hearing, please use our TTY number (800) 325-0778. 

If you have any other questions, please call, write, or visit any Social Security office. Please have 
this notice and decision vrith you. The telephone number of the local office that serves your area 
is (866)331-2207. Its address is: 


Social Security 
2615 Villa Prom 
Shepherd Mall 

Oklahoma City, OK 73107-2468 


/s/ c^/(enaau/ 

W. Howard O'Bryan Jr. (0453) 
Administrative Law Judge 

April 27, 2010 

Date 


Enclosures: 

Form HA-L15 (Fee Agreement Approval) 


cc: 
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SOCIAL SECURITY ADMINISTRATION 

OfGce of Disability Adjudication and Review 

ORDER OF ADMINISTRATIVE LAW JUDGE 

IN THE CASE OF CLAIM FOR 

Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 


(Wage Earner) (Social Security Number) 

I approve the fee agreement between the claimant and her representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise excepted. I neither 
approve nor disapprove any other aspect of the agreement. 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 

Fee Agreement Approval: You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days fi'om the day you get this order. Tell'us that you disagree with the 
approval of the agreement and give your reasons. Your representative also has 1 5 days to write 
us if he or she does not agree with the approval of the fee agreement Send your request to this 
address: 

Joan E Parks Saunders, Jurist Doctorate, Esquire 

Reeional Chief Administrative Law Judge 

SSA ODAR Reeional Ofc 

Rm 460 

1301 YounsSt 

Dallas. TX 75202 

Fee Agreement Amount: You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement, if so, please write directly to me as the 
deciding Administrative Law Judge within 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 15 days to write me if he/she does 
not agree with the fee amount under the approved agreement. 
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You should include the social security numberfs) shown on this order on any papers that you 
send us. 

Is/ ^6^. 

W. Howard O'Bryan Jr. (0453) 
Administrative Law Judge 


April 27, 2010 
Date 
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(The following is a transcript in the hearing held before 
W. Howard O'Bryan, Jr., Administrative I.aw Judge, Office of Disability 
Adjudication and Review, Social S ecurity Administratio n, on April 26, 
2010, a t Oklahoma, in the case of Social Security 

Number |||||^|||||||M appeared in person 

represente^D^^lllllllllllllimillllllllllPAttorney . Also present 
Vocational Expert . ) 

(The hearing commenced at 12:19 a.m. on April 26, 2010.) 

ALJ: -- record. Are we on? 

HA: We* re on the record. 

■ OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 

ALJ: All right, then. Since I've got'^^||||||||||||^^ I'm not 

going to go through the usual opening statement. I'll just simply say 
that we have your claims for a Period of Disability^ Disability 
Insurance Benefits, as well as Supplemental Security Income. Now, the 
issues are the same issues that are on the notice, which Mr. Smith 
could quote from memory if I asked him to. He's done this, like I 
say, a few hundred times before. I’m not going to go through them, 
because it's already in the record, anyhow. The claimant is alleging 
an onset date of March 12, 2008. She is last insured on March 31, 

2008. Me don't have an insured status problem to deal with, so long 
as we're dealing for -- with an injury before that date, anyhow, so 
that's it. I do notice that our first day of insurance, this is kind 
of strange, was January 1, 2008, which means that she was only insured 
for a period of approximately three months in there. That's a little 
unusual to have something like that. 

ATTY: That is unusual. 

ALJ: Isn't that, though? Well, at any rate, we have documents 

here, and they're marked up through J.7F, and if there are no 
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objections. I'll receive those into the evidence as Exhibits lA 
through 17F. Is that all right with you, ijHHiHiil 

ATTY: Yes,,. Your Honor. I will note, though, that when I got her 
disc up, there was a 24 listed, 24F. 

ALJ: Okay, let's find out what we've got here and see 

ATTY; Well, and so -- 
ALJ: “■ what it is. 

ATTY: -- when I tried to -- 

ALJ: I'm showing here that we had someladditionalL documents but 

that, for some reason, they didn't put a number on them. And let's 
see what we've got here now so I know what it is. I can put numbers 
on them, as far as that's concerned, I suppose. 

ATTY: Well, I'm not too concerned about that. Your Honor. The, 

the only thing was, I wanted to tell you that when I tried to open up 
24F, it said the shortcut had been -- was malfunctioning -- 
ALJ: Ura-hum. 

ATTY: -- and they asked me if I wanted to eliminate the 

shortcut. And I thought, well. I'll just open it up. Well, I 
eliminated the shortcut, and 24F went away. 

ALJ: Well, I'll tell you -- 

ATTY: So, I don't know what was in it . 

ALJ: -- I don't know what it is. Here's what I'm showing. I do 
show here something that's -- let's see. What -- after 17F, what I 
show is three documents there, but neither one of them are shown as 
Exhibits. One of them is from the DDS which is a medical evaluation 
case analysis, and another medical evaluation case analysis which 
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apparently -- let’s just see what one of them says, just for the heck 
of it. Usually, what they say is, I agree with something, you know. 

ATTY : Yeah . 

ALJ: Yeah. I reviewed all the medical evidence in the file, and 

the assessment of 4/2/9 is affirmed as written. In other words, 
somebody just decided they -- they're saying they agreed with what's 
been done before. Then, we have another, which is a DDS disability 
worksheet, which is nothing more than just a sheet that indicates some 
of the activities that have gone on. It shows by the, by the date as 
to certain things there. Doesn't give us any information at all, if 
you want to be honest about the thing; at least, it doesn't give me 
anything that I could use in, in this case. The document that we have 
here which is probably the last one is the one that we received on 
June 5, 2009, which is -- covers a period from April 6, 2009 to • 

June 1, 2009, aind it concerns basically some insomnia, a follow-up on 
insomnia, and anxiety problems from 

ATTY: Urn- hum. 

ALJ: Now, the one before that is a medical assessment record 
from : Clinic Orthopedic, et cetera, and it covers the period 

from November 3, 2008 to April 27, 2009, and we got -- 

ATTY: Urn- hum. 

ALJ: that in the Office on June 2, 2009. 

ATTY: Um-hum. 

A]JJ: I see some items here, like a copy of evidence that's come 

from you where you're requesting that, and they don't give it an 
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Exhibit number, because it wasn*t anything of significance other 
than - - 

ATTY : Right . 

ALJ: -- the fact to be sure they sent something to you. And 

we've got some medical evidence of record from the SBHHHHIHiHV 
i|^|im|||||| which we got in on May 14, 2009, and let's see what it says. 
It doesn't show it as having an Exhibit number, but it will be 
admitted in here if -- anyhow, as -- I'm not too sure why it doesn't 
have a number. Oh, I think I know why now. It's a bill. Yeah, 
that's part of it there. Oh, know, wait. There is some medical 
there. This has, has to do with a right bulbar wrist ganglion, and 
they excised that at the time. And it'll be included, of course, as 
an Exhibit here. They told about all the -- how they cut, cut it open 
and all that. I, I don't like to read those too well, because they're 
just bad, you know, kind of gory, you know. I just don't like -- I 
read them, anyhow. That's about what we've got here. We've got an 
awful lot of other things from •^"•■^^(PHONETIC) , and 
(PHONETIC) , and (PHONETIC) , and : (PHONETIC) , 

and - - 


ATTY: Dm-hum. 

ALJ: -- a whole bunch of things, / (PHONETIC) , so -- but 

they'll all be admitted in the -- 

ATTY ; Yes , Your Honor . 

ALJ: -- into evidence. Got a goodly amount of evidence here, IF 

up through 17F, and I'm sure that we've got everything there. So, if 
there's no objections, we'll receive those into the evidence as 
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Exhibits lA through 17F. Is that all right? 

ATTY: No objections. Your Honor. 

ALJ: Okay, they’re in the record, then. 

{Exhibits lA through 17F , previously identified, were received 
into evidence and made a part of the record thereof) . 

ALJ: Now, do you know of any reason right off the bat that we 

need to .hold the record open? 

ATTY: I don't believe so, but she was nudging me. I think maybe 

she -- 

ALJ: Well -- 

ATTY: -- may have had some late medical 

CLMT: I had more surgeries. 

ALJ: Well, if they have some late, we can always -- I'll tell 

you what. Let's constitute it as ready, but we'll back up on that in 
case we get surprised here during the course -- 

ATTY; Okay. 

ALJ: -- of the hearing, and, and if it is, why, I can always 

depend on you to -- 

ATTY: You bet. 

ALJ: -- get it for me, and we’ll get on here. But we’ll get 
that done. Every once in a while, we have problems like that come up, 
and it's usually concerning -r well, usually, the attorney's kind of a 
little surprised, because they just find out that the claimant went to 
the hospital, or went to the doctor this morning, or yesterday, or 
something like that, you know, and we just don't have the 
documentation. Okay. Let's do that, then. All right. Let's go 
ahead, then, and take some testimony; but first, let me get down to 
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the point of explaining. Ma'am, this is not an adversarial 
proceeding. It is inquisitorial. So, I probably will not be asking 
very many questions, because I leave that up to Counsel to do that. 

He knows the case better than I would, because I'm -- you know, 
obviously, he's had a chance to work on it. I've got a whole lot of 
cases before me, and I haven't had that chance. So, he'll be asking 
most all of the questions, and I'll try to be a good audience and take 
some notes on it. Now, if I ask any, it'll probably be for 
clarification only. It's not cross-examination, is what I'm trying to 
say. What you can do to help, and, of course. Counsel's probably 
already explained this to you, but just be sure to answer the 
questions that he asks as truthfully as you can; and if you don't know 
the answer, just tell him you don't know, and he’ll know what to do 
with that. He's an experienced man, and has been through this a few 
thousand times before. All right, let's take some testimony. 

Mr. Smith, would you go right ahead? 

ATTY : Okay . 


(The claimant, 
testified as followsT] 


P, having been first duly sworn, 


EXAMINATION OF CLAIMANT BY ATTOtOJEY: 

Q Please state your name for the record. 

A 

Q And, IHIPv, how old are you? 

A Thirty-three . 

Q Could you state your birthday? 

A 


Q Are you married? 



680 


7 

A Yes . 

Q Do you have children? 

A Yes. 

Q Do they live with you? 

A Yes . 

Q And how old are they? 

A I -- my youngest is seven, the middle child is 12, and my 
oldest is 14 . 

Q Okay. What kind of educational background do you have? 

A I have a high school diploma and 21 college credit hours. 

Q I see. Do you have any vo-tech training? 

A No. 

Q Military training? 

A No . 

Q When was the last time that you worked? 

A I worked for approximately 30 days in the end of October of 
2009 to the end of November 2009, 

Q So, you worked for 30 days. How, how many hours did you work 
per week, or per day, or per month, however you want to describe it? 

A I worked no longer than a four-hour shift per day, and it was 
approximately eight to 10 hours, no more than 10 hours, a week. 

Q X see. Well, prior to that little stint right there, when was 
the last time that you worked? 


A 2006, in the summer of 2006. 

Q And what kind of work did you do there? 

A I worked in the hot food service part of 
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Q I see, worked in the kitchen? 

A Yes. 

Q And were you a server, or a cashier, or what did you do there? 
A There was no cashiering. I was cooking food, maintaining 
food, food temperatures, putting stuff out on the counters -- 
Q And how long did you -- 
A -- customer service. 

Q How long did you work there? 

A Approximately a month. 

Q A month. When was the last time you worked somewhere for 
longer than a month? 


A 2000 to 2001, probably. 

Q I see. And how long did you work at that job? 

A Approximately one year. 

Q And what did you do there? 
was a 

Q Prior to that? 

A Prior to that, I worked -- 
Q Do you recall? 

A About six months at ^ manager-in- 

training. 

Q Did you do scheduling for other employees, and that kind of 


thing? 

A Yes, hired employees, scheduling, and personal training, 
cleaning of tanning beds. 

Q I see. And what year was that? 



682 


A 1999. 

Q Um-hum. And prior to that? Did, did you have employment 
prior to that? 

A Yes. 

Q Where did you work? 

A I worked at | 

Q What did you do atf 

A I was a flHfl||and, and then, was promoted to 


Q How long did you do that job? 

A Approximately one year. 

Q Did you have a job prior to 
A Yes. I worked at 
Q Uh-huh. 

A for approximately six months. 

Q I see. And were those job requirements what we what, what 
one would anticipate from a 
A Yes . 

Q And prior to that, where did you work? 

A Prior to that, I worked fast food a-nd 


Q And, and when was that job? 

A That started when I turned 16 to 18. 

Q I see, okay. That pretty well describes your work history? 
A Yes . . 

Q Were you working when you had your accident? 
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A No. 

Q You weren’t working? When, when did you have your accident? 

Why don’t we talk about that for a minute. 

A March 12, 2008. 

Q And what happened to you? 

A I was putting some boxes up in the attic, and some Valentine’s 
decorations, and was getting boxes down for Easter, and misstepped, 
and stepped into sheet rock, and landed on my right foot, and then hit 
my head. 

Q And what kind of injuries did you sustain? 

A Pilon fracture to the tibia fibula, and a shattered ankle. 

Q And did that require surgery? 

A Yes, more than one. 

Q Um-hum. 

ALJ: I note here that she did shatter her ankle and tibula 

fibula. She's got three plates in there, and 15 screws, and she had 
some cyst problems since then. The reason I've gotten familiar with 
that, I just got through brewing my leg, and I had the 

ATTY: Oh, my Lord. 

ALJ: -- my -- only mine wasn't as bad as hers. I had that they 

had to redo the joint there on mine, and they put five screws with a 
plate in the fibula side; and on the tibia side, why, they had to put, 
put two long screws in the thing to rebuild that joint, you know. In 
fact, that's the reason I'm using this right now, a little -- I've 
been very fortunate in that I, I was only off, oh, -about, oh, less 
than six weeks on the thing, and I've -- it’s worked out very well for 
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me. But she, she had a real bad job. She's got three plates, and 15 
screws, and a whole bunch of stuff, and has had some cysts, even, 
after that. 

CLMT: No -- 

ALJ: Go right ahead, though. 

ATTY: Okay. 

CLMT: -- I don't have those. They took those out -- 

ATTY: Right. 

CLMT: -- (INAUDIBLE) : 

BY ATTORNEY: 

Q Well, we'll let you tell, tell us about that, but -- so, you 
broke your ankle, you had surgery, and plates were applied? 

A Initially, I had an external fixator. 

Q Right. 

A And two weeks later, they went in and put in three plates and 
15 screws . 

Q In your ankle, in the joint? 

A In the ankle joint and the leg, the leg bones, tibia fibula. 

Q Dh-huh. And you've since had other surgeries, have you not? 
A Correct . 

Q How many surgeries have you had altogether? 

A I've had eight -- just on my leg? 

Q Yeah . 

A On my right leg, I've had two surgeries. 

Q Two surgeries? 

A Three surgeries. 
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Q And the last one was -- 

A Sorry. 

Q --to remove the hardware? 

A The last one was to remove the initial three plates and 15 
screws, and fuse -- I don't know which is. the bigger bone of the leg, 
the tibia or fibula. But they fused the bigger of the leg bone to my 
top of my foot bone, because I have no ankle or cartilage left. And 
the other bone is just left free-falling from my knee, and I now have 
two plates and 16 screws. 

Q Is -- the bone that*s free-falling, is it attached to 
anything? 

A The top of it's attached to my knee -- or -- 

Q But the bottom is not attached? 

A No, it's not . 

Q And when you say, fixated, so, your ankle’s been fused? 

A Correct . 

Q So, your joint doesn't work at all? Well, I guess it works -- 

A I don ' t - - 

Q -- well enough for you to walk, but not in the normal way one 
would -- 

A I don't have range of motion left or right. I have some range 
of motion as far as flexion this way. However, I have to be very- 
careful on it, and they forewarned me that I was really lucky to have 
the top of the foot bone left, that there could be -- if I wear that 
down and have to have it fused to the bottom of the foot bone, I will 
have no range of motion in it at all. 
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Q I see. You mentioned you had other surgeries. What -- are 
they related to this? 

A There are other injuries -- 

Q Right . 

A -- not on the -- I was in a cast at the time with some of ray 
other surgeries . 

Q I see. 

A And the cyst, the cyst is related to this. 

Q The cyst in the wrist, or -- 

A Correct, the right wrist. 

Q How about the -- your left knee? What happened there? 

A My left knee, I'd had the last -- I'd had the fusion surgery 
in December 2009; and in February -- or, I mean, the fusion surgery in 
December of 2008. And in February of 2009, I had a mishap in the 
•bathroom, and I was still in a cast on the right ankle, and ray left 
ACL was torn, and the MCL was very strained. 

Q So, you had surgery for that, as well? 

A Two, two surgeries. 

Q Two surgeries on your ACL? 

A Um-hum . 

Q Did they get that back to where it functions normally? 

A No. 

Q 1 see. What kind of problems do you have with your ACL on 
your left knee? 

A I have swelling, limited range of motion, a lot of pain, 
popping, I can't climb or bend the same as. before, I have -- 
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Q With your left knee? 

A Yes. I have metal that pops from underneath the skin. I have 
swelling and fluid retention. 

Q They attached your ACL back with some sort of metal device? 

A Yes. It was a new device. And then, it required a second 
surgery, because the metal was actually starting to break through the 
skin, so they had to clip part of the metal off. 

Q I see. Do you have pain associated with your ankle? 

A Yes . 

Q Is it, is it constant? 

A It's every day, yes. 

Q Do you have good days and bad days? 

A Yes . 

Q How many good days do you think you have in a week or a month, 
however you'd like to describe it? 

A On a good week, three days. 

Q And so, the rest are bad? Is that what I'm hearing? 

A Yes. 

Q If you had to rate your pain level, on a good day, how would 
you rate it? 

A A four. 

Q If one being the least, 10 being the most? 

A A four . 

Q And how about on a bad day? 

A Seven and a half, eight. 

Q On those bad days, is the pain distracting? 



688 


15 

A Yes . 

Q Do you would you describe it as debilitating? 

A Yes. 

Q Can you like read a newspaper on those days, and kind of 
report back to us what it says? 

A No . 

Q What kind of activity level do you have on a good day? 

A My -- low. 

Q Low? 

A Um-hum. 

Q Do you do housework and that kind of stuff? 

A I load the washing machine, and I have a 4 -pound dog. I feet 
and water her. 

Q Okay. How far can you walk? You know, on a good day, when 
your activity level's a little better, how far can you walk? 

A About four houses down from my house. 

Q Is that like -- could you put that in terms of blocks, or 
yards, or feet? 

A Blocks, it would be one-fourth of a block. 

Q About a fourth of a block? Do you have any kind of 
symptomology as a result of activity? Oh, does your pain level get 
worse with activity? 

A Yes. 

Q After activity, what do you do for kind of relief? 

A I have to lay on my back and elevate my leg above my heart. 
And I take medication. 
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Q Pain medication? 

A Yes, sir. 

Q When you have -- when you are active, do you get any swelling 
with your ankle? 

A My ankle and my foot swell. 

Q Does it swell a little bit or a lot? How could you 
describe -- 
A No . 

Q -- that for us? 

A It swells, it swells grossly, to the point to where I cannot 
put on a regular shoe . 

Q Is it painful when it swells? 

A Yes. 

Q And for relief, you -- what do you do? 

A I have to lay on my back and have my foot elevated. 

Q For how long? 

A Approximately 30 minutes to two hours. 

Q Do you lay in bed, or on a sofa, or a recliner? How do you do 

that? 

A Either the couch or the bed. Typically, the bed how. 

Q Ura-hura. How about your left knee? Does it, does it give you 
trouble, as well, with activity? 

A Yes. 

Q Does it swell? 

A Yes. 

Q Does it become stiff and immobile? 
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A Yes. 

Q Is it painful? 

A Yes . 

Q If we kind of go through the same scenario, scenario we did 
with your ankle, do you have good days and bad days? 

A Yes . 

Q How many good days do you think you have in a week's time? 

A With my knee? 

Q Um-hum. 

A Probably four good days. 

Q Okay. Pain level, one to 10, one being the least, 10 being 
the most? 

A On a good day? 

Q Um-hum. 

A On a good day, three. 

Q And on a bad day? 

A Six. 

Q As to the affected area of your ankle, do you ever have any - 
what kind of sensations do you have? Do you have normal feeling in 
your ankle? 

A No . 

Q What, what kind of sensations do you have there? 

A Parts of my ankle and, and the leg are numb on the outside 
part. The inner ankle is very sensitive to touch, and has a damaged 
nerve. If it comes in contact with emything, it sends an electrical 
shock. I have a radiating, throbbing pain. Also, it becomes numb. 
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especially when it swells and the circulations seems to be poor, it's 
numb, tingles like it's asleep. 

Q Is that every day? 

A Yes. That happens every day. 

Q Do you ever have cramping associated with this? 

A Yes, something like Charlie horses, especially in ray foot. 
And I get muscle twitches in my leg. And also, I have a loss of 
feeling in my toes as far as flexing them up. 

Q How long does that last, usually, the cramping and so forth? 
A It could last for 45 minutes to three hours. Sometimes, it 
lasts all night long. 

Q And that ' s pretty well daily? 

A Yes, every day. 

Q How long do you think you can sit before you become 
uncomfortable or your ankle begins to swell or bother you? 

A Probably about 30 minutes. 

Q And if it does swell, what do you have to do? 

A If ■ 

Q If your ankle swells up from sitting? 

A I have to elevate it -- 
Q Do you get any -- 
A -- above ray heart. 

Q Do you get any relief from getting up and moving around? 

A No . 

Q How, how long can you stand before you become uncomfortable? 
A Fifteen to 20 minutes. 
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Q Hm-hum. How about bending? Can you, can you bend over and 
pick things up off the floor? 

A No. Rarely. 

Q Okay . 

A I might be able to bend over and pick up a piece of paper, but 
not every day. 

Q Repeatedly? 

A Rarely . 

Q If you had to do it repeatedly? 

A No, and I typically have to hold onto the wall. 

Q Why is that? 

A Because my gait and my balance are off, and I don't have the 
same ability to flex and bend in my knee or my ankle. 

Q Stooping? 

A No. 

Q How about lifting? Can you pick things up off the floor, like 
5 pounds, a 5 -pound sack of flour? 

A I don't know, off the floor. Maybe from a table about this 
height . 

Q Uh-huh. 

A 1 haven't tried to pick up 5 pounds from the floor. 

' Q Do you, do you try to avoid lifting? 

A Yes. 

Q Keeping things out of your hands? 

A Yes. The doctor's told me that I should only lift 5 to, at 
the most, 15 pounds, and I shouldn't be bending over to lift anything. 
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Q I see. Climbing stairs probably eliminated? 

A Correct. 

Q Ladders out? 

A Correct. 

Q You mentioned you had a cyst in your right hand. Are you 
right-handed? 

A Yes. 

Q Has that affected your ability to manipulate, fine motor 
control, and so forth? 

A Yes . 

Q Can you handle a pen? 

A Yes, but I can't write for long periods of time, and there are 
some days when my hand's so cramped and closed that I wouldn't be able 
to write, type, open jars. 

Q Okay. Keyboard? 

A Keyboard . 

Q Okay . 

A Ten key . 

Q Well, you've had to put up with quite a bit through all of 
this, all these surgeries and your limitations. How has that affected 
you mentally? 

A I deal with a lot of depression, and anxiety, and guilt. 

Q Yeah? Do you ever have periods of depression where you kind 
of sit at home, and shut the windows,, and refuse to talk to people? 

A I don't -- yes. 

Q How often does that occur? 
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A Probably five days out of the week. 

Q Um-hum. Have you ever had any crying episodes? 

A Yes, I have crying episodes daily. 

Q Daily? 

A Yes . 

Q How long do they last? 

A Thirty minutes to two hours . 

Q Are you taking any medication for that? 

A For the anxiety, I take Xanax. 

' Q I see . 

A And I -- 

Q What kinds of things cause you to be anxious? 

A Being out in public places, being in crowded places, being in 
a vehicle that I'm not driving, being -- anywhere that I go, I'm 
constantly worried about, what if there was a fire? You know, how 
would I get out? And -- ^ 

Q ■ What about a crowd makes you -- 
A A crowd. 

Q anxious? What are you afraid of? . 

A Being trampled over, or not being able to protect -- my oldest 
child is disabled, cerebral palsy. Being -- especially if he and I 
are out, and -- or just, something happened that.-- 

Q I see. Are you afraid people will knock you over, bump into 

you? 

A Yes. Yes, I’ve been bumped into, and fallen. 

Q You've said you're nervous when you're in a car. What are 
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you -- the same thing, or -- 

A I'm afraid of being in a wreck. I'm -- 
Q So - - but - - 

A -- afraid of not being able to -- I don't like not being in 
control of it. I get shortness of breath. I've had crying episodes 
in vehicles, panic attacks. 

Q What do you do when these things come over you? 

A I break out in hives, and cry, and -- 
Q Do you remove yourself? 

A -- try to -- yes. I try to go back to my house, to my 
bedroom, specifically, as soon as possible. 

Q You said that you can drive . So , you don ' t have any 
restrictions on driving? 

A Yes, I'm not supposed to drive for long periods of time. 

Q How far do you think you drive normally when you get in a car? 
A The most I drive, typically, is four blocks. 

Q Can you use your foot to push on the pedal? 

A On the gas pedal. I use ray left foot for the brake. 

Q Can you feel with your right foot? 

A Not with the toes , With the heel more . 

Q I see. Well, I asked you about housework earlier. Who does 
the housework at your house? 

A Mainly, my husband and my middle child, (PHONETIC) . 

Q So, you have lots of help around the house? 

A Ura-hum, yes, um-hum. 


Q How about meals? 
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A All three of my children are a full day of school, so they 
have breakfast at school, lunch at school; and my husband is off early 
in the afternoon, so he typically cooks, or we have sandwiches, or 

Q Dh-huh. 

A -- out to eat. And after surgeries, I was on the Meals on 
Wheels program to where somebody would come by and bring me food, the 
church . 

Q Very good. How aibout socially? Do you get out much? 

A No. 

Q You mentioned medications earlier. What kind of medications 
are you on? 

A Prescription medications, Lortab, Xanax, and Ambien. 

Q And how often do you take them? Do you take them every day? 

A Yes. And Albuterol inhaler. 

Q Do you have any side effects associated with your pain 
medication or your anxiety medication? 

A The pain medication makes me nauseous, itchy, dizzy, so I 
typically, after I take that, I lay down. I get real hot. 

Q Urn- hum. 

A And I also become irritable, so I typically lay down and go to 
sleep when I take that. And the anxiety medication helps to regulate 
the anxiety somewhat, but it also affects -- gives you kind of a 
numbness and nonability to be out driving, or -- 

Q Um-hum. 

A -- operating machinery, or anything. 


Q So 
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ALJ: Try and speak up a little louder, would you, ma'am? 

CLMT: I'm sorry. 

ALJ: That's all right. 

BY ATTORNEY; 

Q Do you have any kind of walking apparatus or -- I know 
you've -- I've seen that you've had different things throughout your 
process of healing. 

A Um-hum. 

Q What kinds of things have you had? 

A I've had a wheelchair, crutches, a walker with wheels and a 
walker without wheels, a cane, and I have a -- not an electric 
scooter, but it's a scooter that I can put my right leg up on, and 
then, you pedal with your left leg. 

Q And is that what you came here today with? 

A Yes. 

Q I see. 

A And I still have all the other -- the doctor's instructed me 
to keep everything else. When it rains and snows,, if I have to get 
out, I use the walker. 

Q I see. Do you drink alcohol or take illicit drugs? 

A I have an occasional drink of wine -- 

Q Dm- hum. 

A -- glass of wine. I don't use illicit drugs. 

ATTY: Okay. That's about all the questions I have at this time. 

Your Honor. 

ALJ : Okay . 
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EXAMINATION OF CLAIMANT BY ADMINISTRATIVE LAW JUDGE: 

Q Ma'am, I -- you have three children, and how do you handle 
taking care of them? 

A My husband works from 5:30 in the morning until 2:30 in the 
afternoon, so about the time that they're getting out of school, he's 
off work, and their school is all within four blocks, so take, I take 
them to school, and we share picking -- the responsibility of picking 
them up. My father and his wife live two doors away from me. My mom 
lives two blocks away from me. So, I have my family, really, there to 
help. 

ALJ: Okay. Let's see if we can't -- I, I just needed to bring 
that up and just check into it. Let's, let's talk a little bit with 
our vocational expert . 

(The vocational expert, f||||||||||||||||||[|||||||^^ been first duly 

sworn, testified as follows:) 


EXAMINATION OF VOCATIONAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q Ma'am, your name is? 

A imunmmippHONETic) 

Q And, think you've probably been in hearings 

with / have you not? 

A I believe so, Your Honor. 

ALJ: All ^igbt . ^Iljjlimm, would you have any problem with 
her - - 


ATTY: No objections, Your Honor, 

ALJ: -- testimony? 

ATTY: No objections. 

ALJ: I didn't think you would, I'm sure. Ms. Bottrough is very 
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well-recognized and does a good job. I know that. And most of the 
attorneys tell me that, anyhow. All right. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Ma'am, you've looked at the records already. I know that, and 
I'm not going to go through all that usual kind of thing. Just tell 
us, from the records, what you find that she -- the kind of work she's 
done, say, in the past 15 years, and give us some idea about what that 
work entails. 

A The jobs that, in my opinion, meet SGA, Your Honor, would be 

in a bank, which is light skilled 


r, also light skilled work; 


sedentary 


semiskilled work; and 


light skilled work. 


Q Um-hum. What kind of jobs are those from the standpoint of 
exertional requirements, ma'am? 

A The light jobs would require being up on your feet the 
majority of the workday, with lifting requirement being a maximum of 
20 pounds. The sedentary jobs are done primarily in a seated 
position, with a maximum lifting requirement of 10 pounds. 

Q All right, then, ma'am. Let's see. Hard to kind of ask 
questions that*I have in mind, here. Let's assume, ma'am, for the 
sake of a hypothetical, here, that I found that -- a second, here. 
Let's assume that I was to find that she would, as a result of her 
physical injuries, would be able to lift, say, 10 pounds occasionally, 
but less than 10 pounds on any kind of a frequent basis; and let's 
just say that in an eight-hour workday with normal work breaks, now, 
that she would only be able to, to walk and/or stand approximately two 
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hours. On the other hands, let's assume that in an eight-hour 
workday, she'd be able to do about six hours in an eight-hour workday 
with sit -- reference to sitting. Now, with those particular 
restrictions right there, would there be any work that she's done in 
the past that she could do? 

A The occupation of telemarketer. 

Q Um-hum. 

A And in -- which is a sedentary semiskilled job. And in 
Oklahoma, there's 5,100 of those kind of jobs; and 296,000 in the 
nation. 


Q- All right. And now, ma'am, let's also make the assumption 
that we have an individual that would -- just a second, now. I'm 
going to pull something up here that I can kind of depend on. Well, 
ma'am, let me ask this. In the jobs that you just mentioned, would 
these be jobs that -- well, you would have to be able to deal with the 
public, assume, in those jobs; or would you? 

A That's correct, you would. 

ALJ: Okay. Hm. Well, to be perfectly honest about it, I'm 
having a little trouble finding the kind of -- let’s let ask 

you some questions. He's real good at this sort of thing. So, go 
right ahead and ask some questions, 

EXAMINATION OF VOCATIONAL EXPERT BY ATTORNEY: 

Q In the first hypothetical that was described, if an individual 


suffered from anxiety, and on occasion, would feel anxious, regardless 
of rational fear or not, and had to remove herself from that 
situation, meaning she'd have to leave her station of employment, and 
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that occurred once a week, would that eliminate any of those jobs? 

A How long would she have to remove herself from the station of 

work? 

Q Oh, let's say, three hours. 

A It would preclude competitive employment . 

Q Anywhere? 

A Anywhere. 

Q If we take out the anxiety part of the question that I just 
asked you, and I said, well, if we had an individual who was capable 
of doing the kind of work that you said; however, if she sits for 
longer than about 45 minutes, she's had an ankle injury, and that 
ankle begins to swell and become uncomfortable, and her only method of 
relief would be -- well, she has two methods of relief: one, taking 
pain medicine, which might make her a little foggy; or she could get 
in a reclining position where her foot would have to be higher than 
her heart for a period of, say, 30 minutes, three times a day. Would 
that eliminate any of the jobs that you've described? 

A It would eliminate all of them, and preclude competitive 
employment . 

ATTY: Okay. I, I, I .think that would cover it,. Your Honor. 

ALJ: All right, then. Let me take a real good look at it and 

see what we've got here, and I’ll, I'll look it all over and try to 
take it under advisement and try to get to it just as quick as I can, 
which should be pretty close -- pretty, pretty fast. I'm, I'm, I'm 
not real far behind, so I can handle it, I think, by looking at it, 
and I'll study it over. And it’s good to see you again. Do you have 
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any more cases with me today? 

ATTY: Not, not today, Your Honor, but I did have one more 

question that -- 

ALJ: Yeah. Go right ahead. Ask it. 

ATTY: -- related to that she . 

ALJ: Sure - 

ATTY: -- she's asked me earlier about her records. 

RE-EXAMINATION OF CLAIMANT BY ATTORNEY: 

Q Are, are we missing some more recent records? 

A Yes . 

ALJ : Okay . 

BY ATTORNEY: 

Q Okay, and is it related to your ankle or your knee? 

A Yes. I had a 
Q Okay . 

A -- knee surgery that's not included, and I had a following 
surgery as a result of an injury from the last knee surgery being 
(INAUDIBLE) . 

ATTY : Okay . 

RE-EXAMINATION OF CLAIMANT BY ADMINISTRATIVE LAW JUDGE: 

Q When was that surgery on -- 

A The last knee surgery was -- I don't know the exact date. 

Q That's all right, ma'am. Just give me a -- 
A June of 2009. 

Q Okay . 

A And during that knee surgery, they did i think it's called 
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an endotracheal anesthesia^ where they put a tuhe, and they put a hole 
in ray throat. 

Q Ura-hum. 

A And I had an upper respiratory infection, so everything 
drained in my ear, and as a result of the hole put in my throat from 
the last knee surgery, they had to put a tube in my ear August of 
2009 . 

Q All right. Now, what happened after that? Did you have any 
other surgeries or anything? 

A Yes. I was having some, I had some weight gain, and hair 
growth, and not a consistent menstrual cycle; so, they ran some tests, 
and I had a nabothian cyst found in my cervix/uterus . And so, in 
December of 2009, they -- I had another surgery that burned out my 
uterine lining and removed the cyst. 

ALJ: All right, then. Let me say this: I'm going to go ahead 
and make an allowance in the case, and I will make a recommendation, 
of course, that you do follow it closely within the next, say, six 
months to a year, because she's a very young woman, and there's no 
question in my mind she'll be -- probably, if all goes well, she'll be 
all right. Time will tell. But I'm doing this on the basis, really 
and truly, of the fact that, well, based primarily on the fact that 
she just had so many different surgeries that had come about since 
this injury that she's had, it just seems like she's always been in 
the hospital and all that. Now, it's true that some of the things 
have developed here since she was last insured. The ganglion cyst, 
for instance, that she had on the wrist, and other things. But 
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generally speaking, I think what she has here is a problem that — 
where she's had, had to have the metal removed in one instance, some 
of the metal removed in one instance, and all that. So, I'm going to 
put her, probably, in here, as meeting a listing with reference to the 
lower extremity, and also, below the sedentary level of function. And 
then, what I'll do is,. I'll recommend that they reconsider her in the 
not too distant future, because I have a great deal of faith in the 
fact that the kind of things that she's got are things that are not 
permanently a problem, as a general rule. They're more -- well, 
they're a hindrance, there's no question about that, and she won't 
ever get over everything entirely, but she'll get to the point where 
she can go -- now, of course, a question came up, well, why couldn't 
she go back to being some of the things she's done in the past, like 
being a IHjHHIB ^ Well, the 

reason there is that she’s had so much trouble with the swelling, and 
having to keep her leg up, and, and all that, and I do know she's had 
some, some problems that are mental in nature. She's showing on her 
records here that she's had some problems with -- well, they mention 
mood as one of the main things, and some anxiety that's associated 
with that. They're indicating here the somatoform type of activity, 
and then, some personality problems that have gone into it, also. And 
that's all covered under the, the medical opinions of the Ph.D. and 
some of the other doctors in here. I notice, too, that she has had a 
good deal of trouble with pain, and has had to go through the pain 
management people, and I was particularly impressed, incidentally, 
with the report that was given by Dr. : . and although 
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Dr. , I don't see him as a treating physician, I do note in 

here that he gave a pretty good summary of the problems that she has 
had, indicating that back on February 19, 2009, that she was status 
post her fracture to the right ankle, and status post an ACL tear in 
the left knee, so we've got two of the lower extremities that are 
involved. I note here that when she was 31 years old, she fell 
through an attic onto the floor, that was on March 13, 2008, and was 
found to have a pilon fracture of the right tibia and right fibula 
with a shortening and slight displacement, and she's had numerous 
surgical procedures since then. And I note here that she, in 
March the 25th, why -- of that year, why, she -- let’s see. March 25, 
2009, she had the external fixator removed, and an ORIF of the 
fracture with plate and screws. It indicates there the fusion 
actually took place on December the 11th, 2008, I guess. And then, of 
course, she fell again on February the 8th, and apparently, that was 
2009, and came up with even more. Now, been the 

one to take care of it. And so, I'm going to go along with the 
concept that, in view of her testimony, that she's still using a 
walker, and that she's having chronic pain, stiffness, and there is 
some evidence of some decreased vision, some sinus allergies, some 
panic attacks, some asthma, some peptic ulcer disease, various joint 
pains, bruising is easy, et cetera. I'm showing her as separated with 
three children here, but that isn't true, is it, ma'am? 

CLMT: No. At the -- we had separated, but not anymore. 

ALJ; Not anymore. So, your husband is at home now, and is able 
to take care of the children after 2 o'clock in the afternoon. 
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CLMT: Correct. 

ALJ: And that's helpful. All right, then. I think we've got 
enough here for that. The thing that I've noted in here -- and the 
reason that I let it go on as much as I did, is, I felt like this 
might be a closed period. But apparently, it isn't. But it's -- I 
think, probably, based on what I'm seeing here, the doctors seem to be 
somewhat optimistic about her possibilities, so -- and I am glad to 
see that, and I'm glad she's -- I'm sure she is, too. She'll have 
some problems, of course, I'm sure, in the future. There's no 
question about that. But let's hope she gets a lot better. Okay, if 
there's nothing further, then -- is there anything further, Mr. Smith? 

ATTY: No, Your. Honor. 

ALJ: Okay. We'll go ahead and make the allowance on those 

reasons I just set. forth. The hearing stands as closed. 

ATTY: Thank you, Your Honor. 

ALJ: Incidentally -- i , 

(The hearing was closed at 1:09 p.m. on April 26, 2010.) 

CERTIFICATION 

I have read the foregoing and hereby certify that it is a true 
and complete transcr iption of the te stimony recorded at the hearing 
held in the case of ^gmuPimillHimillimp before Administrative Law 
Judge W. Howard O'Bryan, Jr. 



Free State Reporting, Inc. 
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SOCIAL SECURITY AJMINISTRATtON 




^ Refer To: I 


Office of Disability Adjudication and Review 

301 Nw 6th St 

3jd Floor West 

Oklahoma City, OK 73 102 ' 


Date: iAPR 1 7 2008' 



NOTICE OF DECISION - FULLY FAVORABLE 

I have made the enclosed decision in your case. Please read this notice and the decision 
carefully. 

This Decision Is Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another may first ask you for more information. If you do not hear 
anything for 60 days, contact.-your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do 
so. To do that, the Council must mail you a notice about its review within 60 days from the 
date shown above. Review at the Council’s own motion could make the decision less 
favorable or unfavorable to you. 

If You Disagree With The Decision 

If you believe my decision is not fully favorable to you, or if you disagree with it for any 
reason, you may file an appeal with the Appeals Council. 

How to File an Appeal 

To file an appeal you or your representative must request that the Appeals Council review the 
decision. You must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 

You may file your request at any local Social Security office or a hearing office. You may 
also mail your request right to the Appeals Council, Office of Disability Adludication and 
Review. 5107 Leesburg Pike. Falls Church. VA. 22041-3255 . Please put the Social Security 
number shown above on any appeal you file. 


Permanent Subcommittee on Investieations 


EXHIBIT #14 


PSI-SSA-2a-001732- 
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Time to File an Appeal 

To file an appeal, you must file your request for review within 60 days from the date you get 
this notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless 
you show you, did not get it within the 5-day period. The Council will dismiss a late request 
unless you show you had a good reason for not filing it on time. 

Time to Subnilt New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How an Appeal Works 

Our regulations state the rules the Appeals Council applies to decide when and how to review 
' a case. These rules . appear in the Code of Federal Regulations, Title 20, Chapter III, 

Part 404 (Subpart J). 

If you file an appeal, the Council will consider all of my decision, eyen the parts with which 
you agree. The Council may review your case for any reason. It will review your case if one 
of the reasons for review listed in our regulation exists. Section 404.970 of the regulation lists 
these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfavorable to you. 

) 

On review, the .Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

rf No Appeal and No Appeals Council Review 

If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed 
only under special rul es. 


See Next Page 


PSI-SSA-28-001733 
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If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit 
an ojffice, please bring this notice and decision with you. The telephone number of die local 
office that senses your area is (405)605-3000. Its addressi^ocial Security, 2 41^^ 113 Prom, 
ShepherdMall, Oklahoma City, OK 73 ^7 ' ; -- - A. cj^ _ 



W. Howard O'Bryan, Jr. (04^) 
United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 



PSI-SSA-28-D01734 
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SOCIAL SECURITY ;^jVflNlSTRATION 

Office of Disability AdjudicatioD and Review 
ORDER OF ADMINISTRATIVE LAW JUDGE 


IN THE CASE OF CLAIM FOR 

Period of Disability and Disability Insurance 



(Wage Ekner) (Social Security Number) 


I approve .the fee agreement between the claimant and hts representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutory conditions for approval and is not otherwise excepted. I neither 
approve nor disapprove any. other aspect of ih.e agreement. 


YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 


Fee Agreement ApprovalrYou may ask us -to review the approval of the fee agreement. If so, 
write us within 15 days from the day you get this order. Tell us that. you disagree with the 
approval of the agreement and give your reasons. Your representative also has 15 days to write 
us if he or she does not agree with the approv^ of the fee agreement. Send your request to this 
address: 


Joan E Parks Saunders, J/D 

Regional Chief Administrative Law Judge 

SSA.QPAR Regional Ofc 


t)ahas, TX 75202 


Fee Agreement Amount: You may also ask for a rCview of the amo^t of the fee due to fhe 
representative under this approved fee agreement. If so, pLease. wmc dire ctly to, me. as.. the 
deciding Administrative Law Judge within 1 5 days of the day yqif'’^apc(^notified of the amount of 
the fee due to the representative. Your representative also has^,i^ji^s to write me if he/she does 
not agree with the fee amount under the approved agreemenj^ 


You should include the social security n^ber(s). 
send us. 


rthat you 


W. Howard O'Bryan, Jr. (0453) 
Administrative Law Judge 


APR 1 7 2008 

Date 


PSl-SSA-2a-001735 
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SOCIAL SEC URITY ADMINI STR A TI ON 
Office of Disability Adjudication and Review 


IN THE CASE OF 



(Ci^iitiant) 


(Wage Earner) 


DECISION 

CLAIM FOR 


Period of Disability and Disability Insurance 
Benefits 



(Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 


This case is before the.undersigned on a request forbearing dated March 27, 2008. The evidence 
of record supports a fUllif faVM'abie'decisidni therefore hd (20 CFR 

.404.948(a)).’ The claimant is represented by i 


The claimant is alleging disability since June 15, 2006. 

ISSUES 

The issue is whether the claimant is disabled under'Sections 2l6(i) and 223(d) of the Social Security Act. Disability is defined as the inability to 
engage in any substantial gai/ihilaciiviiy by reason of any medically determinable physical or mental impairmeni dt combination of impainnenis 
that can be expected to resull in death or that has lasted or can be expected to'bst for a continuous period of not less than 12 months. 

There is an additional issue whether the insured status requirements of sections 216(>) and 223 of the Social Security Act are met. The claimant's 
earnings I'ecord shows that the claimant has acquired sufRcient quartcis of coverage to remain insured ihrou^ December 31 . 201 1. Thus, tic 
claimam must establish disability on or before that date'jn-ordtf to be entitled to a period of-disability and dibbility insurance beoefits. 

AAer careful review of the entire record. the,uRdersign^ finds that, the claimant has been disabled from June IS, 2006 through the date of this 
decision. The undersigned also finds that the insured status requiremenu of the Social Security Act were met as of the date disability is 
established. 


APPLICABLE LAW 


Under the authority of the Social Security Act, the Social Security Administration has established a fivC'Siep sequential evaluation process for 
detennining whether an individual is dis^led (20 CFR 404.t52(^a)), The steps are followed in order. If it is detennined that the claimant is or is 
not disabled at a step of Ihie evaluation process, the evaluation will riot goon to the next step. 

At step one, the undersigned must determine whether the claimant iseng^ing insubstantial gainful activity (20 CFR 404.1520(b)}- Substantial 
gainful activity (SGA) is defined as work activity that is both substantial and ^iniiii. If an indWidual engages in.SGA. heis not disabled 
i^ariiless'oTHow'severe His'pfiysical oririedol'ini^rmetulB^e arid regai^less of his age, education, arid work experience. If (heirKtt'ndua) is 
not engaging in SCA, ihe analysis proceeds to the second step. 

At step two, the ondereigned must derennine whether the claimant has a medically determinable impairment that is “severe'' or a combination of 
impainnents that is “severe” (20 CFR 404. 1 S20(c)). An impairment or combination ofimpainnenu is •’severe” within the meaning of the 
regulations if it signiftcantly limits an individual's ability to perform basic woik aaivities. If the claimant docs not have a severe rnedically 
determinable impairment or combination of impairinen.ts, he is not disabled. IF the claimant has a severe' irhpairment or cornbinaiipn of 
impairments, the analysis proceeds to the third step. 

At step three, the undersigned must dclenninc whether the claimant's in^innait orcorribination of impairments meets or medically equals the 
criteria of an impairment listed in 20 CFR Pari 404, Subpart P, Appoidix I (20 CFR 404. 1520(dX 404.1 525, and 404. 1526). If the claimant's 
impairment or combination of impainnenis meets or medically equals the criteria of a listing and meets the duration requirement (20 CFR 
404.1 509), the clairrant is disabled, if it does not Che analysis proceeds lb the next step. 


See Next Page 
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Before considering step four of Ihc sequential evaluation process, ihe undersized musi firsi determine Ihc clainant’s residual fiinctiona! capacity 
(20-CFR 404. l-520(e)): An indivWuars residual funnionai capacity is-his-ability lo do physical and- mental work aotiviiies on a sustained basis 
despite limitations from his impaimients. In making this finding, the undersized must consider ail of the claimant's impairments, including 
impairments that are not severe (20 CFR 404. 1 520(c) and 404, 1545; SSR 96-8p). 

Neil, the undersign^ tnust determine at step four whether the claimant has the residual functional capacity lo perform the requiiemenis of his 
past relevant work (20 CTR 404. 1 520(0). if Ihc claimant has the residual fiuwlional capacity to do his past relevant work, the claimant » not 
disabled. If the claiinani is unable to do any past relevant work or docs not have any past relevant work, the analysis pro(«ds to the fifth and last 
5tq>. 

At the last step of the serpicntial evaluation process (20 CFR 404.1520(g)3, the undersigned must dclcnninc whetherthe claimant is able to do any 
other work considering his residual functional capacity, age. educarion, and work experience. If ihcciaimant is able to do other work, he is not 
disabled. If the claimant is not able lo do wher work and meets the duntion requirement, he is disabled. Although the claimant generally 
continues to have the burden of proving disability at this step, a limited burden of going forward with the evidence shifts to the Social Swurity 
Administration, (n order to support a finding that an individual is ool disabled at this stq). the Social Security Administration is responsible for 
providing evidence that demonstrates that other work exists in significant numbers in the national economy that the claimant can do. given the 
residual functioital capacity, age, education, and work experience (20 CFR 404.1512(g) and 404.1560(c)). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
After careful consideration of the entire record, the undersigned makes the following findings: 

1. The claimant’s date last insured is December 31, 2011. 

2. The daimant has not engaged in substantial gainful activity since June IS, 2006, the 
alleged onset date (20 CFR 404.1520(b) and 404.1571 et seq.). 

Vocational Infonrution 

iavascript:hideShowDataViewSectionf%22JobsWorkedintheLasU5vears%22) 

Jobs Workii in the Lau iS years 

job Title Type of Business From To 

1. FirTfighier/lnsnactof Covemmenl May 1986 May 2006 

iavascriDt:hideShowDataViewSectioa(%22WorkDevelopiTient-[nitialLevel%22') 

Work Development • Initial Level 

Claim Type; DIB 
820/'82l Pending: No 

iavascript:hideSho\vDataVie\vSecttonf%22Tickct/ProgramlnfoiTnation-lnitialLeveI%22) 

Tieket/Pnfgram Information ~ Initial Level 
Participate in Ticket program or another program? No 

iavascriDt:liideShowDataViewSectionf%22Ticket/Proeramlnfomiation- 

Recon.siderationLevel%22) 

Tickei/Prograin Pnfiyrmiilian - Ttecoftsidcratlon Level 
Participate in Ticket program or another program? No 

iavascripl:hideSho\vDataVicwSectionf%22Ticlcet/ProgiamlntbrTnation-Hcarint*Lcve!%22) 

^ Ticket/Program Information - Hearing Level 
Participate in Ticket program or another program? No 


iavascript:hideShovvDataViewSectionf%22AdditionalRehabilitationlnfonnation%22) 
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. [^ 4ddh}onal.RehabilitajionjAfo.rmaSoh-. ^ 

Woridng now? No 

Because of other reasons (no* nv condition) The carter that I had. required an annual 
physical. In March 0(2006 !did-not pass the required physical. Thepaiticular Dr. that 
evaluated me concluded that, in his opinion, i would not be able to continue my present duties 
Stopped wortting because; because of the htart bypass io 1997. 1 had the oppottuiiity to voluntarily retire in May of 

2006.solhat's whalldKl,.wjth^eH«eijlionofriairiR6/changingcareeR. On June 15.2006 I 
was diagnosed as needing a double bypass on my heart and arterial bypass in both legs. 1 don t 
Mieve that 1 am now able to woric anymore. 

Stopped working when: 05/3 1/2006 

Coronary artery discaw Blocked cardiac .arteries, Blocked arteries, Back injury. 
Hypothyroidism, Painful walkihg, Edeiiia in the lower extremities. Hypertension, Aitxiay My 
numerous medical condittoas cause combined syrrpioms. My back, after 5 surgeries stills 

hurts. Paiaaffects my sleeping, bendirtg, lifting, standing atjd walkirtg. 1 have an aggressive 

Alleged Impairmenls: of heart disease. Heart aliack. triplc-b^ass and double-bypass after affects, tiredness, 

get short of breathe easily, my tower ■extrerin'tibs slay swollen arid it is very painful to walk, i 
have arulay and it makes it difficult to leave the house. I am told these disabilities will not 
get any barer. Heart arterial bypassit2 1997 and 2006; 



3. The claimant has the ,foU<)wing severe impairni,ent(s): 

Allegation(s) ■ . . 

iavascript:liideShowBataViewSectiont%22.[inpairments.Limitationsand?ain-InitialLeve l%2a 

frii^a'/rmenn, LiinUatioAS'oiik'Paiii - Iditiat Live! 

Coronary artery disease Blocked cardiac arteries. Blocked leg arteries. Back injury, 

Hypothyroidism. Painful waiking, m the lower extremities. Hyperterttion. 
numcTobs rnedica! conditions cauSc combmed-syrnploins. My bsek, after 5 sorgeries stills 

hurts. Pamj>frectsmysleepity{.hesidiBg.llftipg,.stan,dinBandwalking. 1 have an aggressive 
Alleged Impamncnis: oj*|,ean disease. Heart aUack.triplc-b!.ypass3nddooblfrbypa55after.afrecis. tiredness, 

get short ofbrcaihc easily, my Iowct extremities slay swoilerr and it is very painful to walk. I 
have anxiety and U mal(« U difficult to love the hokse. 1 am told these disabilities will not 
get any better. Heart arterial bypaj«x2 1997 and 2'(J06. 

The anxiety and -medicines arid m^ical conditions cause me an mabilily to (toncenlrate or 
focus otr instructions. I am very forgetful and cannot sit for long periods of time, tl is very 
Umitaiions; paitifiil to wafk, lift, sit or stand for long periods of time. Unable to stay in any position for 
any length of-time. 1 have to take lots of naps because 1 can’t sleep at night because of pain 
and aiixiety. 

Pain/Othcr Symptoms; Yes 

limpainnertts First Interfered With Ability to j j 2006 

Height: 6' 

Weight; 250 lbs. 

Sec 4. e - For one or mote of the bospital(s) 1 listed. I had more inpatient stays*Sec. 6, F - 1 
had these tests more than once: EKG (Heart test). Treadmill (exercise tot). Cardiac 
CBthcrizbtior , Hearing Test, Vision Test,' Blood Test (not HIV), Breathing Test, X-.Ray, 
MRI/CT Scan*! knew tny^hrallh wa s steadi ly decli nlngand t hat I wuld Jiavc to rrairc from 
•Client-Remarks - 3368; - " (7^la,ions wiurrereurcrncntofgBBiiiBBiby theage 57). I knew my 

retironciii wouldn’t be enough for me and my family xo aveon, but I was planning on finding 
another job. Then I had the last 4 surgeries and concluded due to my conditiwiS that ! would 
not be able to continue working. •Intcrocl medical form initiated on: 02/08/2007* 

iavascriptihideShowData ViewSection(%22Effecton Work-Initial Le_yel%22) 

^Effect on Work - Initial Lcvtl 

Ever Worked: Yes 
Working Now; No 
When Stopped; 05/31/2006 

Stopped Working Because: Becauseofothcrreasons(nDt my condition) The career that 1 had. required an annual 
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physicd). In March or2006 I did not pass the reciuired physical The particular Dr. that 
evaliiatsl'me'afrieftalcd’ttat.'iniiis opinion; I would not be able iQ'continue’mypresent duties 
because of the heart bypass in 1997. 1 had the of^xntuniiy to voluntarily retire in May of 
2006. so that's what I did, with die intention of letiring/changing careers. On June ! 5. 2006 > 
was diagnosed as ncading a double bypass on my heart and arteriBl bypass in both Iqs. i don’t 
believe that I am how able to tmnic anymore. 

Work After impainneni First Interfered; No 

Explanation: took eariy retirement 

iavascript:hicleShowDataViewSection(%221iTipaim]ents.UmitationsandEfFects- 

Recon5iderationLevel%221 

1 ^ Impainnenis, Umiialions aad Effects - Steconsideraltolt Level 


Any Changes in Condition: No 
Any New Illnesses or Injuries: No 
Any New Limitations: No 

How Condilion Affrou Ability l» O^or u„,bl= ,o or wdik fo, vay long. 
Personal Needs: 

How Daily Arrlivities Changed; No change. No bener. 


Client Remarks - 344 1 : 


null* ']niKjrej»ftjW|^^mtoed on the Internet using i; 
Nam^HiiillHiHJP^eport.Compleier Address:tp_^,„,„„^_ 
ReporvCdlhpl^ finite Number Report Completer EifiuTrAdaiSsi^ 
Intmet medidilTonn subiriitled on: 12/{fi/2007 


Work Since Original Oaim Filed; No 
SubihitiingNew Evidcrice; No 
Reason Appeal Requested: I AM DISABLED 

iavascript:hideShQvvDataViewSection(%22imDairmcnts.LimitationsandEffects- 

HearinfiLeve1%22) 


Impairmenls, Limitations and Effects - Hearing Levei 


Any Changes in Condition: Yes 

Chan es in Condition- before I must sit and rest is gettirvg shorter because of my increasing back 

* ’ pain. 

Date Occurred: February 2008 
Any New illnesses or Injun's:' Ys 

New lilnesss, Injuns, or Conditions: I have now been diagnosed as a Type !l Diabetic. 

Date Oecurred: 3/12/08 


Any New Liinitaliofts; No 

How Condition AlTects Ability to Care for , _c ^ ^ 

Perronal Needs' needs. 


How Daily ActIvUis Changed: 


As 1 staled before, the time I can stand is getting shorter and shorter due to increasii^ back 
paitL I must sit and rest more often so any activity I do takes longer. 


i have beoi working part time since about December 2007. i only work 2 days a week driving 
y a shuttle vanfnam hoteltotrain. I work a 12 hourshiftand ampaid S7 pCrhour. I amableto 

rny^Tnimbfim arid do riot ^cbminubusiy''. fim unablelb wdrk'ahy rridrru^' 2 ~ 
Client Remarks 3441 . ^^Utt||U|||||l|U|^^ 

Number Report Comp^'u ' 
medical form submitied on; 

03/2-7/2008 . 

Worked Since Filing For E^onsideration: Yes 
Submitting New Evidence: Yes 

iMjljHIIIIIIB DISABLED DUE TO 2 HEART BYPASS S URGERIES, S 
Reason Appeal Requested: BACK SURGERIES (FUSION), HEART DISEASE. SLEEP APNEA, HBP. 

HYPOTHYROID. FATIGUE & SHORTNESS OF BREATH. 

(20 CFR 404.1520(c)). 
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4. The severity of the claimant’s 


Primary 

Musculoskeletal (01) 
Secondary 

Cardiovascular (04), etc.. 


Disorders of back discogaiic and degenerative (7240) 

Essential hypertension (4010), Coronary artery disease, Blocked.cardiac 
arteries. Blocked leg arteries, Baclcinjury, Hypothyroidism, Painful 
walking, Edema in the lower extremities, Hypertension, Anxiety My 
numerous medical conditions cause combined symptoms. My back, after 5 
surgeries stills hurts. Pain affects my sleeping, bending, lifting, standing 
and walking. I have an aggressive form of heart disease. Heart attack, 
triple-bypass and double-bypass after affects, tiredness, get short of breathe 
easHy, my lower extremities' stay swollen and it is very painful to walk. I 
have anxiety and it makes it difficult, to leave the house. 1 am told. these 
disabilities will not get any better. Heart arterial bypassx2 1 997 and 2006. 
The anxiety and medicines arid medical conditions cause me an inability to 
concentrate or focus on iristructions. I am very forgetful and cannot sit for 
Jong periods of time. It is very painful to walk, lift, sit or stand for long 
periods of time. Unable to stay in any position for any length of time. I ha^^e 
.to. take lots of naps because l -can!,t sleep at ni^t.because of pain and . 
.anxiety related disordm (3000), obesity and hyperalimentation (2780), etc.. 
Height: 6’ 

Weight: 250 lbs. 


meets the criteria of section(s) 1.04A, ctc.,of ZD'CFR Part 404, Subpart P, Appendix 1 
(20 CFR 404.1520(d)). The, record shows the claimant is functional below the sedentary 
level for aiiy sustained, continual dr regular^ activity. 


In making this finding, the undersized considered all symptoms and the extent to which these 
symptoms can reasonably.be accepted as consistent, with the objective .medical evidence and 
other evidence, based on the requirmientsdf2.0'CFR 404.1 529 and SSRs 96^p and 96-7p. The 
undersized has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 
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fc BCEFRION^t-UMITATieNS- 

^ None ^Tabiiahe<S. (Prccted tt sectbn 6.} 

1. Occ«Bionalty in Bfsl/or carry gncUiding upv^ard pulSby) 

CrnKiftTttim) - wihsn less ihan ono-thM oJ ihojlme oi toss than 10 pounds, explain the atnourn {llme/pounds) fn nem e. 

O nan lopcufxas 

Q 10 p£>UflCl5 

ISS 20 psuTtds 
^ poumls 

n 100 pounds Of mare 

2. Frequently in aixt/orcarry Gnclifding upward puBiig) 

(tnex^Ldn) • when tesa man iwo-ihlrds d it>e tnie or less than lo pcunds. exptan me emount (tiin8rpeund&} in &ern 6. 
[p less than to pounds 
5E IP rrounda 
[^25 pound# 

(3 SO pounds Of rncre 

3. Stand andlenMalk (With normal ttfosksl fur a lotaiol - 

0 lose man 2 hours in an 6-heur wodro^y 
td least 2 houra in an g-hour worhday 
S{ ebdurfi hours in en O-riour wprHdsy 

n madteaHy required hand-held assis^'ve de^nca ts necessary tar ajnbulatlon 

4. Sil jvrtth normal breaks} for ■ total of - 

(3 lees than about d hours in an 8-hour workday 
^ sisout 0 hours in art 6-hour workday 

Qmust pariodtcelly alternate sifting and standing to ralisve pair, or dlscomtorl Ofchpcked, explain in 6.) 

5. Push and/or puii (ineKKlin;; oporaiton of hand arid/or loot controls) • 

unlimited, other than as shown for liiV and/or carry 
Ofimitad In upper ijxtrerolUes {dascfibonaiure anddegroe) 

Olimltcfl (n tcwor axtremitloc IdosQlCo tuTure and degree) 

6. ExpiainhowandwhytlioovtaoncosupporlsyourcancluslortsmUamllhroughf. 

Cde the specffic faefs upon which yexjf coriclusions are based. 

clt ha* Rad aitiftbac fusion. Mae had coroiiary artery end peripheral airtery disease 
with revascularltaclon. Ha# no cht. ETJ 12-37-06 shows no ischeaia at 6.76 nets by 
report of the cacdloiosist. wo chest pein n««. docs conplslD ol leg and hip pain. 
fCae ASI of O.Sy right and 0.P6 left. Has twnnal xrays of hips and knees. Had 
lojnhdr fusion In 2004. ricxos iu.Tfcor 60 degrees now. ho Iops oE sensation, 
raelexee. or aotor. 
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B. POSTUHAL LIMITATIONS 

f3 i^or>e estaDiisi^fid. ^Proceed (o section C.) 



Frequently 

^ {g 

{^i^caaionaBv 

□ 

D 

□ 

Neve 

o 

□ 

o 




^ la 


^ n 

ts 

o 


^ H 

Q 

a 


T 3 

□ 

□ 

o 

o 

6. CrawiSng — 

► K 


Wlwn less than wyo^Wrds a( iho tiiTte fot t/equeni^ or less man ono-mw lor occesiwtalV. desotoo ano 

e*pfaln. Also exfriain ht>w and why the frridence euppods. ypw (Bnchisipfis In Hems ! through 6. Oe th® 
spedic facts upon wt^h youf condu&iorK oto oesiKL 

SCO AE 


SpecSy the feUr^fs) (i.e.. 12 .<fe'throu 9 h 12 lQ) under mtiich the items betow are being rated 
1Z.06 ... 


FUNCTIONAL ■ 







LiMfrAtlON 


DEGREE OF LIMITATION 



1. nesiridion of Acuvtiies 

None 

Mild 

Modersie 

Marked* 

EwfOTe* 

bsuffkkini 

Evidence 

of Dolly LNlng 

D 

8 

o 

a 

D 

□ 

?.. CNfOcutifae tn Matntaanlng 

None 

Mild 

Moderate 

Marked* 

Drtrtsne* 

InsufAdon 

Ei^enae 

Social Functkxiing 

o 

8 

o 

□ 

o 

a 

3l 'Officunies in M^iaining 

None 

Mild 

Modoraae 

Marked* 

Exrreme* 

InauTFddni 

Evidence 

ConceniraUoa Persisfence, 
or Pace 

a 

8 

D 

o , 

D 

□ 

, 


[CONSULTANTS NOTES 

jihe claliwmt: is Sfi-04 y/o Biiio. He rfaniae being depressed, bur he rej^rte a 
"little bit" t>t aajtiety for »‘bicb he tehee ,1 ag* of X<maz dally. At KSB» he did 
not aopeer depreated. He reported that he le an avid news vaccher* and he spends 
qiiite'-o-blc Qf- tin* -wprAing-4rv-chc-yard,-He 1«- retlMd-ttoo-hla— Job. -MIs-msb -vas 
eBSBRtiaily unreitarkable with no deficits in aoy doaaiD, Wieh the exception of 
[workirsg insBaary, which.waa possibly In the BLildiy prObienatic range. There have 
been no psych Inpatient trcats«nts> 


DX-R/0 Generellxed Anxiety Disorder 
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ia1c!dwnss:;’j 

■ ; 

“A ojnpisM MioKh cfwer 

VASCULAR LABORaTORV 
RESTING DOPPLER, STUDIES 



DATE: 30/10/01 


STATE or OELMOWA 


ItEFERWNOPHVSlClAN-. __ 

X. CAD: . V ‘ HIGH CHOLESTEROL;, 




CLAUDICATION; 


SMOKJNC; PAST. ._X. 


PRESENT; 


BRACHIALARTERY PRESSURE RIGHT; jti! LEH; 


14S 


V^GPRSSSURSS: 

right 

. ABI 

LEFT 

COMMON FEMORAL 


i— 

— 

POPLfYE.AL 


/ -J— - 

**~**-— 

POSTERIOR TIBIAL 

130 

: 0.89 

140 

DORSAUS PBOn 

224 

] b.B5 

138 . 

SQBiU&SSHm- 

RIGHT 

! E£PT 

. ) 


COMMON Femoral 


! T-"- 


POPLITEAL 

***** - 

. 4... 


POSTeWORTlBIAL 

ABN 

• ABN 


DORRAUS PEDIS 

ABN 

‘ ABN 



ABi 


((*4^0RMAU ABN=ABN0RMAU 0=ABSBNT) 
COMMENTS; 


The fcEtina aopplAr alonails ara abny yin*! in tmtU ?N .a- — > 

rasting preBaareS arc abnormal in the right leg and bprdajlJ j^ 
“normal .tn tha left leg. These flnfllngB a re ooneiatent with mil e 


blood slow decrease in the right leg- 


PHySlCUN SIGNATURE: . 


-.T' 
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m 

2 - 


TELEPHONS NO 
OCCUPATION 
DOCTOR (Si. 

HiSTOHY. 
MEDICATION 
patient pos. 
AURIC. RATE 
VENT. RATE 
P.R IMTERVAL 
OAS INTERVAL 
a-T INTERVAL 


DATt_ 


AAC 

- ■■> ■T"— 

^<5" 

_SEX — 

MEiGHT,,., ^ ^ 

^WEIQKT 

.BUILD 

LINEAR - 

INTERMEDIATE 


lateral . 



P1ND1NQS, 


REMARKS 



L£r&-^ 
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CHIEF COMPIAINT: 
i.. ScvoQ hip pain. 

2. Histofy of heart problems. 

3. Baek problems. 


history of present illness: 

The patictil is a Sb-yTser-old Caucaam male a tigwfieant hisloiy of c^ovarailaf 

dlsesse, ibcluding coronary artCTy disease, as weU as peripheral vascu^ dis^. The 
patient curreoUy stales tto foe. roosVrigtdficaai fuanional limitetion he te is trouble • 
walkii^ moving or’doiiig wtk secondary to pain (o his Wps. He says HiS pant con^ o« 

basically vrith^ sortofacUviiy and is relieved whhrtsu W ishnaie^ iomw «« 

sharp, alfooagh achy in nature He is, hoover, able to ride a ataiioftary.^ ton while, 
h<gR.vaiS U.4iMwma^^ He bak ^ ^ 

has a IftDg historx.pf back poi^fo oik hminwtomy, as wall a* OMjcvel fwn. He 
reports thc-eiimrot back pain is roidlinc, aRjroxunaieTy at L5-S 1 in lo^cm.ori h4 bat 
It is non' palpable. BitcnoT he does hoVe pain thiatradlajes into his fcft leg; speCiBc^ 
on the posterior aspoci of hislthiglL -ITw patient currently denic? ariyxh«l ^n. He has 

ooi had any chest pain since his most re(^CABG in 2006. Hehasoolused 

ni^jxerinc and feels like his fmic6fiaay\in^\Biioo<axAiQ^MY is improved sirw 
that operation. The patient cuncnily stales that Ins main limiiaiion ia the hips, ollboi^ 
he is besiteru (o do anything physical secondary to hb extensive cardiovascular history. 


PAST MEDICAL HISTORY: 

1. History of rnfaeti 

2. Coroo^ artery dldEose. 

3. Peripberal'VBsculsr disease. 

4. Hypothyroid. 

5. D^nerative disc disesse. 

6. CatoroetB. 

PAST SlJRGICAi. HISTORY: 

1. Three vessal GAftG, 1907. 

2. Two vessal CAfikj, 2006. 

3. L4-L5 lamiofcioaiy in 2004. 

4. Fusion U-U 2004. 

5. Lcit sided stupedecUKiiy. 
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S. Rijhisididitnpedsctoidj aad subsequent redo Kcondaij' 10 


inlK^oti. 


SOCIAL HISTORY: * 

Past histoo' of smoking, has not sinukzd for 3 years, denies aicohol or drugs. Tltt patient 
is a retired f and has soempted to wmik as a truck driver, tKil he had 

lUfBcuh)' secondary lo hip pain, as wcU as history of cardtovasudor issoes. 


Family history; 

1. Strong family history of coronary arter}' disease. 


PHYSICAL EXAMINATION: 

VITALSIONS: Blood prtssuio is 160/90. PuIseisSS.. Respirmionaait 12. 

Temperaime b 98.3. Visual ocuity: With glasses. 20/20 nghk 20/20 left; witbout 
glasgs, right 2Oi7.0; {eft 20/200. HdgN: 72 IQ indiea. Wei^: 254 poui^ 

GE|%RAL COMMENTS: The palion is very pleasant Caucasian male, cooperative, 
alert, 'tv^e add mimted in no acute dist/CQ at this time. . 

H^NT: {lew is' a^uiiUric, normocqdiaUc. Pu;^!s arc equal, round, and reactive to 
hsH^udj^Ommod^on. Extraocular musciesare mt^. Nose a^ throat have moul 
ami:piiik.memB^e. Hehas goc^ dentition. .No nodules are.DOied in his peek. No hrulls 

*4t ^a ifflulblhd- 

C/^^iOVASCULAR: R^Ur rate and rhythm tviihotic nwimur. 

Ll^GS^ lo ausetihatior) Inlatcndly. 

SoA, add noflieoder. Bowel sounds are positive. 

EXTREMITIES; No; edema, cyanosis or dubbiiyp No lower extie^ty pulses were 
palp^le. iticiuding dorraiU pe^ and posterior tiblal The pallet repbris he typically 
has^fti^ (hdt with’ Lto^lcr. 

MUSC^Q^^EETAL: No mtscle spasms are noted. Mi^Ie bulk w» symmetricapd 
ap^pfikic. D^,ieD,^a reQcxcs are Z-* upper and ibwer exiruniUea. Range of rootioD: 
Pie^ see range of onotion sboct. The patient does have limiied ilarion u well as 
robdicn. The potieot vvas able to heel and toe walk efTedivqly bii^rally. He was able to 
get up out of Jk chair easily end get on lo the exam tabic caaly. Joint c.xam was non 
spedftq:- .Stnught-lcg raise tests were positive bu the left seated and it was positive 
Nlab^ly.whlie 

NEUHOLOOIC'AL; Cranial ner^-cs 11 through XII arc intact grossly. No focal deficiis in 
sensation or streoglh were nbted^ olJber Oudt ibie patient* does have dccr^Sc in sote^ion 
00 tlie Ve$p|ostmor and lateral as^ ofhis calf His spine was not lender to palpation 
O'er the affected areas! Fine motor skills are appropriate and intact. He did not ai^iear lo 
have any Jocular pain at the time of exam. t 
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MENTAI- STATUS: faiiBnl is atone. He was wit kepi. Molor bcbavior was 

Speech, process and thought content were appropriate. Saasemom 
and oognition were ap prop riate, as was judgment and insight. 


ASSESSMEKn 

2. Severe hip pain with liffictionaliimitations. 

3. History ofAgnincant cardiovascular disease, coron^' anery disease and 
peni^ral vascular disease. The paiicnt currently doues chest pain and does not 

nitro. 

4. History ortb^etusstive joint disease and disc disease. 

5. Hypothyroid. 

6. Catareds. 



Various physicians; treating and non-treating, have written -that the claimant suffered ftom 
various medical problems and -that the claimant has significant work restrictions. While the 
finding that a person is “disabled" under the- provisions of the Social Security Act is an issue 
reserved to the Commissioner! (SSR 96-5pi), opinions from any medical source on issues 
reserved to the Commissioner must never be ignored. The adjudicator is required to evaluate all 
evidence in the case record that may have a bearing on the determination or decision of 
disability, including opinions from medical, sources about issues reserved to the Commissioner. 
If the case record contains an opinion from a medical source on an issue reserved to the 
Commissioner, the adjudicator must evaluate all the evidence in the case record to determine the 
extent to Which the opinion is supported by the record. 

The fact that the claimant’s treating physician, after extensive examinations and treatment, has 
fotined such opinion as to the claimant’s ability to perform sustained work activity Was 
precluded strongly suggests, a si^ificantly limited residual functional capacity. Further, 
considering the claimant’s diagnoses and multitude of prescribed medications tried, the 
undersigned finds that treating physician’s opinion is well support and is not inconsistent with 
the other substantial evidence in the case record; thus, it is afforded controlling weight (20 CFR 
404.1527(d)(2) aiid SSR 96-2p). 


1 -Under. 20. CER.4(14.iJ27(e3, iome issues are. ncs. mediral .iS 5 U». .regarding the .naly^e.and sevmty. of .an individual's 
impairmentfs) bat are administrative findings that are dispositive of a case; i.e, that would direct the detennination or decision of 
disability. The following arc cjcamplcs of such issues: 

1. Whether an individual’s impairnient(s) meets or is equivalent in severity to the requirements of any impairments) in the 
listings; 

2. What an Individual’s RFC is; 

3. Whether an individual's RFC prevents him or her from doing past relevant work; 

4. How the s'ocational factors of age, education, and work experience apply; and 

5. Wheiheran individual is "disabled" underthe Act. 

The regulations provide that the final restxansibilitv for deciding issues such as these is reserved to the Commissioner. 1 1 
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In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
'Other evidence, based on the requirements of 20-CFB. 404.1529 and SSRs 96-4p 96"7p. The 

undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1 527 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 

After considering the evidence of record, the undersigned finds that the claimant’s m«iicaliy 
determinable impainnerit(s) could reasonably be expected to produce the alleged symptoms and 
that the Claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The State agency medical opinions are given little weight because other medical opinions are 
more consistent with the record as a whole and evidence received at the hiring level shows that 
the clairhant is' more limited than deterrhined by the State agency consultants. Furthermore, the 
State ageiiCy consultants did' not adequately consider the claimant's subjective complaints or die 
combined effect oTthe claimant’s impairments. 

5. Theelainiaht has been under a disability, asdefined in the.Sociai Security Act, from 
June 15, 2006 through the date of this decision (20 CFR 404.1526(d)). 


DECISION 


Based on the application for a period of disability and disability insurance benefits filed on 
February 8, 2007, the claimant has been disabled under sectip*^^16(i) and 223(d) ofthe Social 
Security Act beginning on June 15, 2006.-' 




W. Howard O'Bryan, Jr, (04^) 
Administrative Law Judge 


AP R 1 7 2008 

Date 
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SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 
301 Nw 6th St 
3rd Floor West 
Oklahoma City, OK 73 102 

Date; (DEC 0 4 2007 


NOTICE OF DECISION - FULLY FAVORABLE 

I have made the enclosed decision in your case. Please read this notice and the decision 
carefully. 

This Decision is Fully Favorable To You 

Another office will process the decision and send you a letter about your benefits. Your local 
Social Security office or another may first ask you for more information. If you do not hear 
anything for 60 days, contact your local office. 

The Appeals Council May Review The Decision On Its Own 

The Appeals Council may decide to review my decision even though you do not ask it to do 
so. To do that, the Council must mail you a notice about its review within 60 days from the 
date shown above. Review at the Council's own motion could make the decision less 
favorable or unfavorable to you. 

If You Disagree With The Decision 

If you believe my decision is not fully favorable to you, or if you disagree with it for any 
reason, you may file an appeal with the Appeals Council. 

How to File an Appeal 

To file an appeal you or your representative must request that the Appeals Council review the 
decision. You must make the request in writing. You may use our Request for Review form, 
HA-520, or write a letter. 

You may file your request at any local Social Security office or a hearing office. You may 
also mail your request right to the Anneals Council. Office of Disability Adjudication and 
Review. 5107 Leesburg Pike. Falls Church. VA 22041-3255 . Please put the Social Security 
number shown above on any appeal you file. 



Permanent Subcommittee on InvestiEations ' 

EXHIBIT #15 
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Time to File an Appeal 

To file an appeal, you must file your request for review within 60 days from the date you get 
this notice. 

The Appeals Council assumes you got the notice 5 days after the date shown above unless 
you show you did not get it within the 5-day period. The Council will dismiss a late request 
unless you show you had a good reason for not filing it on time. 

Time to Submit New Evidence 

You should submit any new evidence you wish to the Appeals Council to consider with your 
request for review. 

How an Appeal Works 

Our regulations stale the rules the Appeals Council applies to decide when and how to review 
a case. These rules appear in the Code of Federal Regulations, Title 20, Chapter 111, 

Part 404 (Subpart J) and Part 416 (Subpart N). 

If you file an appeal, the Council will consider all of my decision, even the parts with which 
you agree. The Council may review your case for any reason. It will review your case if one 
of the reasons for review listed in our regulation exists. Section 404.970 and 
Section 416.1470 of the regulation list these reasons. 

Requesting review places the entire record of your case before the Council. Review can make 
any part of my decision more or less favorable or unfavorable to you. 

On review, the Council may itself consider the issues and decide your case. The Council may 
also send it back to an Administrative Law Judge for a new decision. 

If No Appeal and No Appeals Council Review 

If you do not appeal and the Council does not review my decision on its own motion, you will 
not have a right to court review. My decision will be a final decision that can be changed 
only under special rules. 
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If You Have Any Questions 

If you have any questions, you may call, write or visit any Social Security office. If you visit 
an office, please bring this notice and decision with you. The telephone number ot the local 

office that serves your area is (405)799-0702. Its address is Social Security, 200 Ne 27, 

Moore, OK 73160. ^ ^ C/ 


W. Howard O'Bryan, Jr. (0453) 
United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 


cc: 
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SOCIAL SECURITY ADMINISTRATION 

Oflice of Disability Adjudication and Review 

ORDER OF ADMINISTRATIVE LAW JUDGE 

IN THE CASE OF CLAIM FOR 

Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 


(Wage Earner) (Social Security Number) 

I approve the fee agreement between the claimant and his representative subject to the condition 
that the claim results in past-due benefits. My determination is limited to whether the fee 
agreement meets the statutoiy conditions for approval and is not otherwise excepted. 1 neither 
approve nor disapprove any other aspect of the agreement. 

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW 

Fee Agreement Approval: You may ask us to review the approval of the fee agreement. If so, 
write us within 15 days firom the day you get this order. Tell lis that you disagree with the 
approval of the agreement and give your reasons. Your representative also has 15 days to write 
us if he or she does not agree with the approval of the fee agreement. Send your request to this 
address: 

Joan E Parks Saunders, J. D. 

Regional Chief Administrative Law Judge 

SSA ODAR Regional Ofc 

Rm460 

1301 Young St 

Dallas, TX 75202 

Fee Agreement Amount: You may also ask for a review of the amount of the fee due to the 
representative under this approved fee agreement. If so, please write directly to me as the 
deciding Administrative Law Judge within 15 days of the day you are notified of the amount of 
the fee due to the representative. Your representative also has 15 days to write me if he/she does 
not agree with the fee amount under the approved agreement. 

! 
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United States of America 
Administrative Law Judge 
Federal Administrative Judiciary 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 

DECISION 


IN THE CASE OF 



(Claimanl) 


(Wage Earner) 


CLAIM FOR 


Period of Disability, Disability Insurance 
Benefits’, and Supplemental Security^ 
Income 


(Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 


This case is before the undersigned on a request for hearing dated November 7, 2007 (20 CFR 
404.929 ei seq.). The evidence of record supports a fully favorable decision; therefore no 

I (20 CFR 404.948(a) and 4]6,1448(a)). The claimant is represented by 

^n attorney. 


uic cvu 

hearin^Jta^ea^teld^. 


The claimant is alleging disability since August 22, 2006. 


ISSUES 

The issue is whether the claimant is disabled under sections 2 1 6(i), 223(d) and 16 14(a)(3XA) of 
the Social Security Act. Disability is defined as the inability to engage in any substantial gainful 
activity by reason of any medically determinable physical or mental impairment or combination 
of impairments that can be expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than 12 months. 

With respect to the claim for a period of disability and disability insurance benefits, there is an 
additional issue whether the insured status requirements of sections 2 1 6(i) and 223 of the Social 
Security Act are met. The claimant’s earnings record shows that the claimant has acquired 
sufficient quarters of coverage to remain insured through September 30, 2009. Thus, the 


^ Title I! of the Social Security Art is erlminislercd by the Socbl Security Administration. Title 11 appears in the United Stales Code as §§401- 
433. subchapter 11, cliapier 7. Title 42. littn://www.ssa.Eov/OP Home/ssart 4illc02/02Q0.htm’ ’ 

^ ReeanJine vour SSI avDlicaiian onfv: Eiigibilfty for SSI payments b not dcpendail in any way upon insured status. With regard toclatmant's 
Title XVI application, the payment of benefits may not be made Ibrany period that precedes the dale on which the clahnanfs application was 
filed {20C.F.R. §416.501). Therefore, forihepurposcsofthisdccision.ad«emiinaiionihaldisabilic> covcring the period from June 12,2007 is 
cemsidered to be a fully favorable detomination. 

^ 10 Code of Federal Rcgalitioos Ch. HI (4'l-06 edition) secUoa -^4.948: J>cddijq{ ■ east wilhotit an oral hearing before an 
admiBistritivelaw judge, (o) Decision wholfyfavorabk. If the evidence n the hearing record supports a finding in favor ofyou and el the 
parties on every issue, the Administrative Law Judge may issue ahearaigdccbion without holding an oral hearing. 
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claimant must establish disability on or before that date in order fo be entitled to a period of 
disability and disability insurance benefits. 

After careful review of the entire record, the undersigned finds that the claimant has been 
disabled from August 22, 2006 through the date of this decision. The undersigned also finds that 
the insured status requirements of the Social Security Act were met as of the date disability is 
established. 


APPLICABLE LAW 


Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 
disabled (20 CFR 404. 1 520(a) and 416.920(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a step of the evaluation process, the 
evaluation will not go on to the next step. 


Al step one, lllc undersigned imjsl determine whether the clainant is cn^ging in subslflnliat g&inlut aelivity (20 CFR 404, f 520(b) and 
416.92(Kb)). Substimtial gaintui activity (SGA) is defined as woik activity that is both substantial andgainliil. If an individua! engages inSOA. 
she is not disahled regardless of how severe her physical or mental impainnents are and regardless of her age, ediitalion, and worit experience, if 
ihc individual is not engaging in SGA, the anaiysis proceeds to (tc second step. 

At -Step t\\\\ the undersigned must delerinine whether the claroant has a medkaHy dcitmiinaWc inpainneffl that is “severe” or a combination of 
impairments that is ‘‘severe” (20 CFR *104.1 520(c) and 4l6.920(c)>. An impainnent or combination of impairments is “severe” within the 
mearting of the reguiationsifil signincantly limits an individual's nbiniy to perfonn basic work acsiviiics. If the daimant does not have a severe 
medically dcicrtninAle impairment or combination of impaimtents, she is not disabled. Ifthc claims)! has a severe impsirmcn or combination 
of impairments, the analysis proceeds to (le third step. 

At Step three, the undersigned must determine whether the clamani’s impainneot or combination of impairments meets or medicaDy equals the 
criteria of an impairment listed in 20 CFR Part 404. Subpait P, A^iendix ) (20 CFR 404, 1 520(d). 404.1525, 404.1526, 416.920(d), 416.925, and 
416.926). If the claimmfs impairment or combination of impairmenu meets or medically equals the critena of a listing and meets the duration 
requirement (20 CFR 404. 1 509 and 4 1 6.909), the claimant is disabled. If it does not the analysis proceeds to the rtexi step. 

Before considering flep four of the sequential evaluation process, the undersigned must first deiermirte the claimant s residual functional capacity 
(20 CFR 404.1 520(e) and 4 16.920(c)). An individual's residual ftmcUonal e^ity is her ability to do physical and mental work aetivittes on a 
sustained basis despite limitations from her inpairmenis. Itt making diis finding, the undersigned must consider all of the claimant’s 
impairments, including impairments that are not severe (20 CFR 404.1520(eX 404.1545, 41 6.920(e), and 416.945; SSR 96-8p}. 

Next, the undersigned must determine at step four whether the claimant has the residual functional capacity to perform the rtquiren>enis of her 
past relevant work (20CFR 404,1520(0 and 416.920(f)). If the claimail has the residual fimctiona) edacity to do her past relevant work. Ac 
claimant is not disabled. If the claimant is unaWe to do »y pas relevant work or does nothave any pad relevant work, the malysis proceeds to 
the fifih and last step. 

At the last Sep of the sequential cvalioiioc»4 process (20 CFR 404.1520(g) and 416.920(g)). the undersigned must determine whether the 
ciniinanl is able to do any other work con-sidcring her residual functional capacity, age, cdjcation. and work experience, if the ctaimait is able to 
do other work, she is not disabled. If the claimant is not able to do odier work and meets the duration requirement, she is disabled. Although the 
claimant generally continues to have the burden of proving disability at this step, e limited burden of going forward with the evidence idiifisS to 


4 The law defines disability as the Inability to do any subsUotial gainful activity by reason of any medicrdly determinable physical or 
mental impairment which can be expected to result ia death or whkb has lasted or can be expected to last (or a contiauaus period of not 
less than 12 mootfas. To meet this definition, you must have a severe lapsirRent, which makes you unable to do your previous work or 
any other substanUal gainful activity which exbts in tbc oationai economy. To determine whether you are able to do any other work, we 
consider your residual fuactlonal capacity and your age, education, and work eipertencc. bl(p;//www^sa.gov/OP_Hoine/crr207404/404- 
lS0S.htm 


5 5 The burden of proof then dtifi-stothc Comnii.S!;inier to prove (hat the claimant is not disaUed. lire Admirustralive Lawludge must find the 
claimant disabled unless the Commissioner proves by substantial evidence that the claimant is presumptively not disabled under the Medical- 
Vocational Guidelines or rulingsS: or that there exist a significant number of other Jobs in the naiiontd economy that the claimant can perform 
with her iimitations.S 
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the Socol Security AdminEtrauon. In order to support a Hndtng that an individual is not disabled at this step, the Social Security Adminisuaiion 
is responsible for provicing evideiKC that demonstrates that other work exists in significant numbers in the national ecortomy that the claimant 
can do, given the residual functiortal capacity, ^e, educaiion. and workcxperiencc(20CFR404.i3l2(g), 404. i560(c). 416.912(g) and 
4 16, 960(c)). 


FINDtNGS OF FACT AND CONCLUSIONS OF LAW 
After careful consideration of the entire record, the undersigned makes the following findings: 

1, The claimant’s date last insured is September 30, 2009. 

2. The claimant has not engaged in substantial gainful activity since August 22, 2006, the 
alleged onset date (20 CFR 404.1520(b), 404.1571 elseq., 416.920(b) and 416.971 etseq.). 

Vocational Information 

iavascript:hideShowDaiaViewSection('yo22JobsWorkedinthELastl5vears%22‘) 


0 Jobs Worked in the Last 15 years 

Job Title 

Type of Business 

From 

To 

1 . cashier/stocker 

retail grocer 

2001 

2002 

2. facility maintenance— renalr 

job corps 

2003 

2004 

3. iandscaoer 

landscaping business/departments 

08/2004 

02/15/2006 


iavascriDt:hide$howDataViewSection(%22WorkDevelopmen1-inilialLevel%22) 

0 WorAr Developmeni - Iniiial Level 

Claim Type: DIB 
820/82! Pending: No 

iavascript:hideShowDalaVicwSection{'%22Ticket/ProgramTnformalion-TnttialI/evel%22) 

S Ticket/Program Information - Initial Level 

Participate in I’icket program or another 
program? 

iavascrint:hideShowDataViewSection('%22Tickel/ProEramInformation- 

ReconsiderationLevel%22) 

S Ticket/Program Information - Reconsideration Level 

Participate in Ticket program or another 
program? 

iavascript:hideShowDataViewSectionf%22Ticket/ProgramInformalton-HearingLevei%221 

0 Ticket/Program Information - Hearing Level 

Participate in Ticket program or another 
program? 

iavascript:hideShowDataVicwScction(%22AddiiionalRehabilitationInfonnation%22) 

0 Additional Rehabilitation Information 


See Nexi Page 






Working now? No 

Xtonned working because: Because of the pain. 

Stopped ttforkine when: 09/1 5/2QQ6 
AUeeed impairments: Back pain that a ffects rishljeg, 

3. The claimant has the following severe impairment(s): 
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Disorders of back* discogenic and | Obesity ' and hyperalimentation (2780), 


^ 1.04 Disorders of the spine kemialed audeas pulposus, spifuH a/aciineiditis, stenosis, osteoarthriJis, degenerative disc disease, 

facet arifiritis, vertebrd fracture), resalUagin compromise of a nerve root (IndutSng the cauda equina) or the spinal cord With: 

A. Evidence of nerve root compression characterized by neuro^oiomic distriiHition of pai/t, Omitadons of modoa of the spine. 
Motorola's (atrophy with associated nmsde weakness or musde weakness) accompanied by century or reflex tosses and, if there is 

in volvement of the low back, poltQf straight-leg raising lest (sitting and supine); 

OR 

B. Spinal araehtioidilis, confirmed operative notes or pathology reports of tissue biopsy, or lg> approptiede metScaiiy acceptable 
imaging, manifested by severe burning or paitfuf ^sesthesia, resuUingin the need for changes in position or posture more than once every 
two hours; 


OR 

C Lumbar spinal stenosis resulting in pseudocloudication, esushlished by findings on approprude medically accqdable imaging, 
manifested by chronic non- radiatlar pain and weakness, and resuiting in inability to ombulate ejfeciivtly, as defined in l.OOBlb. 


PQLiCY INTERPRETATION RUUNG 

TITLES n AND XV!: EVALUATION OF OBESHY 


This Ruling supersedes SSR 0O-3p, Titles II and XVI: Evaluation of Obesity (6S FR 31039. May 15.2000). 


PURPOSE; To provide guidance on SSA policy concerning the evaiusition of obesit)’ in disability claims Hied under titles il and XVl of the 
Social Security Act <lhe Act). 

CITATIONS: Sections 21 6{i). 223(d). 223{a 1614(a). and 1614(c) of the Act, as amended; Rcgulaions No. 4. subpan ?. sections 404.1502, 
404.1508, 404.1509. 404.1512, 404.1520. 404.1521. 4W.1523, 404.1525. 404,1526. 404.1528. 404.1529, 404.1530, 404.1545, 404.1546, 
404,1561, 404.1594. and appendix 1: and Regulations No. 16. sultan I, sections 416.902, 416.908. 416.909, 416.912. 416.920. 416,921, 
416,923. 416.924, 416,925. 416.926, 416.926a, 416.928, 416.929. 416.930. 416.933, 416.945, 416.946, 416.961, 416.994, and416-994a. 

INTRODUCTION: On August 24, 1999, we’ published a final rule in the Federal Register deleting listing 9.09, Obesity, from the Listing of 
ImpatmienMin 20CFR. subpart P, ^pendi* 1 (dw listings). The final rule was effective on October 25, 1999 64 FR 46122 (1999). 

We stated in the preamble to the final rule that ne deleted listing 9.09 because our experience adjudicating cases under this listing irulicated that 
the criteria in the listing were not appropriate Indicators of listing4evd severity. In our experience, the criteria in listing 9.09 did not represent a 
degree of functional limitation th^ would preventan individual from engaging in any gainful activity. 

However, even though we deleted listing 9.09, we made some charges to the listings to enaire that obesity is still addressed in cur listings, in the 
final rule, wc added paragr^hs to the prefaces of the musculoskeletal. respiraK»y. and caidiovasculnr body system listings that provide guidance 
about the potential efiects obesity has in causing or cunirihuiiog to impairnxnu in those body systems. See listings sections l.OOQ. 3.001, and 
4.CH)F. The paragraphs stale that we consider obesity to be a medically determinable impainnent and remind adjudicBtors to consider its efiects 
when evaluating disability. The provisions also remind adjudicators that the combined erects of obesity with other impairments can be greater 
than the efTccis of each of the impainiienis considered separately. They also instruct adjudicators to consider the cITbcis of obesity not only under 
the listings but also when assessing a claim at other steps of the sequential evaluation process, including wlien assessing an individual's residual 
functional capacity. 

When wc published that final rule, in response to public comment^ we staled that we would provide additional guidance in a Social Security 
Ruling (SSR). {64 PR 3146126) On May 15,2000, we published SSR 00-3p (65 FR 31039) to provide that additional guidance by discussing 
how we evaluate obesity in disability claims filed by adults and children under titles 11 and XVI of the Act. Since then, we have ptitlished several 
final rules that revise some of the criteria we use to evaluate disability claims under titles 11 and XVI of the Social Security Act. We are issuing 
this SSR to refiect the changes to the rules that we have published since we published SSR 00-3p. 


POLICY INTERPRETATION: 
General 
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1. What is obesitv? 

Obestry i$ a complex, chronic disease chaiaclerized by excessive accunuitadon of body faL Obesity is generally the result of a combination of 
factors (e.g., genetic, environment!, and behavioral). 


In one sense, the cause of obesity is simply that the energy (food) taken in exceeds the encr©' expended by the individual’s body. However, the 
influences on intake, the influences on expendture, the metdiotic processes in between, and the overafl genetic controls arc complex and not wcl 
undcisiood. 


The National Institutes of Health (NIH) established medical criteria for the diagnosis of obesity in its ClintcalCiuidcitr 

Evaluation, and Treatment of Overweight and Obesity in Adults (NIH Publication No. 9S-4083. September 1998). These guidelines classify 
ovetweighi and obesity in adults according to Body Mass Index (8MI). BMI is the ratio of an individual's weight in kilograms to the square of 
his Of her height in nveters (kg/m^). For adults, both men and women, the Clinical Cutdejines describe a DM1 of 25-29.9 as 'overweight and a 
BMI of 30.0 or above as ''obesiry." 


The Clinical Guidelines recognize three levels of obesity. Level 1 includes BMls of 30.0-34.9. Level il includes BMls of 35.0-39.9. Level til, 
lemicd "extreme" obesity and representing the greatest risk for developing obesity-related impairments, includes BMls greater than or equal to 
40. These levels describe the extent of obesity, but they do not correlate with my specific degree of funaionalloss. 

In addition, although there is often a significant correlation between BMI and excess body faL this is not always the case. The C]if)jEal 
Guidelines also provide for considering whether an individual of a given height and weight has excess body fat when determining whether he or 
she has obesity, Thus, it is possible for someone whose BMI is below 30 to have obesity if too large a percentage of the weight is from fat. 
Likewise, someone with a BMI above 30 may not have obesity if a la^e percentage of the weight is from muscle. Howeva, in most cases, the 
BMI will show whether the individual has obesity. It also will usually be evident from the information in the case record whether the individual 
should not be found to have obesity, despite a BMI of .30.0 or above. See igiestion4. below. 


The Clinical Guidelines do not provide criteria for diagnosing obesity in children. However, a BM! gitaicrihan or equal to the 95 percentile for 
a child's age is generally considered sutVicieni to cstdilish the diognosts oftAesity. (BMls in the 95“* percentile vary by age and sex of the cNld.) 
DMl-for-age-and-gcndcr charts are published in medical textbooks or profcsstonal journals and by the Nalional Center for Health Statistics. As 
with adults, the omount of body fat is con.sidcred in makiitg the diagnosis of obesity in children. 


Treatment for obesity i.s often unsuccessful. Even iftreauneftt results in weightless oi first, weight lost is often regained, despite the efTons of the 
individual to maintain the loss. See question 13. below, for additional discussiot of obesity Ireaimeit. 


2. How does ohesiiv affect thvsical and mental health? 

Ohesiry is a risk factor that irKreases an individual's chances of developing impairments in most body sj'stcms. It commonly leads to, and often 
complicates, chronic diseases of the cardiovascular, respiratory, and muscuioskelcial body systems, Obesity increases the risk of developmg 
impairments such as type it (so-catied adult onset) diabetes mclliius — even in children; gall bladdet disetse; hypertension: heart disease; 
pcri;4icni] vascular disease; dyslipidemia (abtionnal levels of fatly substances in the blood); stroke; osteoarthritis; and sleep apnea. !l is 
associated with cudomelriaL breast, prostate, and colon cancers, and other physical impaimwnls. CTresity may also cause or contribute lo mental 
impairments such as depression. The effects of obesity may be subtle, such as the loss of mental clarity and slowed reactions that may result 
from ohcsity-rclaicd sleep apnea. 


The fact that obesity is a risk lacior for other tmpainnents docs rot mean that individuals with obesity necessaniy have any of these impoimicnts. 
It means that they are at greater than average risk for developing tie other impairmecis. 


3. How do we consider obesitv irtthe sequential evaluation wocess?’ 

W« will consider obesity in determining whether: 

• Tlie individual has a medically detcmtin^le impairmeni See questiond. 

« Tlie individual's iiiipairmenlfs) is severe. See question 6. 

• Hie individual’s impairment's) meets or equals the requirements of a listed impairment in the listings. See question 7. (We use special 
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rules for some contiruing disabili^ reviews. See quuiion 11.) 

• The individual's impairmentfs) prevents him or her from doing past relevant work and other work that exists In significant numbers let the 
national ewnomy. However, these steps ^ply only Itt title II and aduh title XVI cases. See qumiens 8 and 9. 


When tsiablishing the existence of obesity, we will generaQy rely on the judgment of a physician who has examined the claimant artd reported his 
or her appearance artd build, as well as weight and height, fhtis, in the rt>scncc of evidence to the contrary in the case record, we will accept a 
diagnosis of obesity given by a treating source or by a cunsullatsve examiner. However, if liicrc is evidence that indicates that the diagnosis is 
questionable and the evidence is inadequate to determine whether or not the individual is dis^ted. we will contact the source for ciarincaiion, 
using the guidelines in 20 Cf R 404. 1 5 12(e) and 4 1 6.912(e). 


When lilt evidence in a case docs not include a diagnosis of obesity, hut does include clinical notes or other medical records showing consiienlly 
higlibody weight or BML we may ask a medical source to clarify whether the individual has obesity. However, in most such cases we will use 
osir judgment In e.st^nsh the presence of obesity based on the medical finding.^ and other evidence in the case record, even if a ueaiing or 
c.\amining source has not indicated a diagnosis of obesity. Generally, wc will i30t purchase a consultative examination just to establish the 
diagnosis of obesity. 


When deciding whether an individual has obesity, we will also consider the individual’s weight over lime.’ We will not count minor, ^ort-lerm 
weight loss. We will consider the individual to have obesity as long as his « Inr weight or BMI shows essentially a consistent pattern of obesity. 
(See question 13 for a discussion of weight loss tnd medicai improvement) 


Finally, there are a number of methods for measuring body fat and. if such infmmation is in a case record, we will consider it. However, we will 
not purchase such testing. In most cases, the medical and other evidence in the ease record will e.uab)tsh whether the individual has obesify- 


5. Can we find an individual disabled based on obesirv alone? 

If an individual has the medically determinable impairment obesity that is ■’severe’ as described in question 6, wc may find that the obesity 
medically equals a listing, (In the case of a child seeking benefits msJer title XVI, we may also find that rt functionally equals the listings.) Wc 
may also find in a title II claim, or an adult claint under title XVI. that the obesity results: in a finding that the individual is disabled based on his 
or her residual functional capacity (RFC), age. education, and past work experience. However, we will also consider the possibility of coexisting 
or related conditions, especially as the level of obesity increases. We provide an example of when we may find obesity to medically equal a 
listing in question?. 


ScQuentiai FvaluaUon: 


6. When is obesity a •‘scvcrc'’JmDairment? 

As with any other medical condition, wc will find that obesity is a ’severe" impainnent when, alone or in combination with another mcdicaily 
determinable physical or mental impairments), it significantly limits an individual’s ph>'$icaJ or mental ability lo do basic work activities. (For 
children applying for disability untkr titk XVI. wc will find that obesity is a "severe* impainnent when it causes more than minimal flinctiona! 
limitations.) We will also consider the streets of any symptoms (such u pain or fatigue) that could limit functioning. (Sec SSR 85-28. ’Titles H 
and X Vi: Medicai Impairments That Are Not Severe" and SSR 96'3p. "Titles II and XVI: Considering Allegations of Pain and Other Symptoms 
In Determining Whether a Medically Determinable Impairment Is Severe.") Therefore, we will find that an impairment(s) is "not severe’ only if 
it is a slight abnormality (or a combination of slight ahrexmalities) that has no more than a minimal effeci on the individual's ability to do basic 
work activities (or, forachild aM’lying under title XV!, if it causes oo more than minimal functional linnilations). 


There is no specific level of weight or BMI that equates with a ‘severe* or a "not severe" impairment Neither do descriptive terms for levels of 
obesity (e.g., “severe," ‘■exiTeme," or “morbid" obesity) establish whether cosily is or is not a “severe" impairment for disability program 
purposes. Rather, we will do an individualized assesMirenl of the impact of obesity on an individual’s functioning when deciding whether the 
impairment is severe. 


Step 3. The Listings 


See Next Page 
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Obe&ity may be a faaor in both ''metis*' and "equaJs” detemiinalions. 


Because there is no iisting for obesity, we wil! find tha an individual with obesity "meets'' the requirements of a iisling If he or she has another 
impaimtcni that, by itself, meets ihe Rquirements of a listing. We will also find that a listing is met If there is an impairment that, in combination 
with obesity, meets the requirements of a iisting. For cxanplc, obesity may increase the severity of coexisting or related impaimients to the 
extent that the combination of impairments meets the requirements of a listing. This is especistiy true of musculoskcietal, respiratory, and 
cardiovascular impairments. It may also be (me for other coexisthg or related impairments, including mental disorders. 


For example, when evaluating impairments under mental disorder listings I2.0SC, 1 J2.05D. or 1 12.05F, obesity that is “sevae." as explained in 
question 6, satisfies the criteria in listing 12.05C for a physical impMnneni imposing an additional and significant work-related limiiaiion of 
function and in listings 112.050 and 1 12.0SF for a physical impairmcru imptning an additionaf and significaru limitation of function. We will 
find the requirements of listing 12.05 s^e met if an individual’s impainnent saisfics the diagnostic description in the iniroduaory paragraph of 
iisling 12.05 and anv one of the four sets of criteria in the listing. In the case of an individual under age IS, we will find that the requirements of 
listing 112.05 are met if the child's impairment satisfies the diagnostic description in the invoducioty paragrt^h of listing 112.05 and any one of 
the .si.x seLsnf criteria in the listing. (See sections 12.00 A and I i2.00Aorihe lislmgs.) 


We may also find tha obesity*, by itself, is medically equivalent to a listed impairment (or. in the case of a child applying under title XVI, also 
functiofiaily equivalent to the listings). For example, if the obesiry is of such a level that it results in an inability to ambulate effectively, as 
defined in sections i.OOB2b or l01.{MB2b of the listings, it may sutisliuile for the major dysfunaion of a Jointfs) due to any cause (and its 
associated criteria), with the involvement of one major peripher^ weight-beating joint in listings 1.02A or I0I.02A, and wc will then make a 
finding of medical equivalence. (See question 8 for funher discussion of evaluating the functional efTecis of obesity, including functional 
equivalence determinations for children applying for benefits under title XV].} 


We will also find equivalence if an individual has multiple impairmetits, iiKluding obesity, no one ofwhich meets or equals the requirements ofa 
listing, but the combination of impairments is equivalent in severity to a lisud impairment For example, obesity affects the cardiovascula and 
respiratory systems because of the increased workload the additional body mass places on these systems. Obesity rhakes it harder for the chest 
and lungs lo expand. This means that the respiratory system must work harder to provide needed oxygen. This in turn makes the heart work 
harder to pump blood to carry oxygen to the body. Because (he body is working harder oi rest, its abiltt)* to perform additional work Is less than 
would otherwise be e.xpecied. Thus, we may find that the combination of a pulmonary or cardiovascular impairment and obesity has si^. 
symptoms, and laboratory findings that are of equal medkat 

iigniftconce to onr of ihc respiratory or cardiovascular listings.^ 

However, we will not make assumptions about the severity or functional efTecis of obesi^* combined with other impairments. Obesity in 
combination with another impairment may or may not increase the severity or functional limitations of the other impairmcm, We will evaluate 
each case based on the inrormalion in the cose record. 



Step 3. Assessing Fundionai Equivalence in Children 

8. How do we evaluBte obesity inassessine residual functional capacity in adults and fanaionaleguryalcncc in children? 

Obesity can cause limitation of function. The functions Itely to be limited deperd on many factors, including where the excess wci^i is carried. 
An individual may have limitnitors in any of the exertional functions such as sitting, standing, walking, lifting, carrying, pushing, and pulling. It 
may also affect ability to do postural functions, such as climbing, balance, stooping, and crouching. The ability ur manipulate may be affected by 
the presence of ad^ose (fatty) tissue in the hands and fingers. The ability lo tolerate extrenr heal, humidity, or hourds may also be affected. 


The effects ofotwsity may not be obvious. For example, some peo|He with obesity also have sleep apnea. This can lead to drowsiness and lack 
of mental clarity during the day. Obesity may al.so affca an individual's social functioning. 


Aji assessment should also be made of the eireci obesity hs upon the individual's ability to perform routine movement and necessary physical 
activity* within the work enviroraneni individuals with obesity may have problems with the ability to susimn a function over time. As explained 
in SSR 96-Sp (Titles I! and XVI: Assessing Residual Functional Capacity in Initial Ciairru"), our RFC assessments must consider an 
individuid's ma.\imum remaining ability to do sustained work activities in an ordinary workxltlng on a regular and continuing basis. A "regular 
and continuing basis' means 8 hours a day, for S days a week, or an equirdem work schedule.^ In cases invoKtng obesity, fatigue may affect the 
individual's physical and mental ability to sustain work aedvi^. Tltismay be particularly true incases involving sleep ^ea. 


See Next Page 
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The combined cffccu of obesity with other impainncris may be greater than might be expected without obesity. For example, someone with 
obesity and arthritis alTecting a weight-bearing joint may have more pan and limitation than might be expected from the arthritis alone. 


For a child applying for benefits under title XVI. wc may evaluate the functional consequences of obesity (cither alone or in combination with 
other impainnenis) to decide if the child's impairmentfs) functionally equals the listings. For exanrplc. the functional limiiauons imposed by 
nhesiiy. hy itself or in enmhination with another inipairmcnt(sX may establish an extreme limitation in one domain of functioning (c.g.. Moving 
about and manipulating objects) or marked limitations in two domains (c.g.. Moving about and manipulating objects and Caring for yoursetf). 


As with any other impairment, we will explain how we reached our cotKiusitms on whether obesity crused any physical or mental limitations. 

9. How can we consider obesity in the assessment of RFC when S$R96-8o says, "A g e and body habitus.are not factOTS HI RFC ? 


The SSR goes on to say that "(tit is incorrect to find that an individual has limitations b _ 

imoairmentfst and anv related symptoms, due to such factors as age and natural body build, and Uk activities the individual was accustomed to 
doing in his or her previous work.' (Emphasis added.) We included the italicized statement in the SSR to distinguish between individuals who 
have a medically determinable impairment of obesity and iiKtividuals who do not When we identify olKsity as a medically determinable 
impairment (see question 4, above), we will consider any functional limitauons resulting from the obesity in the RFC assessment, in addition to 
any limitations resulting from any other physical or mcnal impairments that we ideniily. 


Effect of the Rules Change: 

Claims in Which Prior Listings Anolv 
and Do Not AdpIv 

10. How does the deletion of liaine 9.09 affect claims t?ending on October 25. 1999? 

The final rules that deleted the listing became effeciive on October 25, 1999. The final rules deleting listing 9.09 apply to claiiro that were filed 
before October 25, 1999. and that were awaiting an initial determination or that were pending appeal at any level of the administrative review 
process or that had been appealed to court. The change affected the entire claim, including the period before October 25, 1999. This is our usual 
policy with respect to any change in our listings. 

However, different rules apply to individuals who were already found eligible to receive benefits prior to October 25, 1999. For an explan&ion • 
of how we apply listing 9.09 in continuing disabilitj- revkws. see question II. 

1 1. How does deleiion of listhfl 9.09 affect claims Jlreadv allowed? 

Deletion of listing 9.09 docs not affect the entitlement or eligibilit)' of individuals receiving benefits because their impairmcnt(s) met or equaled 
that listing. We will not find that their disabilities have ended just because we deleted listing 9.09. 


We must periodically review all claims (o detemwne whether the indiviibial's disability continues. When we conduct a pCTiodic cxmtiriuinB 
disability review (CDR), we will not find lhai an individual's disability has ended based on a change in a listing. For individuals rewiving 
disability benefits under title II and adults receiving payments under title XVI, wc apply ihc medical improvemem review standard described in 
20 CFR 404.1594 and 416,994. 


Wc will fifst evaluate whether the individual's impainncnt(s) has medically improved and, if so, whether any medical improvement is related to 
the ability to work. If the individual's impairments) has not medically improved, wc will find that he or she is still disabled, unless we find that 
an exception to the medical improvement standard applies. Even if Ihe impainnentfs) has medically improved, we will find that the improvement 
is not related to the ability to work if die impainncnt(s) continues to meet or equal the same listing section used to make our most recent favorable 
decision. This is true even if we have since deleted the listing section lhal we used to make the most recent favorable decision. Sec 20 CFR 
4M.I594(c){3)(i) and 4l6.994(b)(2XivXA). We apply a similar provision when we do CDRs for individuals who have not attained age 18 and 
who are eligible for title XVI benefits based on disability (20 CFR 4l6.994a(bX2)). 


Even if the individual's impairments) has medically improved and no longer meets or equals prior listing 9.09, we must still determine whether 
he or she is cunenliy disabled, considering all of (h« in^ airments. 


12- What amount of weight loss would rtptesent “medical improvement'? 


See Next Page 
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Because an individual’s weight may fluctuate over time and minor weigW dsanges arc oflitiie significance lo an individual's ability to ftmaion. it 
is not appropriate to conclude that an individual with obesity' has medicaKy improved because of a minor weight loss. A loss of les.s than 10 
percent of initial body wei^i is too minor to result in a finding that there has been medical improvement in the obesty. However, we will 
consider that obesity has medically improved if an individual maintams a consistent loss of at least 10 percent of body weight for at least 
12 months. We will not count minor, shon-lcrm changes in weight when we decide whether an individual has maintained the loss consiflcnily. 


If there is a coexisting or related condiiion(s) and the obesity has not improved, we will still consider whether the coexisting or related 
condition(s) has medically improved. 


if we find that there has been medical improvement in obesity or in any coexisting or related conditionfs), we must also decide whether the 
medical improvement is related to the ability to work. If necessary, we will also decide whether any exceptions to the medical improvement 
review standard apply and, if appropriate, whether the individual is currently disabled. 


Obesity is o disca.se that requires treatment, although in most people the effect of treatmeit is limited. However, if untreated, it lends to progress. 


A common misconception is that the goal of treatment is to reduce weight lo a "normar level. Actually, the goal of realistic medical treatment 
for obesity is only to reduce weight by a reasonable amount that will improve health and quality of life. People with extreme obesity, even with 
treatment, will generally conlicwe to have obesity. Despite dion-icrm progress, most treatments for obesity do net have a high success rale. 


Recommended treatment for obesity depends upon the level of obesity. At levels 1 and 11 <BM1 30. W9.9), trcabneni usually consists of behavior 
modification (diet and exercise) with the option of medication, usually either in the foim of a fai-blocUng drug or an appetite suppressant. Some 
people do rtot respond to mcdicaiioa while others experience negative side effects. (In making our decision, we will also consider any side 
effects of mediciaion the individual experiences.) Individuals with coexisting or related conditions may not be able lo udee medication because of 
its effects on their other conditions. 


Generally, physicians recommend surgery when obesity has reached level III (BMl 40 or greeter). However, surgety may also be an option at 
level n (BMl 35*39.9) if there is a serious coexisting or related condtoim. Obesity surgery modifies the stomach, the intestines, or both in order 
to reduce the amount of food that the individual can eat at one meal or the time food is available for digestion and absorptioiL Surgery is 
generally a last resort with individuals for whom other forms of treatment have failed. Some individuals also experience significant negative side 
effects from surgety (e.g.. "dumping syndrome" - that is, rapid emptying of the stomach's contents marlted by v»ious signs and symptoms), 


Obesity is a Ufc'long disease. Even when treatment has been successful, individuals with obesity generally need to slay in ticaitment or they will 
gain weight again, just as individuals with other impairments may r*ced to stay in ircaOncnL Irrdividuals who have had surgery should receive 
continuing follow-up care because of health risks related to the surgery. As with other chronic disonJers, effective treatment of obesity requires 
regular medical follm'-up. 


14. How do we evaltme failure to follow pfcscrihcd trentment in obesity cases? 

Before failure to follow prescribed treatment for obesity can become issue in a case, we must first find that the individual is disabled because 
nf obesity or a combinatiost of obesity and another impairmenKs). Our regulations at 20CFR 404.1530 and 416.930 provide that, in order to gel 
benefits, nn individual must follow ireaiment prescribed by his or her physician if the treatment can restore the ability to work, imlcss the 
individual has tm acceptable reason for failing to follow the prescribed treatmeiu. We will rarely use "failure to follow prescribed treatment* for 
obesity to deny or cease benefits. 

SSR 82-59, “Tilies 11 and XVI: Failure To Follow Prescribed Trealioent," explains that we will finil failure to follow prescribed treatment only 
when all of the folbwing conditions exist: 

• The individual has an impairnicnt(s) that meets the dcfinitloo of disabilhy, including the durtaion requirement, and 

• A treating source has prescribed treatment that is clearly expected lo restore the *ilicy lo engage in aibslantial gainful activity, and 

• The evidence shows tha the indivkIUBi has failed to follow prescribed treatment without a good rcasoa 

If an individual who is disabled because of obesity (alone or in combination with another impairmentfs)) does not have a treating source who has 
prescribed treatment for the obesity, there is no issue of failure to follow prescribed trcaimeni. 

The treatment must be prescribed by a treating source, as defined inourregulaliorB at 20 CFR 404.1502 and 416.902, not simply recommended. 
A treating source's statement that on individual "should" lose weight or has “been advised" to get more exercise is notpresertbed treatmeni 
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degenerative (7240), etc,, etc., etc,, 


etc,, etc., etc., 


Allegation(s) 

iavascriDt:hideShowDataViewSeclion('%22Impairnients.LimitationsandPain-lnitia lLevel%22') 


@ impairments, Limitations and Pain - /nitiai Levei 

Alleged Impaimients: Back pain that affects right leg 

I can’t sit or stand for long periods of tiitie. ! can't walk that well because of 
my right leg pain. 1 can't do a lot of things now that ! could do when I was 

. . healthy— like I can’t worit on my truck or play with my son, I can't stand or 

Limiations; jd j, , j ^an’l think when 1 am in pain-1 just 

think about sitting down or lying down. 1 have a difficult time 
concentrating. 


Pain/Other Symptoms: Yes 


Impairments First Interfered With 
Ability to Work: 


08/22/2006 


Height; 5* 9" 


Weight; 325 Ibs. 


Client Remarks • 3368: 


I injured myself because I fell off the lawn mower and had to maneuver it 
so it wouldn't hit the car that was coming. 


iavascriDt:hidcShowDataViewSection(%22EfrectQnWork-lnitialLev el%22) 


0 Effect on Work - Initiai Levei 


When B ircaling source lias prescribed ueatment for obesity, the ttcaroent roust ciearty be expected to improve the impairroeni to the extent that 
the person wilt not be disabled. As noted in question 13. the goals of treatment for obesity arc gewrraUy modest, and treatmern is often 
inelTeclivc. Therefore, we will not find failure to follow prescribed Ueatment unless there is clear evidence that ueaimcnl would he successful. 
The obesity must be expected to improve to the point st wliich the individual would nw meet our defiftiiioo of disability, considering not only the 
obesity, but any other ingieirTnemfs). 

Finally, even If we find that a Uraling source has prescribed treatment for obesity, that the treatment is clearly expected to restore the ability to 
engage In SG A, and that the individual is not following the prescribed trc^mcni, we must nil! consider whether ihe individuni hw a go^ reaon 
for doing so. Innrakingihis findrng.we will follow the guidance in our regoUlions and SSR *2-59, which provide that acceptable jusliRcaiions 
for failing to follow prescribed ueatment include, but are rtol limited to, the following; 

• The specific medical treatment is contrary to the teaching and tenets of the individuaJ’s religion, 

• The individual i$ unable to afford prescribed Irealmcm that he or slw is willing to accept, but for which free community resources are 
unavailable. 

• The ireatment carries a high degree of risk because of die enormity or utusual nature of ihc proceAire. 

In this regard, most health insurance plans and Medicare do not defray the expense of ireatment for obesity. Thus, an individual wlro might 
benefit from behavioral or drug therapy might not be able to afford it Also, because not enough is known about the long-term eiTccts of 
medications used to treat obesity, some people may be rductsrt to use them due to the potential risk. 

Because of the risks and potential side cfrccls of surgery for obesity, we will not find that » individual has failed to foUow prescribed treatment 
for obesity when Ihe prescribed trcalmerU is surgery. 

EFFECTIVE DATE: This Ruling is effective upon publicaiion in the FedcraJ Register. 

CKOSS-REFERENCHS; SSR 82-52, "Titles H and XVI; Duration of the Impairment;" SSR 82-59, Titles 11 and XVI; Failure To Follow 
Prescribed Treatment;” SSR 85-28, "Titles » and XVI: Medical Impaiirocms That Are Not Severe;* SSR 95-3p, "Titles II and X Vl-.^Considcriiig 
Allegations of Pain and Other Symptoms In Determining Whether a Medically Determinable Impairment Is Severe;’ SSR 96-6p, "Titles II aid 
XVI; Consideration of Administrative Findings of Fact by Stale Agency htedical and Psychological Consultants and Other Program Phy-sicians 
and Psychologists at the Administrative Uw Judge and Appeals Council Levels of Administraiivc Review; Medical Equivalence;" SSR 96-8p. 
"Titles 11 and XVI; Assessing Residual Functional Capacity in Initial Claims;" and Program Operatiars Manual System sections 
DI 2301 0.005 ff., D1 245 10.006. DI 24570.001. Dl J4001.010. Dl 34001.014, and DI 34001.016. 
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Ever Worked: Yes 
Working Now: No 
When Stopped: 09/i5/20D6 
Stopped Working Because: Because ofchc pain. 

Work After Impainnent First Interfered: Yes 
Change Attendance: Yes 

, . I was injured 08/22/2006. 1 was off for a couple of weeks and then i went 
Explanation, couldn’t stand the pain and had to stop working. 

javascript:hideShowDataViewSecnQnf%22ImDairfnents.LimitationsandEfl'ects- 

RecQnsideralionLeveI%22j 

0 Impairments, Limitations and Effects - Reconsideration Level 
Any Changes in Condition: Yes 

Changes in Condition: The pane in back and right leg is getting worse. 

Date Occurred; unknown 
Any New Illnesses or Injuries; Yes 

New Illnesses, Injuries, or Conditions; getting harder to do everyday things 
Date Occurred; unknown 
Any New Limitations: Yes 

New Limitations: can’t walk that well. 

Date Occurred; unknown 

How Condition Affects Ability to Care limake it harder to which I can't bend over I have to get someone to help 
for Personal Needs: me and people have to be there for me most of the time 

How Daily Activities Changed: none . 

Work Since Original Claim Filed; No 
Submitting New Evidence: No 
Reason Appeal Requested; 1 AM DISABLED 

iavascript:hideShowDataViewSectionf%221mpairmenls.Limitation5andElTec1s- 

HearineLevel%22) 

B Impairments, Limitations and Effects - Hearing Level 
Any Changes in Condition: Yes 

Changes in Condition: The pain is getting worse 
Date Occurred: none 
Any New Illnesses or Injuries; No 
Any New Limitations: No 

How Condition Affects Ability to Care It takes me a very long time to do scuff. I have to sit down because of the 
for Penonal Needs: pain. 

How Daily Activities Changed: It is getting harder to do stuff. 

Worked Since Filing For 
Reconsideration: 

Submitting New Evidence: No 

Reason Appeal Requested; NONE PROVIDED 
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(20 CFR 404.1520(c) and 416.920(c)). 

4. The claimant does not have an impairment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Part 404, Subpart P, 

Appendix 1 (20 CFR 404.1520(d)and 416.920(d)). After careful consideration of the entire 
record, the undersigned finds that the claimant has the residual functional capacity to 
perform sedentary work except the record shows the claimant is functionals below the 
sedentary level for any sustained, continual or regular activity9. In making this finding, 
the undersigned considered all symptoms and the extent to which these symptoms can 
reasonably be accepted as consistent with the objective medical evidence and other 
evidence, based on the requirements of 20 CFR 404.1529 and 416.929 and SSRs 96-4p and 
96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of 20 CFR 404.1527 and 416.927 and SSRs 96-2p, 96-5p, 96-6p and 06-3p. 

STATEMENT OF THE CASE; 

The claimant filed a concurrent claim alleging a date ot onset of 8/22/06; last SGA 8/06, 
date of filing 7/5/07, which would give a first date of entitlement for DIB benefits of 2/07 
and SSI benefits of 8/1/07. The PI A is unknown. The ACEH is unknown. The claim 
does involve a workers’ compensation case with a date of onset of 8/22/06, being an 
injury to the right hip, low back, with radicular pain into the right leg as well as 
situational depression. 

The claim does involve obesity, which is a material factor in the claim which will be 
discussed with particularity hereinafter. 

The rates of compensation, by agreement of the parties, are $213.36 for temporary total 
disability as well as permanent partial disability and a total of 16 weeks has been paid 
from 1 1/3/06 to 2/22/07. No adjudicatory orders have been entered in the case, only a 
Form A appointing Dr. .a treating physician. 


8 Residual ninctional capacity is the claiinanl’j- maximum remamingability link»susiained work aaivities in an ordinary work setting on a 
regular and continuing basis. A "regular and continuing basis" means eight {«) hours a day, for five (5) days (i.e.. forty (40/ hours) a week or an 
equivalent work schedule (Social Security Ruling 96-8p). The daimsait must have both the mental and physical abiUiies to perform sunned 
work activities. Since the evidence supports a finding that the claimant has had a substantial loss of ability to mcetihe demar^ ofb^ic work 
related activities on a sustained basis, the unskilled, sedcitary oecupatioiial base is significantly eroded anda finding of disability is juslified 
under Social .Security Ruling 96-9p. 88 

9 Social Security Ruling 96-Sp provides that a finding of disabled is appropriate whenever there is an inability to persist at workdike tasks for 
the full course of at 8-hour workday or 5-day workwexA. Clearly, the clainant’s medically determinabk sever impainncnis preclude the 
claimant from engaging in substantial gainful aaivity on a regular and coimouing basis. Social Security Ruling 96-9p stipulates that an 
individual who has the residual tunctional edacity for less than a full range of sedentary w(jk should be coruidcred disabled if their rcsuicuons 
would significantly erode the occipational base for sedentary wrk. The claimant fe markedly, funaionalty liming. Thus, a finding ofdis^cd is 
warranted. Medical- Vocatiouat Rule 201.00 (h) Appendix 2, Subpaii P. RrgHtatiDiu No. 4 may be used as the framework for the decision. It 
directs a finding of disabled. Social Security Ruling 85-15 and Social Security Ruling 96-9p both stipulate that an individual must, on a 
sustained basis, be able to tmdersiand, renwmber and cany out simple instrxiciions; make simple work-related deceions; resportd appropriately to 
supervision, coworkers, usual work situations and to deal witfi changes in a mutinc wort setting. A substantial loss of abiliQ' to meet any one of 
these basic work-related activities would severely Utnil the potential occupational base for all age groups and warrant a finding of disabled. 
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PERSONAL HISTORY: 



presides at 
has a date of birth oi 
married, and lives with his moi 


^ >SSNi:_ 

[24 years of age, is single having never been 
her and minor son, who is dependent; 



The claimant appears to have a prior application, is a United States citizen by birth, has 
no felony convictions and has no prior workers’ compensation claims. 


EDUCA TION: The claimant graduated high school from! 

|H|[H|attempted to go to a Junior College for only one semester and entered Job Corp, 
^mer^ie received a certi ficate for “ fa cility maintenan ce.” The claimant has no military 
service, does not have anf 
have insurance. 


I as it was suspended for failure to 


* The claimant appears to have a teaming disability and is very slow and was a poor 
student. 

EARNINGS; (See Exhibit in the record) 


WORK HISTORY: 



Type of Work 


Dates 


Landscaping 

$8.00 hrx40 

(3 mo) to 8/22/06 
Seasonal Work 


Duties involved lifting occasionally 50 pounds, frequently 20 pounds, with walking, 
standing, bending, stooping, balance, and bilateral use of the hands. The claimant states 
he was the “foreman” in that he had two other people which he supervised in his crew, he 
directed their work and had no right to hire and fire. 



Landscaping j 


1 (3 mo) to 




1 Seasonal Work 


Duties involved lifting occasionally 50 pounds, frequently 20 pounds, with walking, 
standing, bending, stooping, balance, and bilateral use of the hands. 


IpBiBr 

Landscaping 

Wages 

Off and on for 3 years 

i 


unknown 



See Next Page 












743 



Page 1 5 of 3 1 


Duties involved lifting occasionally 50 pounds, frequently 20 pounds, with walking, 
standing, bending, stooping, balance, and bilateral use of the hands. 

PRIOR INJURIES/ACCIDENTS AND MEDICAL: 

'i 

13 years Oklahoma City Children’s Hospital 

Surgery, chronic ear infections 

2001 broken ankle - two surgeries 

Splinter in eye while working in wood shop - no claim filed 


FACTS OF ACCIDENT/INJURIES SUSTAINED: 


On 8/22/06, the claimant was pushing a large 42 inch mower on the side of a hill and twisted and 
injured himself when he tried to brace himselfan^hereby sustained an injury to his right hip 
and back. The patient was initially si^en &t^||HHHHe was given medications and returned to 
work. The following day, he tried to return t^wor^ut could not due to the severe pain in his 
right hip an d back. He was seen in the ER, evaluated and given medication and referred back to 
On follow up, the patient was again placed on medication and released back to 
regutooCty. 


The patient continued to have pain in his right hip and back and noticed the pain radiating up into 
his back and became severe. 


The patient has constant pain in his right hip and has difficulty sitting, standing, going up and 
down stairs, or inclines. The patient cannot squat or kneel. He rates his pain at a 10 on a 10 
point scale. He states the pain moves up his right hip and into his leg and from his right hip into 
his lower back. He states he has pain in hip that will go down to his calf causing numbness and 
tingling into the foot. 


The Honorable Richard Blanchard entered an Order selecting Dr. as a treating 

physician in the workers’ compensation case. Dr. examined the patient on December 

1 1, 2006, and his report is of record. Based upon the claimant’s signs and symptoms, Dr. 
ordered an MRl and ordered medications for pain and muscle spasms. 


Physical examination on December 1 1, 2006, revealed: weight 326 pounds, height S’9”, BP 
132/90, Examination of the lumbar spine reveals moderate tenderness, limitation of motion, as 
well as positive straight leg raising. 
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A medical summary of treatment is included herein. The claimant presently is still under 
treatnient by the treating physician, M.D. 

MEDICAL SUMMARY 

***innt**tttt^nt******************************************************* 

DOCUMENTS 
Form 2- None 


5/2 2/07 AMENDED FORM 3 : PS YCH OVERLAY 

Wages Records 

tilt ********************************************** *********************** 

n/26/07 Dr. 

Follow-up appt w/an updated MRI Scan. Clmt has an L-4-5 right 
par median disc protrusion w/disc desiccation at L-4-5 and L-5, S-1. Clmt 
was unable to locate his lumbar myelogram and contrast CT scan, which 
reportedly show the pars defects at L-5 w/ a Grade I spondylolisthesis at 
L-S, S-l.Dr. 1 has again assessed CImt’s body habitus and his current 
weight of still being over 350 lbs and Ihinlcs that it would be in the CImt’s 
best interest to not undergo surgery at this time due to his size. Dr. < 
advised the Clmt that if he could get to 300 lbs or less then Dr. 
would reconsider. Meanwhile, Dr. r is recommending that the Clmt 
undergo a FCE for permanent restrictions. 

11/7/07 Dr 

Follow-up appt. . .Dr. recommends surgery, but Clmt needs to lose 

about 50 lbs. Clmt doing same, back is still painful. Needs refill of 
Percocet. Gave Rx of Percodent 5/325 #90 3xday, no refill; and another 
Rx for Percodan 5/325 #90 3xday, not to be filled until 12-7-07. Will see 
back after first of year for follow-up and hopefully Clmt will have lost 
some of the weight that he needs to lose before Dr. ' does surgery. 

1 1/5/07 Dr. 

Took hi.story of incident... Per Dr. surgery is an option, but 
due to CImt’s obesity, not feasible at this time. Dr. took x-rays of 
lumbar spine, but results are less than optimal due to CImt’s body habitus 
and failure for the beam to penetrate the CImt’s body weight sufficiently, 
although Dr. ' could detect the presence of Grade I spondylotic 

spondylolisthesis. Dr. ' noted that CImt’s MRI was done nearly a year 
ago and the myelogram and CT Scan were not at this appointment for his 
review. Dr. recommends an updated high resolution MRI, Clmt will 
retrieve his myelogram and CT Scan and bring them in after the HR/MRI 
for Dr. I ’s review. Feels tlrat CImt’s problem could be treated 
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surgically in normal weight people, but shares Dr. t’s concerns 

about proceeding to surgery in a patient this size. Dr. ..'will review the 
recoinmended studies and go over the Clint’s risks/potential options 
before making a final determination. ..Clmt needs to avoid any repetitive 
bending, twisting or lifting greater than 10 lbs and needs to alternate 
between sitting and standing at his discretion. 

10/8/07 Dr. 

Follow up herniated disc... need his Percasits refilled... they are current... the 
court apparently appointed either Dr. or Dr, ( and he has his appt. 
November 5.. . no marked distress... blood pressure 130/86... normal gate... 
persistent tenderness in the low back. . . leg raises positive on the right. 

9/19/07 Dr.. 

1 . Weight reduction surgery most likely will need to be necessary procedure in 
order to get this gentleman back to where he can return to the work force. In 
dealing with this type of individual you have to treat the whole person as 
opposed to just the spine and ignore the rest of the individual. 

2. If Dr. . orDr. • feels that they are “capable of’ the challenge... I 
would not have any problems referring Mr. i to these physicians. 

3. No further surgery is perused by the patient: 

A. left CE should be done before MMl 

B. vocational evaluation should be obtained 

C. medication management for pain and limitations should occur 

D. it should be long term pain management 

4. A neuropsyc Eval is not necessary this man is cunently on Effexor and is 
doing better regarding his depression 

5. This gentleman remains TTD 



9/14/07 


9/6/07 


Dr. 

Follow up medication management low back. . . I am seeing him until the court 
decides what to do with regard his morbid obesity and disc herniation. . . I have 

ll nce March... He ran out of medications and is seeing his PCP Dr. 
... present time pain level is 10/10... It will go down to a 7 ifh^^CTj 


not seen^_^^ 

... p resent 

inactive todayA^Hmoves reasonably well... blood pressure 136/98...: 

medications ar^Itered today... Celebrex, Zanaflex, Percasits, Effexor... for 
depression and mood . . . refillable 3x follow up one month 


Dr. 

Response to ct. questions: 

1 . 1 caimot state whether he should undergo a gastric bypass surgery. .. ask a bar 
iatric surgeon. 

2. It is my opinion he has an aggravation of pre-existing injury: grade I L5/S 1 
spondylolisthesis and bilateral pars defect. As concerns to whether or not the 
right L4/5 disc protrusion is work related 1 presume that to be so. 
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Unfortunately one cannot be treated without treating the other so as a result 
the su ggested surge ry is most likely the result of the inj ury on 8/22/06. 

3. UnlesaBljBjlJcould realizesubstantial weight loss... 100+ lbs. It would 
not be wortinvhtle to do surgery nor would 1 consider it because of the risks 
associated... whether he had a gastric stapling or not. In addition if he were to 
loose that amount of weight, as he is only 24 years of age, he might avoid 
surgery altogether. 

6/25/07 Dr. : 

received report from Dr. concerning ^ letter form 

Ms for the need for ongoing medical management. As you are aware the 

patient is morbidly obese and based on his morbid obesity and findings of 
milligrams, Cf and MRJ, Dr. did not feel surgery is warranted until 

the patient could undergo weight reduction measures which would include gastric 
bypass procedure... I have been asked by Ms. i if I would be willing to 

revive this medication management until he has lost the weight he needs in order 
for Dr. . to proceed w/ some type of surgical intervention. 

Based on these circumstances I will be able to continue medical maintenance on 
this individual if the court so desires, ..however, he is such a young individual w/ 
some type of resolution will need to be obtained w/in the reasonable period of 
time. 


6/04/07 


Dr. 

apparentlyBHjjjjBis having significant problems from an emotional 
standpoint , not just from his back and leg pain... 


X-rays: lumbar milligram and CT and MR1...1 don’t find a 
significant disc herniation that might be helped by a more simple procedure such 
as a right L4/5 diskectomy. 

Recommendations; it is my opinion that diskectomy above the level of the 
spondylosis is usually not helpful. ..in this case w/o more over whelming findings, 
surgery would be a set up for failure. ..his morbid obesity prevents him an ideal 
milligram and CT scan, but there is enough resolution combined w/ the MRI to 
make what 1 believe is a sound medical decision. 


Regard to his emotional health, I received a letter from attorney* 

V|H|A directing him to apparently free psychiatric clinics, b/c of significant 
oepre^on. It is my opinion, this is a secondary dx related to his overall condition 
and he may benefit from neuropsychological evaluation and counseling. None the 
less, my opinion remains the same that his morbid obesity prevents any^^^^ 
reasonable successful surgery based on his diagnostic findings.... unles^mria 
unable to achieve significant weight reduction he would not be a surgical 
candidate and the risk would far out weigh any benefits. 
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Therefore it is my opinion at the present time he can be released from my care 
having reached MMl from a neurosurgical standpoint. ... 

Work restrictions; permanent 101b weight limit, w/ 101b pushing/pulling as noted 
on my May 10, 2003 form 5. 


5/11/07 Or.! 

Form 5- released to modified work. . .restricting lifting lOlbs, 
push/pulllOlbs... continuing med tx yes. 


4/19/07 Dr. 

f/u of his low back and right hip injury. ..has seen Dr. » and feels like 

he is a surgical candidate and has scheduled a myelogram CT for him on 
4/25/07.... Dr. 1 > is going to follow up again w/ him on the May 10'*'.... 

Today 4^Pf state he is about the same still has numbness in his leg and he 

states his medications are getting low. 

Today .JUpnoves about reasonably well. ...still has persistent pain in his low 
back on the right and straight leg raising is still positive on the right.... 

It is my opinion at this time that the patient is in need of ongoing medical care per 

the direction of Dr 1 will not give him a return appointment. ...he 

has been advised to get his medications and refilled and they are refillable 
x2 . . . .we will not need to see him back unless so directed by the Court. 

4/12/07 Dr. — . 

Form 5- TTD until myelogram 

4/12/07 Dr. 

f/u. ..had pt... .offered some minor improvement, and the first ESI was beneficial 
but the second was not. . . .cx of back and ri ght leg pain that has remained 
persistent and severe.... he rates the pain as 10 out of 10.... has subjective 
weakness in the right leg, as the leg will sometimes buckle and give away w/ 
walking. 

Impression 

1 . Right L4/5 disc herniation and bilateral L4/3 pars defects w/ probable 
complete defect on the left at L5....only a minimal grade 1, L5/S1 
spondylolisthesis 

2. Degenerative L4/5, L5/S1 disc disease 
Recommendations 

1. He is in need of a lumbar myelogram and CT scan w/ flexion and extension 
films. 
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2. Either require a right L4/5 hemilaminectomy and diskectomy or an L4/5^^ 
LS/S 1 TLIF and L4 to sacral fusion w/ instrumentation. . . .according toUim 
his sx are severe and have not improved. . .might be possible just to consider 
an L4/5 diskectomy as he has primarily back and right-leg pain. ., .myelogram 
and CT scan will be very beneficial, particularly in regard to the L5 segment. 

Work status: I don’t think he can realistically work under his current medical 
conditions and should remain ITD until the lumbar myelogram and CT scan is 
performed and a f^u appointment will be made afterwards. 


4/04/07 Dr. i 

Form 5- modified work.... continue med tx 

4/04/07 Dr. S 

PROCEDURE REPORT 
Dx 

I . Lumbar disc displacement 

Name of Procedure: lumbar ESI #2 at L4/5. 

AP and lateral x-ray showed needle placement in the L4/5 position w/ contrast in 
the epidural space, not to be intravascular or intrathecal. 

Plan: f/u. 


2/22/07 Dr. 

patient is to be seen by Dr. -.. .thought he should undergo initial 

conservative management.,. series of ESI's and pt for 12 visits.... patient still 
having back pain that radiates in right hip and leg. . . he states standing, walking, 
stooping, bending and twisting makes symptoms worse. 

F/u Dr. ...continue medications Tramadol and Flexeril... f/u one 

month. 

Rx; shower chair 
2/15/07 Dr. 

...constant aching, throbbing, burning and tingling sensation that will awaken him 
at night.... pain is 10/ 10... aggravated w/ most activities, panicularly walking and 
somewhat improved w/ sedentary activities.. ..subjective weakness ofthe right 
leg . . . .trouble w/ walking b/c of the right leg wants to buckle and give 
out.. .urinary frequency is associated. ...pain extends down to the right foot w/ 
numbness of all toes and the right foot. 

MRI 12/15/06 negative right hips. 
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MRI lumbar spine- paracentral right protrusion w/ subarticular protrusion at L4/5 
and centra] L5/S1 disc heraiation,... appears to be a near complete pars defect at 
L5 on the left.... 

Dx 

1. right paracentral L5 disc herniation and central L5/S1 disc herniation that 
appears to be secondary to work related injury.... 

2. bilateral pars defect w/ almost a complete deficit at L5 on the left, but no 
spondylolisthesis 

3. degenerative L4/S, L5/S1 disc disease. 

Rx 

1 . pt comprehends of program. . . 

2. trial ESI 

3. ftu 8wks. . ..alternative surgical solutions would be a right L4/5 diskectomy 
or an L4/5, L5/S1 PLIF infusion w/ instrumentation... hx w/ these patients 
w/ ruptured disc above L5/S 1 w/ pars defect often do poorly. . . .diskectomy 
seems to aggravate the spondylolisthesis below and creates back pain 
postoperatively w/ less than ideal recovery. That is still an option as the 
alternative at L4/5, L5/SI PLIF infusion w/ instrumentation. 

4. he understands his condition.... 

Restrictions: TTD by my observation of his ambulation. ...i don’t think there is 
really realistic that he can do and could certainly put himself or fellow employees 
in harms way 

2/15/07 Dr. c -FORM 5 

TTD.... 

Recommend: L-ESI,andpt 12 visits.. ..continuing treatment 


1/03/07 Dr.J I 

MRI of the right hip was unrevealing.... MRI of lumbar spine was significant and 
he has a right paracentral and subarticular disc protrusion at L4/5 that could 
effect the transferring L5 nerve root as well as the exiting L4 nerve root in this 
area..., small disk protrusion w/ associated DDD....pars interaricularis thinning 
bilaterally w/ a near complete defect at L5 on the left — positive SLR at 60 
degrees... 

My opinion the patient has a disk herniation at L4/5 on the right representing a 
permanent anatomical abnormality and is need of further medical care....i 
recommend that he be seen by neurosurgeons in Dr. group.... TTD 

and need of medical care....Rx: Flexeril and Tramadol. 

*********************************************** ******************** 

. 2006 
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12/15/06 MM/hios 

1 , negative 

2. DDD at L4/5 and L5/S1 

12/15/06 MRI / Lumbar Spine 

1. Disc protrusion L4/5,.. mild DDD... could be traversing L5 nerve right as 
well as exiting L4 nerve root 

2. Small central disc protrusion L5/S1 with moderate DDD 

3. Bilateral parse... thinning with near complete defect at L5 on the left 

4. Moderate congenital spinal canal stenosis 

5. Normal... muscles bilateral 


12/14/06 Deposition of! 


12/11/06 


1 . patient needs further medical care. 

2. possibly sustained a labrial injury to right hip. 

3. Rx: MRI lumbar spine and right hip 

4. medications Celebrex, Zanaflex 

5. ftu 

6. TTD at this time and has been since September 5, 2006 


9/7/06 


S y/b who has an on-me -iob injury on August 22.. ..hurt his back and he has been 
working w/!|^H|^^Kwent back to work yesterday and they said he should not 
have any mo^parr^^oblems and not he is having some problems after he 
started going back to work yesterday.... no numbness or tingling.... no 
incontinence. ...pain starts in his hips and goes down all the way through his 
leg. . .denies any new trauma. He is taking some medications for his leg. . . .but he 
does not know what they are and he is really almost out of them. 


9/7/06 


Dx: 

1. on the job injury 

2. sciatica 

He was taken to the exam room and interviewed....! will place him on Flexeril, 
prednisone and Lortab...f/u w/Concentra in the next 2-3 days.... stable and 
discharged.... 


■as discharged to go home... should be able to rtw after released by 


the doctor. 


Limitations 

1 . slowly return to you usual activities 
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2. avoid lifting, pushing, or pulling 

3. avoid sitting for long periods 

4. do your back exercises regularly 

5. keep f/u appointment 

6. take meds 


9/05/06 


injured wiZi06 right leg and hip using walk behind lawn mower and it slipped 
and 1 tried to brace myself... patient has not been working b/c he chose not to 
work. . .he feels a pattern of sx is about the same. . .he states does want to get back 
to regular duty. 


Physical e.xam; palpation is positive for pain at the laterally on the right. 


Dx: hip strain 

Activity status: regular activity released from care today... return to clinic as 
needed. Patient will reach MMI in about 1 wk according to the guideline 0% PPD. 


9/05/06 


relSe^rom care . . . .return to regular duty 9/5/06 


9/05/06 


Dx: sprain of unspecified site of hip and thigh 

-iVP 

Recheck list: i 


9/05/06 


right leg and hip... .right hip and right leg lots of pain. 


23 y/o male employee ol] 
which was injured 8/22/06... 


I..CX about his leg which was leg 


Patient states: :injured right leg and hip using a walk behind lawn mower and it 
slipped and 1 tried to brace myself." 

Hx: has not been working b/c he chose not to work;...feels-the pattern of sx is 
about the same.... he states he does want to get back to regular duty. 


Assessment: hip strain 

Plan: medications.... regular aetivity release from my care today.... f/u as needed.' 
Notes: patient will reach MMI in about 1 week. 


8/30/06 Concentra 

recheck hip. ..patient states that is doing better. 
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8/30/06 


y/o male employee of] 
8/22/06 


Iho cx about his leg was injured 


Hx; patient has been working their tegular duty. ...feels the pattern of sx is 
improving and feels better. . ..patient has had pt 3 times. 


Exam; palpation is negative for pain 


Assessment: hip strain 

Plan: medications. . . .regular activity not released from my care. 


8/30/06 



just woke up so it is not irritated 


Dx: sprarn of unspecified site of hip and thigh 

Returning for following visit. ...return to regular duty 8/30/06 


829/06 

8/28/06 


8/28//06 



^ml^ettenoday . . . .pain is 5/t 0. . . .tenderness remains late ... . 


patient states he ? right hp while pushing a mower and slipped. 


23 y/o male injured leg 8/22/06.... "using walk behind lawn mower and it slipped 
and 1 tried to brace myself and injured right leg and hip". 


Returns for recheck. ..working regular duty. ...pattern of symptoms is 
worsening.... continues to have pain in his right hip that radiates down his right 
leg. 

Exam: palpation is positive for pain at the area of the greater trochanteric and 
laterally over the tensor fascia lata. 


Assessment: hip strain 
Plan: medication, pt 


8/24/06 


Work status: regular activity 

HIP 
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8 / 23/06 


8 / 22/06 


Exam shows no fracture, dislocation or acute honey abnormality. 
Impression: negative right hip 


23 y/o male employees of| 

Hx: ex of pain in his right hip that radiates down is right lateral thigh, onset 
yesterday when he fell at work... denies any back pain, numbness or tingling.. 

X-ray: hip x-ray.... no fracture seen. 

Palpation at the hip is positive for pain at the greater trochanteric.... 

Assessment: hip strain 

Plan: patient was instructed to elevate the extremity and to apply ice intermittently 
OTC medications. "iSi*- 

Activity status: regular activity not released from care. 

f/u....it is my opinion that the above injury and/or symptoms are more likely than 
not to be directly related to woik activities. 


patient was mowing on a slope (push mower) had to strain to keep mower from 
slipping and felt a pop in his leg.. ..pain in hip and thigh. ...pain is up when 
prolonged walking . . . 

Assessment: patient to pt....pain and tingling in his toes. 

tiiiHitt^ttt********************** **************************************** 

2004 
12 / 20/04 


Tl y/o employee of ^^^^^Ptbout his eye which was injured 12/20/04. 

Patient states: "saw dust in left eye"... 

Hx: patient states he was putting something above his head.. ..had saw dust on it 
which blew into his face and got into his eye.... hurt so badly gave him a 
headache. 


Assessment: 

1 . conjunctival foreign body 

2. corneal abrasion 
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Plan; meds, regular activity not released from care. . ..f/u: 


CURRENT MEDICATIONS: 

Tramadol SO mg 
Flexeril 
Percocet 5 mg. 

Celebrex 200 mg. 

Effexor 75 mg. 

Zanaflex q day to BID 
Hypertension medication 

FIVE STEP SEQUENTIAL DISABILITY EVALUATION: 

Under the Five Step Sequential Disability Evaluation Process described in 20 C.F.R. 
Section 404. 1 520, the claimant has met fte burden of proof as follows: 

1. That the claimant has not engaged in any "substantial gainful activity" 
(SGA) since 8/22/06. 

2. The claimant has a "severe medically determinable impairment" to wit: 

Patient has a right paracentral and subarticular disc protrusion at L4- 
5 and it was felt by the radiologist that this disc protrusion could affect 
the transferring L5 nerve root as well as the exiting L4 nerve root in 
this area. He was also noted to have a small central disc protrusion at 
L5-S1 with associated degenerative disc disease. He was also found to 
have pars interarticularis thinning bilaterally with a near complete 
defect at L5 on the left. 

January 3, 2007 

Obesity: Weight 350 pounds. Height 5’9” 

Hypertension 

Depression 

3. These impairments meet or equal one of more of the impairments described 
in Social Security Regulations and the Listings of Impairment, to wit: 
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1.04 Disorders of the spine (e.g. herniated nucleus pulposus, spinal 
stenosis, degenerative disk disease, resulting in compromise of a nerve 
root with: 


A. Evidence of nerve root compression confirmed by MRI, pain, 
limitation of motion of the spine, muscle weakness accompanied by 
sensory loss with positive straight leg raising test (sitting and supine) 


4. The claimant can not do past relevant work; 

The claimant’s past relevant work is grounds maintenance and landscaping, 
which required occasional lifting of SO pounds and frequent lifting of 25 
pounds, with standing, walking, lifting, stooping, bending, kneeling, 
crouching, climbing, repetitive twisting. 

Notice of Reconsideration dated October 3. 2007: 

“You said that you were unable to work because of back pain that affects the 
right leg. 

The medical evidence shows the following: Although you are experiencing 
pain in your back, you are able to sit, stand, bend, and walk well enough to do 
some types of work. Medical evidence does not show any other impairments 
which keep you from working. 

Your condition prevents you from doing your past work, but it does not 
prevent you from doing other work which is less demanding.” 

THE GRIDS: 


Residual Functional Capacity; Maximum sustained work capacity is limited 
to sedentary work as a result of severe medically determinable impairments: 


201.27 Younger individual, age 24, borntHB&^'Sb school graduate 
, #ith limited education, unskilled or none. 


The GRIDS are of no assistance in resolving this case. 


EXERTIONAL LIMITATIONS: 

The claimant weighs 350 pounds, is 5’9”, bas difficulty going from a sitting 
position to a standing position, has marked antalgic gait and tends to favor 
his left leg as any weight bearing on the right leg is painful. The patient has 
limitations of sitting for 30 minutes, standing for 30 minutes, with inability to 
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lift anything over 25 pounds, with no bending, stooping, kneeling, crouching, 
crawling. Sit, stand, walk less than 2 hours out of an 8 hour day. 

NON-EXERTIONAL LIMITATIONS: 

Constant pain, relieved only with narcotic medication, with the need to get ofT 
his feet and lie down due to constant pain and muscle spasms, and situational 
depression. 

5. Other work in the national economy within the limitations: 

Residual functional capacity is the claimant's maximum remaining ability to do 
sustained work activities in an ordinary work setting on a regular and continuing 
basis. A "regular and continuing basis” means 8 hours per day for 5 days a week 
or an equivalent work schedule. Social Security Ruling 96-8p. The claimant must 
have both the mental and physical abilities to perform sustained work activities. 
Because the evidence supports a finding that the claimant has had a substantial 
loss of ability to meet the demands of basic work related activities on a sustained 
basis, the unskilled sedentary occupational base is significantly eroded and a 
finding of disabled is justified under Social Security Ruling 96-9p. The claimant 
is disabled within the meaning of the Social Security Act and Regulations. 

Therefore, based upon the claimanfs residual functional capacity, based upon the 
claimant's age, education and work experience, superimposing the limitations caused by 
the severe medially determinable impairments, there are no jobs within the national 
economy that the claimant can perform on a regular basis within the limitations imposed 
and, therefore, is entitled to a finding by this United States Administrative Law Judge of 
"disabled." 

Various physicians, treating and non-treating, have written that the claimant suffered from 
various medical problems and that the claimant has significant work restrictions. While the 
finding that a person is “disabled” under the provisions of the Social Security Act is an issue 
reserved to the Commissioner! (SSR 96-5pl), opinions from any medical source on issues 
reserved to the Commissioner must never be ignored. The adjudicator is required to evaluate all 
evidence in the case record that may have a bearing on the determination or decision of 
disability, including opinions fromj^D^cal sources about issues reserved to the Commissioner. 
If the ease record contains an idpiiiiM from a medical source on an issue reserved to the 
Commissioner, the adjudicator must evaluate all the evidence in the case record to determine the 
extent to which the opinion is supported by the record. 

The fact that the claimant’s treating physician, after extensive examinations and treatment, has 
formed such opinion as to the claimant’s ability to perform sustained work activity was 
precluded strongly suggests a significantly limited residual functional capacity. Further, 
considering the claimant’s diagnoses and multitude of prescribed medications tried, the 
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vmdersigned finds that treating physician’s opinion is well support and is not inconsistent with 
the other substantial evidence in the case record; thus, it is afforded controlling weight (20 CFR 
404.1 527(d)(2) and SSR 96-2p). 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and SSRs 96-4p and 96-7p. The 
undersigned has also considered opinion evidence in accordance with the requirements of 
20 CFR 404.1527 and SSRs96-2p, 96-5p, 96-6p and 06-3p. 

After considering the evidence of record, the undersigned finds that the claimant’s medically 
determinable inipairment(s) could reasonably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The State agency medical opinions are given little weight because other medical opinions are 
more consistent with the record as a whole and evidence received at the hearing level shows that 
the claimant is more limited than determined by the State agency consultants. Furthermore, the 
State agency consultants did not adequately consider the claimant’s subjective complaints or the 
combined effect of the claimant’s impairments. The Administrative I.aw Judge affords greater 
weight to the opinion of the examining (nontreating) source. This opinion is well supported by 
medically acceptable clinical and laboratory findings, and is consistent with the record when 
viewed in its entirety. The State agency consultants did not consider all of the claimant's 
impairments contained in the medical evidence of the record. The State agency consultants 
failed to consider the combined effect of all of the claimant’s impairments as required by the 
regulations. The State agency did not adequately consider the entire record, including the 
statements of collateral sources. The State agency did not adequately consider the entire record, 
including the subjective complaints and other allegations of the claimant. 

5. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and 
416.965). 

The demands of the claimant’s past relevant work exceed the residual functional capacity. 

6. The claimant was a younger individual age 18-44 on the established disability onset 
date (20 CFR 404.1563 and 416.963). 

7. The claimant has at least a high school education and is able to communicate in 
English (20 CFR 404.1564 and 416.964). 

8. The claimant's acquired job skills do uot transfer to other occupations within the 
residual functional capacity defined above (20 CFR 404.1568 and 416.968). 

9. Considering the claimant’s age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404.1560(c), 404.1566, 416.960(c), and 416.966). 


See Next Page 
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In determining whether a successful adjustment to other work can be made, the undersigned 
must consider the claimant’s residual functional capacity, age, education, and work experience in 
conjunction with the Medical-Vocational Guidelines, 20 CFR Part 404, Subpart P, Appendix 2. 
if the claimant can perform all or substantially all of the exertional demands at a given level of 
exertion, the medical-vocational rules direct a conclusion of either "disabled" or "not disabled" 
depending upon the claimant's specific vocational profde (SSR 83-1 1). When the claimant 
cannot perform substantially all of the exertional demands of work at a given level of exertion 
and/or has nonexertional limitations, the medical-vocational rules are used as a framework for 
decision-making unless there is a rule that directs a conclusion of “disabled” without considering 
the additional exertional and/or nonexertional limitations (SSRs 83-12 and 83-14). If the 
claimant has solely nonexertional limitations, section 204.00 in the Medical-Vocational 
Guidel'mes provides a framework for decision-making (SSR 85-15). 

If the claimant had the residual functional capacity to perform the full range of sedentary work, 
considering the claimant’s age, education, and work experience, a finding of "not disabled" 
would be directed by Medical-Vocational Rule 201.28. However, the additional limitations so 
narrow' the range of work the claimant might otherwise perform that a finding of "disabled" is 
appropriate under the framework of this rale. 

10. The claimant has been under a disability, as defined in the Social Security Act, from 
August 22, 2006 through the date of this decision (20 CFR 404.1520(g) and 416.920(g)). 


DECISION 


Based on the application fora period of disability and disability insurance benefits filed on June 
12, 2007, the claimant has been disabled under sections 216(i) and 223(d) ofthe Social Security 
Act beginning on August 22, 2006. 

Based on the application for supplemental security income filed on June 12, 2007, the claimant 
has been disabled under section 1614(a)(3)(A) of the Social Security Act beginning on August 
22, 2006. 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments, and if eligible, the amount and the months for which payment will be made. 

Medical improvement is expected with appropriate treatment. Consequently, a continuing 
disability review is recommended in 12 months. 

Workers’ Compensation offset may be applicable. 


See Next Page 
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W. Howard O'Bryan, Jr. (0453) 
United States of America 
"’Administrative Law Judge 
Federal Administrative Judiciary 


Date iJJEC 0 4 2007 


10 

W. Howard O’Bryan. Jr^ (MU), Uniitd Suia AdniaiilnliT* Law Judge. SociilSecwiiyAdjniAiuTwion, OfTIceofAdjudjcuionind Review. W)to nay pmtde: J 
use 5S6(b}; Powtra of (he presiding oHicer J USC 5S6(Oi Special role of the AdmiwstiMiive Law Judge in Social Securiiv: Heckler y, Campbell 461 U.S.08, <71, lOJ S.Cl. 
11152, 1959. 1 5-S.R.S. i. 10, CCH A 14,515 (i9»3 VDhon v. Heckler. >11 F.2d 506. 5ia I6S.S.IL5. 213 (lOih Cif. l9a71 Ja(nes v. Bowen. 793 F.2d 702. 7IM-705. 14 
S..S.R..S. 87. 89-90. CCH ^ 17,071 (5lh Cir. 1 91ldY Cannon v. Harrii. 651 FA»$13 (TjhCii. l^mt Conlier v. Wtinberecr . 527 F.2d 224 (3rd Cit. 1975) (Adniinistmive Law 
Judge (itusi dcvelup Adi rrctxd where ciiiiuaru not rcpresesinl hy uimsrJ): Bur ire. Kane v. Ilecltlrr . 731 F.2d 1216,4 S.S.iLS. 340, CCHf 15.324 (5(h Ctr. 1984). Potier ». 
Heckler. 754 H.2d 274 tSlh Cm. 19851: Jonlnn v. Hetitlef. 835 F.2d I3I4.20S.S.R.S. IS8.CCHH7.«OB{IO(har. 1987). (Admioutrahvt Law Judge musi develop full tecoid 
even if claimant represented by cowtsel); Socm) Security Kultng 71.23; Sodil Securiry Kegtdatioiu 20CF11 {$ 4M.944 and 4 16. 1444, arc ilu, 20 CFR 404.950, 404.951. 

4 1 6. 14.50 and 416. 1451. Social Security Aei. $| 305fb)aml 1631(c)(1). 
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TELEDICTATION MEDICAL CONSULTANT REPORT 



DATE DICTATED: 10/28/2008 
TYPE OF CLAIM: 

AUTH ft 
REGION: 4 


CHIEF SYMPTOMS: 

Neck pain, low back pain and shortness o1 breath. 

HISTORY OF PRESENT ILLNESS: 

The claimant is a 53^ear-old female with a past medical history of COPD, history of 
motor vehicle accident five years ago. low back pain, neck pain and pain In the 
knees came for evaluation of Disability Determination Services. 

As per the claimanL her main symptoms are neck pain which has been present for 
the last several years, getting worse and worse. The claimant rates her pain as 
8/10, occasionally radiates to the hands. Any kind of movement from side to side 
exacerbates the pain. She sees C — as an outpatient, who Is a family care 
physician. She has never had x-rays or an MRI scan or myelogram for the neck pain, 
although she had been sent to physical therapy once In the past which did not help 
her neck pain. The claimant was never referred to a specialist in the past for her 
neck pain. 

Also, the claimant complains of low back pain and hip pain at times. The pain 
becomes worse on bending, stooping, crouching, crawling and lifting weights more 
than 20 pounds. Also, she never had an x-ray of MRI scan for the back to suggest 


Permanent Subcommittee on Investigations 

EXHIBIT #16a 





761 


2ct& 


BmN0.liF 

PASEU0F8 


10/29/2008 
Page 2 



tlie pathology of the back pain. She has never been sent to a specialist for her back 
pain. 

The claimant describes having a motor vehicle accident in the past, five years ago, 
with fracture of the left hip. She does not use a cane, walker or crutches for 
ambulation. 

She also has shortness of breath, mostly on exertion. She has never had an MRI 
scan or x^ay in the past. 

The claimant also complains of pain in her right hip Joint and pain all over. She has 
never worked in the past 

REVIEW OF SYSTEMS; 

No feveis, chills or rigors. No headaches. No change in vision. Negative for tinnitus 
or hearing loss. Negative for sore throat No odynophagia. No neck mass. No for 
chestpain. Positive tor shortness of bream on exertion. No paipitatlons. Negative 
for pain in the abdomen. No nausea, vomiting, diarrhea or constipation. Negative 
for burning or pain in the urine. No hematuria. No dizziness. No loss of 
consciousness. No seizures. Positive for neck pain. Positive lor low back pain. No 
depression or anxiety. Positive for pain In the knees. 

PAST MEDICAL SURSiCAL HISTORY: 

1. COPD. 

2. Gallbladder surgery in the past 

3. Motor vehicis accident five years ago with left hip fracture, status post repair. 

4. Low back pain. 

5. Neck pain. 

6. Pain in the knees. 

7. Hysterectomy in the past 

AUERGiES: 


No known drug allergies. 


1»2»200fi11;ld:43AM 
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SOCIAL HISTORY: 

Theclalmantsmokesonspackaday. No alcohol. No illicit or intravenous drug 
abuse. 

MEDICATIONS; 

1. Usinopril 

2. Hydrochlorothiazide 20/12.5 mg, one table q. daily. 

3. Advair Disk 250/50, one puff b.i.d. 

4. Rosuvastatin 20 mg q.d. 

5. Spiiiva HandlHaler, one puff in the morning. 

6. Hydrocodone 5/500, q.4h., as needed. 

PHYSICAL EXAMINATION; 

The claimant being examined was not in any acute distress, lying conscious and 
comfortable. 

VITAL SIGNS: Respirations are 80. Temperature 98.5. Pulse 70. Blood pressure is 
120/70. Height S feet 4 inches. Weight 134 pounds. Vision 20/20 

GENERAL- The claimant was pleasant and cooperative, not In any acute dbtress. 

GROSS AND FINE MANIPULATIONS: The claimant can climb on the examination 
table with no difficulty. Grasp and shake hand strength was normal. The claimant 
can pick up a coin from a flat surface with no difficulty. 

VISION AND HEARING; Vision was 20/20 bilaterally. A formal hearing test was not 
done but seems grossly intact 

EARS AND EYES; PERRLA EOMI. 

NECK: No lymphadenopathy. No Jugular venous pulse. No thyromegaly. 

HEART; Rate is regular. No murmur. No S3. No 54. 

LUNGS; Clear to auscultation but air entry is decreased. Expiratory phase was 
prolonged. Norhonchi. No wheezing. 
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ABDOMEN; Soft. Nontender. No organontegaly. Bowel sounds are present 
SPINE: Mobility and curvature normal. No kyphosis or scoliosis. 

EXTREMITIES; No cyanosis, dubbing or edema. Peripheral pulses felt 
NEUROLOGIC: Alert and oriented. Cranial nerves ILXII are intact 
MOTOR EXAMINATION: Power was 5/3. 

SENSORY EXAMINATION: Intact. 

CEREBELLAR: No cerebellar si^. 

MENTAL STATUS; The claimant's appearance, bshavlor and speech were normal. 
Thought process and content were normal. Concentration and attention were 
normal. Judgment and Insight were normal. Attitude and degree of cooperation 
was normal. Fund of information seems adequate. 

DIAGNOSES: 

1 Neck pain. 

2. Low back pain. 

3. Chronic obstructive pulmonary disease (COPO). 

4. Motor vehicle accident five years ago wi^ left hip fracture, status post repair. 

5. Gallbladder surgery in the past. 

6. Pain In the knees. 

7. Hysterectomy. 

PROGNOSIS; 

1. The claimant's main symptoms are pain in the neck and low back pain. 

2. Her range of motion on physical examination was normal, although the 
claimant has mild neck tenderness. 

3. On examination, the claimant can do normal flexion/extension of the 
lumbosacral spine and her gross and fine manipulations were normal. 

4. The claimant does not use a cane, walker or crutches for ambulation, 
although she had a history of hip fracture, but at this point in time her pain is 
in the right hip which was not Involved in the car accident. 
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5. It Is possible that the claimant has degenerative arthritis, as per her age, but 
she does not demonstrate any significant abnormality to restrict her activity. 

FUNCTIONAL INFORMATION: 

The claimant was cooperative and gave full effort during the examination. The 
number of hours the claimant could be expected to siL stand and walk will be 6-7 
hours with normal breaks. No limitations in bending, stooping, crouching, or 
crawling. No limitations In reaching, handing, fingering or grasping. No relevant 
visual, communicative, workplace or environmental limitations. 


MEDICAL SOURCE STATEMENT; 
With no limitations. 


CREDIBILITY: 

Credibility of the report Is moderate. 



This transcription was made from a recording of the voice of I 
Superlor/it on 10/29/2008. 


by 
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Social Security Administiatioii 

Retirement, Sunivors, and Disability Insurance 

Notice of Disappi'oved Claim 




We are writing about your claim for Social Security disability bemfits. Based on a review of your health problems you 
do not qualify for benefits on fiiis claim. This is because you are not disabled under our rules. 

U'e have enclosed information about the disability rules, 

About The Decision 


Doctors and other trained staff looked at your case and made this decision. They work for your State but used our rules. 

Please remember that there are many types of disability- programs..both government and private, which use different 
rules. Apersen may be receiving benefits under another program and still not be entitled under our rules. This may be 
true in your case. 


How We Made The Decision 


All relevant reports were requested and the foUowir^ evidence was used to decide your claim. 

report received 08/20/2008 

[^LLC report received 09/24/2008 
report received 08/27/2008 
_ RESPIRATORY report received 10/25/2008 
tepert received 10/29/2008 
information submitted by you 



We have determined that your condition is not severe enou^ to l»ep you from working We considered the medical 
and other information, your age, edvication, training, and work e?q>erience in determining how your condition affects 
your ability- to work * 


You said tiiat you are unable to work because of breathing problems, back problems, limited education, migraine 
headaches, vision problerhs, hypertension. 


The evidence shows that you have pain in your back, but you are still able to sit, stand, walk and move about. within an 
adequate range without assistance. You have breathing problems, but a recent breathing study has shown that you retain 
a sufficient ability to breathe. There are many jobs in the economy that do not require much education. Migraine are 
very bothersome, but generjiily re^nd well to treatment and inedicatioa There is no evidence that you have significant 
difficulty* with vision. Your hypertension has not caused you any sevCTe complications. 


Although you have not worked in the past, you should be able to do work that does not require heaw liftii^ or expose 
you to dust or fumes. 
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If your condition gets worse and keeps you from working, write, call or visit any Social Security office about filii^ 
another application. 


If You Disagree With The Decision 

If you disagree with this decisicai, you have the ri^t to appeal. We will review your case and consider any new facts 
you have. A person who did not make the first decision will decide yoxir case. 

• You have 60 days to osk.for an appeal. 

• The 60 day^ start tfie day after you get this letter. We assume you got this letter 5 days after the date on it unless 
you show us that you did not get it wiftiin Ac 5-day period. 

• You must have a good reason few waiting more than 60 day's to ask for an appeal. 

• You have to ask for an appeal in wTiting. We will ask you to complete a form SSA-56i-U2, called. “Reqi^t for 
Reconsideration’'. You may contact one of our offices or call I-SOO-772-1213 to request Ais form. Or you may 
complete this form online at ]iA3://www.socialsecuritv.gov-Misabilit\^^ppeal . Contact one of our offices if you 
w-ant help. 

• In addition, you should complete a “Disabili^' Report - to tell us about your medical condition since you 

filed your claim. You may contact one of our offices or call 1-800-772-121.3 to request this form. Or, you may 
complete this report online after you complete Ac online Request for Reconsideration. 

Please read Ae enclosed pamphlet, “Your Right to Question Ac Decision Made on Your Social Security Ciairn.” It 
contains more information about Ac appeal. 

New Application 

You have Ae right to file a new application at any time, but filing a new application is not Ae same as appealing Ais 
decision. If you disagree wiA this decision and you file a new application instead of aj^sealing: 

• you might lose some benefits, or not quality for any benefits, and 

• we could deny Ae new application using this decision, if Ae facts and issues are Ae same. 

So. if you disagree wiA Ais decision, you should ask for an aj^al within 60 days. 


If You Want Help With Your Appeal 

Y ou can have a friend, lawyer, or someone else help you. Tlicre are groups Aat can help you find a la^vye^ or give you 
free legal services if you qualify. There are also lawyeis who do not charge unless you win your appeal Your local 
Social Security office has a list of groups Aat can help you wiA your appeal 

If you get someone to help you, you should let us know. If you hire someone, we must approve Ae fee before he or she 
can collect it And if you hire a lawyer, we will wiAhoId up to 25 percent of any past due Social Security benefits to 
pay toward Ae fee. 

Other Benefits 

Based on the aj^Iication you filed, you are not entitled to any other benefits, besides those yoii may already be 
getting. In the future, if you think you may be entitled to oAer benefits you will need to apply again. 
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If You Have Any Questions 

If you have, any questions, you may call us toii-free at !-SOO-772-I2U, or call your local Social Security office at the 
number shown below. We can answer most questions over the phone, You can also write or visit any Social Security 
office. The office that sen'es your area is located at: 

SSA-BLUEFIELD 
3014 E CX^ERL.ANDRD 
ELUEFIELD.UW 24701 

304-327-7671 

If you do call or visit an office, please have this letter widi you. It will help us answer your questions. Also, if you plan 
to visit an office, you may call jdiead to make an appointoiMit This will help us serve you more quickly. 

Laurie Watkins 
R^onal Commissioner 

Enclosures; 

SSAPub. No. 05-10058 
Disability Rules Faclsheet 



10 / 11/2010 19:65 


0 


TESSNEAR 


I 

Licensed Clinical Psi'i^Olcgist 

'50 • 


R^rt of Psychological Evaluation 
CONHOENTIAL: FOR PROFESSIONAL OSEONLV 


Name; ' 

Oale of Birth 
Date of Ewiuation: 9-27-10 


Age: SS 

Length of evaluation; 3 hours 


■fora 


I was refetred by her attorney, L 

psychological evaluation in connection with ha^ain^^iaMity benefits. Records 
provided for review in clude Lab Report fr omMMBBBBlHospoital. 9-17-09; 


Discharge Summary,! 
r _ , 5-7-09; school record 


fHospital, S-8-09; Consultation report, J 


Identifying Information . a 55 year-old white womaa She is driven to the 

evaluation by her pastor and she asks him bo be present through the interview and he 
agi'ees. They drove to the area yestaday and stayed last night with his sister. She is not 
able to state the route they used and says they h»i a little trouble finding tUs location. 
Asked if she understands why she is here,tiBMI^ says tliat her attorney wanted her to 
come. She completes intake forms wHIiout assistance, bending low over the forms to 
write. She says, “I can’t read much.” Limite of confidentiaiity are discussed and she 
is told that the ^pointment today is for evaluation only and that it is imt intended as 
treatment. She is also told that the purpose is to determine the eilects of any mental 
impairment on her his ability to sustain gainfiil employment, and that the results could be 
favorable or unfavorable. 


9 says she has a history of breathing problems, high blood 
pressure and back pain for 7 or 8 years because of a bad disc. She broke her hip in a 
motor vehicle accident 6 or 7 years ago and says she also crushed her pelvis and broke 
ribs. She was hospitalized overrrigbt about 2 weeks ago because of chest pain, and says 
this has happened before. She has had surgery for her gall bladder and also had a 
hysterectomy, Medical records state that ^ also has a history of osteoporosis, 
rheumatic fever and COPD. She had a work-up in May of 2009 because of severe 
headaches on the right side. Her SED rale was elevated and doctors tried to rule cwt 
arteritis, inflammation of arteries in the brain or head. She seems not to know what the 
final diagnosis was, and it may be that studies have not yet been conducted. 
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Psydiological Evaloatioii 

She brmgs the &>IIowing Set of medicatioiis from Hospital 

Discbarga/Transferlnsltuctions, 9-13-10: Advair inhalra-2SO/50 mg I puffx2, 

Maoprolol 50 mg, Prilosec 20 mg, aspirin 81 mg, Plaviji 75 mg, Lortab 7.5 mg every 4 
hrs, Ibuprofen 800 mg every 8 his, Lismopril/HCTZ 20/12.5 mg, Paxil 10 mg. 

Prednisone 60 mg, Spiriva 18 mcq. She says she sometimes forgets to take her 
medication. Asked about side eff^s, she says, “I keep a headache all the time,” and she 
also has a dry mouth. She says she lost her Medicaid card in July and when her airrent 
supply of medieme runs out, she will not be able to gel more. 


Psychiatric ffistonW—H says she has “always been a worrier” but ber nerves got 
worse in 2002 or 03 when her husband became ill. She saw a counselor, ( 

, one time in Vansant and says she was not sure the counselor interided her to 
reutni so she did not make another appoiotmmu. She was also not sure that it would help. 
She has never been psychiatrically bospitaliaed or made a suicide attempt She thinks she 
began using medication for her nerves about 2 years ago. Family psychiatric history 
includes “Mormny. she takes medicine for depression.” 

Asked wjiat her usual mood is, she says. “I’d like to say a good one, pretty &ir.” Asked 
if she ever feels depressed, she says yes and rates ber level of dqpression today as 4 on a 
10-point scale. She has not liad crying spells for a while and says her appetite is variable. 
She has lost weight and does not Imow how much but says she can tell in ber clothes. 

She has trouble sleeping and awakens often because of pain and also because of her 
thoughts. She says she never wakes up without a headache. She has lost iwerest in 
things she used to enjoy like wortdng in her flowers and mowing the lawn. She says she 
stopped doing those things 5 or 6 years ago. She dearies feelings of guih and suicidal 
ideation (“as of right now, I don't think I would never”). She does not give any history of 
manic or hypomanic episodes. 

miHB says she feels anxious when she must travel or meet new people. She does not 
like to be in crowds and says, “I don’t visit Wal-Mart.” She rates her anxiety today as “5, 
maybe 7” and says that this evahration has made het^ more nervous. She worries 
excessively and reports muscle aches and tension, dry mouth, headaches and abdorninal 
distress. She is irriuble and sometimes gets restless. Conceotratiott is reported to be 
poor and she says she cannot focus and loses her train of thought. She says she cannot 
follow a 30-ininute TV program. She also reports panic attacks in which she is short of 
breath, sweats, feels like she is choking and has pounding heart. She cannot say how 
often they occur but the last attack was a couple of weeks ago. Th^ usually last S or 1 0 
minutes. She has gone to the hospital and says she was told tliai her symptoms were, in 
fact, due to a problem with bo- heart. Asked about phobias, she rqiotis the common fears 
of snakes and heights. She deswibes compulsivo counting of eating tiles and says she 
checks the door lodes, more oflmi now tllrt she lives alone. She does not hoard but notes 
that "anything people don't want, they give it to me.” She uses hand sanitizer but does 
not describe excessive concern about germs and contamination a nd does not r^rort an 
excessive need for order. Her pastor later says that he has known^HPHlaU her life 
and baptized her 12 years ago. He has nodeed ftiat she has gotten more nervous (“quite a 
bit”). He gives her a ride to church and also took her liusband when he was living. He 
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^chcdogical Evaluaiion 


says that she is now very amdous in the car and worries if he gels tSo close to the edge of 
the road. He says she is also nervous at the chuich- 

Substance Use : MIHAb denies ever using alcohol, marijuana, or other recreational 
substances She says ste has never abased pain pills or other presciiptioii medication. 

She smokes 'A pack a day and has 5 or 6 cups of coffee, no tea and no soda. She is 
informed dOat ho- caff^e intake may be exacerbating her anxiety and is urged to 
consider cutting back. 


says she finished the 7th grade at |[m||[H|[mi||y. She believes 
she was retained in the 2“' grade and maybe the d* School records appear to indicate 
retention in the 1" and d"*, with social promotion to the 6tb. Standaidt;^ test scores 
{Lorge-lhomdike) from d® grade rqwrt Total IQ 53, She was not in special education, 
home Schooled, suspended or expelled. She believes she bad developmental delays 
involving both speech and motor devdopmmit. Grades were poor and she says that 
school was hard for her. She tw not involved in extracurricular activities but got along 
fairly well with peers and teachers. She has never attempted to obtain a CBD and has not 
had other training or education. 

Work History .' has never worked for pay or done volunteer work, babysitting 

or neighborhood jobs. 

Psychosocial History : IBBiE was bom and raised iJXwKKIItlKtl ^tsinia. Her 
mother, who is still living, was a ho memrirer. Her father worked in the mines and cut 
logs. He died of cancer 7 years ago. 4HHBmwBS the 5°* of 1 0 children and says she is 
close to some but not others. She was niairied at age 18 and her husband worked a strip 
mine job. She says he died 5 years ago of Alzheitner’s and congestive heart &Uure. 

They had 2 daughters, no w 31 and 3 6, and they adopted another girl who recently turned 
18. When she moved out, HW lost her food stamps. A^ked why she has not re- 
applied, she says she needs to but she appears to be overwhelmed by how to do it. She 
cunently lives alone in a trailer she owns and she has cat. At the etid of the evaluation 
while she is out of the room, her pastor says, “She wouldn't tell you this but,” and tlien 
goes on to say that her home bun^ down ^the 3”* time a few years ago, after being 
Struck by lightning. He says her financial situation is dire and the churcb helps her as 
much as possible, and paid for her husband’s fiincral. 



She denies ever being in jail, arrested or charged with any offense. 


Abuse History ’: She derries any history of meirtal, physical, sexual or emotional abuse. 
(Some of these questions are asked after the pastor has gone, in the event that she might 
be uncomfortable with some history, but she did not offer any additional information at 
that time.) 


Military History : She has never served in the military. 

nailv Activities : AMH^goes to bed between 10:30 and 1 1 and gets op 3 or 4 times in 
the night She wakes up around 5 or 5:30 and does not nap during the day. She bathes 
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every other day and says it is hard <br her to get in and out of the tub but she cares for 
grooming and hygiene widiout assi^ce. Her dauglilers help with household chores and 
hw son-in-law and daughter take care of the lawn. She cooks “every now and then,” and 
does some dishes, laundry and sweeping. She says She can make minor household 
r^airs like cban^g a light bulb. SIk uses a telephone and says she has trouble with the 
directoiy because of poor vision She says she has cataracts in both eyes. She has never 
used public transportation like a bus but thinks she could. Sim obtained a driver’s license 
alter taking the test twice and says she does tittle driving now. She only goes on short 
trips and says she cannot find bar way home. She leaves her home once a week to go to 
church and sometimes picks up a few things at the store but her daughters do some 
shopping for her. She does not read books, newspapers or magazines and says that 
reading gives her a bad headache. She does not garden or do t^er outdoors activities 
and does not use a ccanputer. She thinks she can write a dieck and says she would need 
help balancing a checkbook. She pays bills in person using cash. Shedoes not watch TV 
and listens to a little music in the vehicle. 


k says she gets along ok with most people but she is shy and 
avoidant Her pastor says that she does not like to ask for help and she appears to have 
limited assertive skills. She says she gets into arguments with her children but does riot 
have a history of interpersonal conflict. She has a few fliends fioin church and only sees 
them on Sunday. She rarely visits fiicnds or femiiy. She never did paitimpate in social 
activities. She says she us^ to go to church 3 tones a week and adds that her faith has 
helped her throu^ her difficult times. 


Tests Administered : 

Clinical interview 
Review of Records 
Mental Status Examination 

Wechsler Adult Intelligence Scale -d® Edition (WAIS-IV) 

Behavioral Observations and VdluBfy ofFimBngs: R^rpott is established and the 
importance of making a good efibrt is discussed with She is micouraged to 

give accurate information and is told that ^parent exaggeration or inaccurate reporting of 
symptoms will be noted in the repoit of evaluation. She indicates that site understands 
and appears to make a good effort. She approaches testing in a tlioughtfiil, delibmate 
manner. When questions become more difficult, die says, ‘TU try.” These results are 
thought to be an accurate and valid assessment of her functioning. 


Testllesults : 

WAIS-IV: The WAIS-IV provides composite scores with a mean of 1 00 and a standard 
deviation of 15. VCI replaces VIQ onthe WAIS-HI and PRI replaces PIQ on the WAIS- 
in. Cl refers to 95% Confidence Interval. She produces the following: 
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Scale 

Coirtfini? 

fte See 

tre fen 

%Rank 

I 

OfyjEsrinfrtr 

Verbal Comprehension 

VCI 

66 

62-73 

Ejctremely Low 

Perceptual Reasoning 

PRI 

60 

S6-68 

0.4 

Extremely Low. 

Working Memory 

WM 71 

66-80 

3 

Borderline 

Processing Speed 

PSI 

68 

63-80 

2 

Extremely Low 

FuU Scale 

FSIQ 60 

57-65 

0.4 

Extremely Low 


These scores indicaie that relative to ottier individiials in her age group, fHMMh 
tneasured level of intellectiial Ginctioning falls tvitlun the hfild Mental Retardation range. 
These findings are generally consistent with her repotted educalioii and work history. 

Pair wise Discrepancy Comparison finds WMJ is significantly higher than PRI. 

Scaled scores have a mean of 1 0 which is considered average for someone in tins age 
group, with a standard deviation of 3. She obtains the following subtest scaled scores: 


Verbal Comprehension 

Perceptual Reasoning 

Subtest 

Scaled score 

Subtest 

Scaled score 

Similarities 

3 

Blodk Design 

3 

Vocabulary 

5 

Matrix ReastMiing 

2 

Information 

4 

Visual Puzzles 

S 

Working Memory 

Processing Speed 

Suhte.st 

Scaled .score 

Mtest 

Scaled score 

Digit Span 

7 

Symbol Search 

4 

Arithmetic 

3 

Coding 

4 


Relative to the overall mean of all subtests, she displays a strength on Digit Span. No 
relative weaknesses are found. It is noted fiiat she has particular difficulty with Block 
Design and consistently reverses the designs. She has problems comprehending the 
instructions and must be reminded to use all of the blocks. When she realizes that she has 
one block out of order, she leaves it and atferqjts to change the other 3. These behaviors 
might suggest a leanuog disability in a younger person and in her case, may reflect some 
. organicity. 


WRAT-4: The WRAT-4 is a notm-referenced test of academic achievement that is used 
to assess basic skills of word reading, sentence comprehension, spelling and math 
computation. For cadi subtcsl, standard scores are repotted with a mean of 100 and a 
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sland^ deviation of 15. Confidence intervals (Cl), p^cextile ranks, and grade 
equivalent scores are also reported. She produces; 

Score fSKCI facmtile Grade Scor e 


Word Reading 

69 

62-79 

2 

4.1 

Seatence Compccbeoeimi 

71 

64-SO 

3 

4.7 

Spdling 

74 

66-85 

4 

4.4 

Math Couputatirm 

71 

62-84 

3 

3.2 

Reading Conposite 

6$ 

63-7S 

2 

- 


These scores indicate that her ability to recognize and pronounce words, spell them, and 
understand their meanine in the contact of a sentence is at 4* grade level. Ability to 
solve math problems is a little lower. 

Menial Status JExaoi; 

Af^aremce- iMBiPis neatly dressed in tan cropped pants, orange polo shirt and 
sandals. Her clothing is a little lightweight for the cooler weather today. She has long 
white hair and is tanned and wears toenail polish. Fingernails are long and clean. She 
wears glasses and make-up. She gives her height as 5’4” and her weight as 117 pounds. 
She looks older than her stated age. 

Halation tp Eicaminer. She is fiiendly and cooperative, and makes good eye contact 

Motor/Physical: She is right-hand dominant and wears glasses. She does not use any 
device to assist heating, movement or balance. She is restless and fidgety and takes one 
Shortbreak She sits on the edge of her scat with ha’ anns folded. She chews and picks 
at her nails and taps ha foot 

Speech'. Rate and vohime of speech are within normal limits. She speaks clearly and 
oohaentiy, using a regional accem. No unusual latenraes or word finding problems are 
observed. 

Affect ondMood'. Kaitge of affect is restricted and mood is primarily anxious. Sljie 
becomes defensive and sounds a little angry and irritable after having problems with 
mental status questions. 

Orientation: She is oriented to person, place and date. 

Insight: She displays accurate insight into the nature of her problems. She does not 
externalize or blame oth^s. 

Judgment: She is able to make reasonable decisions and to manage her daily activities; 
though, she notes that “living alone, seems like it’s all hard.” She is helped by her 
daubers with important decisions, and says they advise on matta-s like caring for the 
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Psychological Hvaluatioo 


trailer and maintaining a vehicle. She sounds overwhelmed by these tasks and says, “I 
need somebody to decide,” 

Memory. She is able to recall 6 digits forward and one trial of 4 digits backward, which 
is a good pcafennance relative to her overall intdlectual hinctioning. She can recall what 
she had for supper last night (“green beans, chicken, potatoes") and cannot jjve any 
important aoiy recently in the news. She recalls 4/5 words immediately and is aware that 
she has omitted one. After a Ift-ininute delay, she recalls 2/S and again knows that she 
omitted 3. She can dame the emrent president but not the governor (“can’ I think of his 
name”). Asked to name the last 3 presidents, she says, “Climon, Bush. The last three? 
Besides Obama, I can’t remember.” Ability to iqiort personal history is feir to poor, 
suggestiitg some impairment of long-term memory. 

Attention and Concentration: Attention is variable and she is confiised at tunes. She has 
much diSiculty with serial 7’s and is given a hint to help her get started but still does not 
comprehend the task. She says^ “Count by 7? From 977 92,87.” She is then asked to 
do serial 3 ’s and again becomes confused. She slowly begins at 45 and says, “no, 44, 38, 
36,” and stops to ask that the instructions be repeated. Sbe also has trouble giving three 
months of the year in reverse order (“oh. Lord, I don’t know if } can do that or not”). She 
begins, “December, February, March,” and is stopped and told to begin with “December, 
Novomber,” to which sire replies “January.” She correctly spells Wftrld forward but says 
she cannot do it backward, (She appears to be gettiog very fiustiated and irritable,) 

Thought Content and Process: Stream of thought is organized and logical without 
evidence of loose associations, delusions, flight of ideas or other indicators of psychotic 
process. Asked if she thinks people talk about her, she says, Td say they probably do. 
Because I’m not as educated as most of them ate.” /ksked if they plot against her, she 
says, “I'd say some of ‘em does.” She does not believe she is being followed ("not that I 
know of’). She denies suicidal or homicidal ideation. 

Perception: She denies auditory or visual haliucmatrons or othor uirusual perceptual 
ercpericnces. 

Socialjadgment: If sire lost something that belonged to someone else, she says, ‘1 would 
hunt for it.” If she saw smoke and Are in a crowded theater, she says, 'T would run, I 
guess." She asks that the question about what to do with a found letter be repeated, then 
says, “I guess I would pr obably pick it up.” She says a lie is “something yon intend to 
do” arrd a mistake “is just. . .” 

FundofKnmulsdge: She says 3 cities or towns in the USAareRichlands, Grundy, and 
Abingdon. She knows die number of weeks in a year and incorreedy solves $1.00- 
. 1 7=,82. She cannot identify Amelia Eathart and says, “I don’t know. Who was .she?” 

Abstract Reasoning: She intoprelshtoimeayfijg over ^7/ed milk by saying, “For 
instance, say if you break something, there’s no need to cry about it?” She says Petals 
■who live in glass houses shouldn ’t throw stones means “if you're doing something 
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EX»BITN0.1V 
PACE: 8 or 12 


Psychological Evaluation 


somcibody else is doing, you tiiouldn’t say anything about what they’re doing." She says 
a dog and cat are alike because “both are cold-blooded animals," and different because “a 
dog barks, a cat meows." 



Axisl: 300,02 CenCTalized Anxiely Disorder 
Panic attacks 

Aidsll: 3 17 Mild Mental Retardation 

Pereonality traits (dependent, avoidant) 

AxisHI; Deferred 

Axis rV; Living alone, poor social support, severe financial limitations 
AxisV: GAF -48 (Note. The Global AssossmeatorFunaioning is tKsi used to 

luonitor change ovet time dom the penpeclive of a single rater. Compaiiag 
differeat ratings made by difloent observers at diifeieiil times ma}’ lead to 
inaccurate cQodaaons.) 

Summary and Conclusions : imllbMis a 55 year-old woman with a T* grade education 
and no work history. She has a history of medical problems that include back pain and 
chronic headaches. She has always had some amdety aitd it intensified about 8 years ago 
when her husband became ill. 

Cre<libillfy’: Self-repott, available records, third party report by her pastor, intervietw 
presentation and psychological testing are consistent, supporting her credibility. 

Diagnostic radono/ci^MiBHi produces IQ scores of VCI 66, PRI 60, WMl 71, PSl 68 
and FSIQ 60, which fall within the Mild Kfental Retardalion range. Standardized testing 
fi’om 4“* grade reports IQ of S3. Her adaptive fimctioning is consistent with Mild Mental 
Retardadoo ia that she has limited communication skills, relies on others ibr most of her 
trampoitation needs, and depends on her daughters for assistance with routine 
maintenance of her home and vetucles. It seems likely that she has overstated some 
activities of daily living. She lost {bod stamps whmt her daughter moved out and she has 
not applied because she does not know how. Her pastor notes that she does not like to 
admit to probiems or ask tor help. She also has a history of worrying excessively and this 
goi worse when her husband's medical problems became more serious around 2002. She 
reports greater nervousness around other people and says she is irritable and cannot tocus 
her attentioa She has headaches, muscle aches, dry mouth and abdominal distress when 
anxious. This is consistent with (jeneralized Anxi^y Disorder. She also reports panic 
attacks in which she feds like she is choking, has chest pain, her heart pounds and she 
breaks out in a sweat. Panic Disorder is not given because she is unable to say hoiv 
frequently these attacks occur, but they are often enough to add to her distress. She also 
has personality traits that impact her functioning. She is socially avoMant and has relied 
on her family to assist with many routine activities and decision-making. Now, diough, 
her husband is gone and her youngest daughter has left home so she is alone for the first 
time and is having even more difficulty functioning. 
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Progn(x>i^.*Kf/0b0 inteUectuit limitations are ETdong and not expected to cbange. 
Her anxiety has also been present since childhood but only at the coirent level since 
around 2002 or 2003. More aggressive treatment may be helpfiil in reducing some of Hct 
symptoms but significanl charge is not likely. Ha anxiety is expected to continue, 
especially if she lives alone. 

Ccg^MIty to manage flmdsi flHUkmay be able to manage fimds fiiat might be 
awarded to bet if she bos some initial assistance (pethaps from her daughters) in setting 
up an account. However, she has no experience with this and has paid bills in cash so it 
is likely that she would have trouble managing finances independently. 

Functional m/ormationiWKttttis able to undetstand and fiiDow simple instmctions 
but requires repetition even fiir these. She is rather self-conscious about errors and 
becomes defensive, irritable and frustreled when she does not imdetsfand. She is 
expected to have consideiable difficulty learning new skills and will require 
demonstration and supervision for many tasks until she catches on. Concentration is poor 
and once it is disrupt^ she has great difficulty regaining focus. She is v<^ nervous 
around people and cannot work with the public. She is also quite nervous in a vehicle, 
whether she is the driver or passenger. She has trouble making decisions on her own and 
does not initiate activities. 

Treatment recommendatiom: ^iBBl^ouId benefit from learning strategies for 
managing anxiety. She may also need astistance with some livmg skills, especially those 
that involve finances and ways to utilize community resources. However, Iict previous 
attempt at counseling was only mildly successfiil and she may not liave understood the 
intentions of her counselor. She will need specifiic guidance about how counseling 
works, what she is expected to do, howto set goals, and so on, if she is to benefit. 


Licensed Clinical Psychologist 
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DATE: 09-25-2009 

CHIEF COMPLAINT: Lab work results and flu shot. 


HISTORY OF PRESENT ILLNESS: This is a 54 year old white female who comes in 
today initially for a flu shot and then wanting to talk to me because of her blood work. 
She stated that she wanted to know her lab results and my nurse suggested that she 
may want to talk to me about it directly because of some of results went up instead of 
down. This is primarily a discussion visit. 

1 did review patient's labs. 1 did explain to her Uiat after one month of being on the 

Crestor and just under that, that she would maintain good changes as 

far as increases. Her cholesterol did go up a couple points, in her bad cholesterol. But 
her triglycerides and her good cholesterol went down. 1 asked patient to give it another 3 
months before making determination. Her liver functions were normal and will continue 
to check that in the next 3 months as well. 

We also reviewed side effects of flu shot and how she can potentially experience 
influenza like symptoms despite getting the shot. Also described she needs to gel her 
Influenza vaccination as well as pneumonia shot. All the patient’s questions were 
answered to her satisfaction. Patient verbalized understanding all instructions and 
agrees with current plan. 
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HISTORY OF PRESENT ILLNESS: Patient is a 53 year old female who comes in for 
a couple of complaints today. First being allergic rhinitis type symptoms with runny nose, 
nasal congestion. Patient states that she has used a nasal steroid in the past and had 
good results with this. Patient denies any fevers or chills and states she has just been 
getting persistent post nasal drainage and cough. 

Patient also states she was being evaluated for her social security and as a result she 
was sent to have pulmonary function test done and was told that she had abnormal 
pulmonary function test and that her primary care physician should get this report, but I 
have hot yet seen this report. She was told at that evaluation that she should consider 
getting a nebulizer machine for her COPD. 

Finally patient states that her family has been waking her up, sometimes telling her that 
she is making a lot of noise when she sleeps. Question whether this is actually apnea 
with some sonorous breathing because of her chronic lung disease. 

Another thing patient complained about was with her increasing allergic rhinitis type 
symptoms and coughing states she now has some right rib pain. 

REVIEW OF SYSTEMS; As stated above. All other systerns negative. 

PHYSICAL EXAMINATION: Weight 140. Height 5’4”. Blood pressure 130/90. Heart rate 
is 95. Temp 97. Respiratory rate is 18. 02 sat is 98%. GENERAL: Patient alert and 
oriented, no acute distress. HEENT; Pupils equal, round and reactive to light. TM’s 
intact. Nasal mucosa is moist. Lips, teeth and gums normal. NECK: Supple. No JVD, No 
thyromegaly. No bruits appreciated. HEART; Regular rate and rhythm with no murmur, 
rub or gallop. LUNGS: Decreased significantly bilaterally. ABDOMEN: Soft, non tender, 
non distended. EXTREMITIES; No edema, clubbing, or cyanosis. 
MUSCULOSKELETAL: Patient has some increased paraspinal muscle spasm noted 
mid thoracic area with pain to palpation around her right lO""’ rib. OSTEOPATHIC; 
Reveals a posteriorly subluxed right 10''' rib and T6 rotated right. 

ASSESSMENT AND PLAN: 

1 . Allergic rhinitis. Patient was instructed to use saline sinus rinse on s daily basis 
to help alleviate some of herallergic rhinitis. She was also given prescription for 
Flonase to use 2 puffs each nostril daily. If her symptoms do not improve, patient 
was instructed to follow up with our office again in the near future. 

t permanent Subcommittee n n Investigations 

EXHIBIT #16e 




779 



Office Note 

Y 



PAGE 2 


2. COPD. Patient was toid recently that she had significant COPD on evaluation for 
social security. Will obtain that record that was apparently ordered by social 
security board, but 1 am not sure exactly how this was done. But will get this 
report and evaluate It. In the meantime, will give patient a nebulizer machine and 
start her on some Albuterol and Atrovent to take prn in this machine. 

3. Questionable obstructive sleep apnea. Given patient's description of what her 
family members were telling her she was doing with sonorous breathing and 
making loud gasping noises, I suspect she does have a component of apnea. 
Therefore will do an “Are You Sleeping?" evaluation at her heme through 
Lovejoy. 

4. Somatic dysfunction of T spine and ribs; Patient was treated with soft tissue 
technique and high velocity low amplitude treatment and had resolution of her 
symptoms prior to leaving the office today. 
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(3368) Section 1 - Infomiation About the Disabled Person 


B. Social Security NumbefPHHBIIIB 

C. Daytime Telephone Number (If you do not have a number where we can reach you, give us a 
daytime number where we can leave a message.): 


[>. Give the name of a friend or a relative that we can contact (other than your doctors) who knows 
about your illnesses, injuries, or conditions and can help you with your claim. 





I. What is your height without shoes? S' 4" 

F. What is your weight without shoes? 137 lbs. 

C. Do you have a medical assistance card? Yes 
If "YES", show the number 
H Can you speak and understand English? Yes 
If 'NO", what is your preferred language? 

NOTE: If you cannot speak and understand English, we will provide an interpreter, free of charge. 

If you cannot speak and understand English, is there someone we may contact who speaks and 
understands English and will give you messages? 

(If ''YES", is this the same person as in "D" above? If it is, show "SAME" below, if not complete 
below.) 


1 Can you read and understand English? Yes 

J. Can you write more than your name in English? Yes 
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(3368) Section 2 - Your Illnesses, Injuries, or Conditions and How They Affect You 

A. What are the illnesses, injuries, or conditions that limit your ability to work? 

Breathing and back problems with limited education, migraine headaches, problems seeing, 
and high blood pressure. 

B. How do yoUr illnesses, injuries, or conditions limit your ability to work? 

I caimot breathe real good and have to use Inhalers aD the time. My back hurts too bad to hit, 
stand or sit for any length of time. I keep migraine headaches all the time. My blood pressure is 
not imder control so I stay dizzy. I can't see very well either. 

C. Do your illnesses, injuries, or conditions cause you pain or other symptoms? Yes 

D. When did your illnesses, injuries, or conditions first interfere with your ability to work? 2004 

E. When did you become unable to work because of your illnesses, injuries, or conditions? 

02/01/2008 

F. Have you ever worked? No 

G. Did you work at any time after the date your illnesses, injuries, or conditions first interfered with 
your ability to work? 

H. If "Yes," did your illnesses, injuries, or conditions cause you to: 
work fewer hours? 

change your job ditties? 

make any job-related changes such as your attendance, help needed, or employers? 

Explain: 

I. Are you working now? 

If "NO," when did you stop working? 

J. Why did you stop working? 


(3368) Section 3 - Information About Your Work 


A List all the jobs that you had in the 15 yean before you became unable to work because of your 
illnesses, injuries, or conditions. 

* = Longest Job Held 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disabilitj’ Adjndicatlon and Review 

DECISION 



(Wage Earner) 


(Social Security Number) 


JURISDICTION AND PROCEDURAL fflSTORY 


This case is before the undersigned on a request for hearing dated March 9, 2009 (20 CFR 
404.929 ec seg. and 416,1429 etseq.). The claimant is alleging disability since February 1,2008. 


On June 16, 2010, the undersigned held a video hearing (20 CFR 404.936(c) and 416.1436(c)). 
The claimant appeared in Bluefield, WV, and the undersigned presided over the hearing from 
Roanoke, VA. P “• " an impartial vocational expert, also appeared at the hearing. 

The claimant is represented by 1 _ “ an attorney. The record was left open to 

allow time for the undersigned to obtain a consultative psychological evaluation of the claimant 


The report of the claimant’s psychological evaluation was received and reviewed by the 
undersigned (Exhibit 12F). 

ISSUES 


The issue is whether the claimant is disabled under sections 2 16(i), 223(d), 202(e), and 
1614(aX3XA) of the Social Security Act. Disability is defined as the inability to engage in any 
substantial gainful activity by reason of any medically determinable physical or mental 
impairment or combination of impairments that can be expected to resuh in death or that has 
lasted or can be expected to last for a continuous pmod of not less than 12 months. 


Other issues are whether the claimant is the widow of the deceased worker, has attained the age 
of 50, is unmarried (unless one of the exceptions in 20 CFR 404.335(e) apply), and has a 
disability that began before the end of the prescribed period. The prescribed period ends with the 
month before the month in which the claimant attains age 60, or, if earlier, either 7 years after the 
worker’s death or 7 years after the widow was last entitled to survivor’s benefits, whichever is 
later. 


In this case, the claimant’s prescribed period began on September 14, 2005, the date the wage 
earner died. Therefore, the claimant must establish that her disability began on or before 
September 30, 2012 in order to be entitled to a disabled widow’s benefits. 






After careful review of the entire record, the undersigned finds that the claimant has been 
disabled from February 1, 2008, through the date of this decision. The undersigned also finds 
that disability was established during the prescribed period for entitlement to disabled widow’s 
benefits. 

APPLICABLE LAW 

Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step setpiential evaluation process for determining whether an individual is 
disabled (20 CFR 404.1520(a) and 416.920(a)). The steps are followed in order. Ifitis 
determined that the claimant is of is not disabled at a step of the evaluation process, the 
evaluation will not go on to the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20CFR 404.1520(b) and 416.920^)). Substantial gainful activity (SGA) is 
defined as work activity that is both substantial and gainful. If an individual engages in SGA, 
she is not disabled regardless of how severe her physical or mental impairments are and 
regardless of her age, education, or work experience. If the individual is not engaging in SGA, 
the analysis proceeds to the second step. 

At step two, the undersigned must determine whether the claimant has a medically determinable 
impairment that is “severe” or a combination of impairments that is “severe” (20 CFR 
404.1520(c) and 416.920(e)). An impairment or combination of impairments is “severe” within 
the meaning of the regulations if it significantly limits an individual's ability to perform basic 
work activities. If the claimant does not have a severe medically determinable impairment or 
combination of impairments, she is not disabled. If the claimant has a severe impairment or 
combination of impairments, the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimant’s impairment or combination 
of impairments meets or medically equals the criteria of an impairment listed in 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925, 
and 416.926). If Ae claimant’s impairment or combination of impairments meets or medically 
equals the criteria of a listing and meets the duration requirement (20 CFR 404. 1509 and 
416.909), the claimant is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant’s residual functional capacity (20 CFR 404.1520(e) and 416.920(e)). An 
individual’s residual functional capacity is her ability to do physical and mental work activities 
on a sustained basis despite limitations fi-ora her impairments. In making this finding, the 
undersigned must consider all of the claimant’s impairments, including impairments that are not 
severe (20 CFR 404.1520(e), 404. 1545, 4 16.920(e), and 416.945; SSR 96-8p). 

Next, the undersigned must determine at step four whether the claimant has the residual 
functional capacity to perform the requirements ofher past relevant work (20 CFR 404.1520(f) 
and 416.920(f)). If the claimant has the residual functional capacity to do her past relevant work. 


See Next Page 
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the claimant is not disabled. If the claimant is unable to do any past relevant work or does not 
have any past relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404. 1 520(g) and 4 16, 920(g)), the 
undersigned muS determine whether the claimant is able to do any other work considering her 
residual functional capacity, age, education, and work experience. If the claimairt is able to do 
other work, she is not disab led. If the claimant is not able to do other work and meets the 
duration requirement, she is disabled. Although the claimant generally continues to have the 
burden of proving disability at this step, a limited burden of going forward with the evidence 
shifts to the Social Security Administratioa In order to support a finding that an individual is 
not disabled at this step, the Social Security Administration is responsible for providing evidence 
that demonstrates that other work exists in significant numbeis in the national economy that the 
claimant can do, given the residual functional capacity, age, education, and work experience (20 
CFR 404.1512(g), 404.1560(c), 416.912(g) and 416.960(c)). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

After careful consideration of the entire record, the undersigned makes the following findings; 

1. The daimant is the munarried widow of the deceased insured worker and has attained 
the age of 50. The claimant met the non-disability requirements for disabled widow’s 
benefits set forth in section 202(e) of the Social Security Act 

2. The prescribed period ends on September 30, 2012. 

3. The claimant has not engaged in substantial gainfiil activity since Februaiy 1, 2008, the 
aUeged onset date (20 CFR 404.1520(b), 404.1571 ef leq., 416.920(b) and 416.971 etseq.). 

4. The claimant has the following severe impairments; mental retardation and anxiety 
(20 CFR 404.1520(c) and 416.920(c)). 

On September 27, 2010,; , >J., performed a consultative psychological 

evaluation of the claimant (Exhibit 12F). On this administration of the WAIS-IV, the claimant 
attained a Full Scale IQ of 60. During standardized testing in the 4'*' grade, the claimant was 
assessed with a Total IQ of 53 (Exhibit 1 2F-3). , ' — - d ia gnosed the claimant with 

anxiety disorder, mild mental retardation, and a global assessment of functioning (GAF) score of 
48. 


5. The severity of the claimant’s impairments meets the criteria of section 12.05C of 20 
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 416.920(d) and 
416.925). 

In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404. 1529 and 416.929 and SSRs 96-4p and 


See Next Page 
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96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of 20 CFR 404.1527 and 416.927 and SSRs 96-2p, 96-6p and 06-3p. 

The claimant’s impairments meet listing 12.05C. The “paragraph C” criteria of this listing are 
met because the claimant has mental retardation initially manifested before age 22 with a valid 
verbal, performance, or full scale IQ of 60 through 70 and a physical or other mental impairment 
imposing an additional and significant work-related limitation of fiinction. 

After considering the evidence of record, the undersigned finds that the claimant’s medically 
determinable impairments could reasonably be expected to produce the alleged symptoms, and 
that the claimant’s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The record does not contain an assessment of the claimant’s mental limitations from a state 
agency psychological consultant 

6. The claimant has been under a disability as defined in the Social Security Act since 
February 1, 2008, the alleged onset date of disability (20 CFR 404.1S20(d) and 416.920(d)). 

DECISION 

Based on the application for disabled widow’s benefits protectively filed on June 11, 2008, the 
claimant has been disabled under sections 202(e) and 223(d) of the Social Security Act since 
February 1, 2008. 

Based on the application for supplemental security income protectively filed on June 1 1, 2008, 
the claimant has been disabled under section 1614(aX3XA) of the Social Security Act since 
February 1, 2008. 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments and, if the claimant is eligible, the amount and the months for which payment will be 
made. 


/s/ tS. 

William B. Russell 
Administrative Law Judge 


January 28, 2011 
Date 
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(The following is a transcript in the hearing held before 
William B. Russell, Administrative Law Judge, Office of Disability 
Adjudication and Review, Social Security Ad ministration, o n June 16, 
2010, at Roanoke, Virginia, in the case of^lllBMMIHHMIBb Social 
Security Number The Claimant appeared in person and was 

renresented by I '** Attorney. Also present were Dj. . 

Medical Expert and — ' Vocational Expert . ) 


(The hearing commenced at 3:04 p.m. on June 16, 2010.) 

OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE : 

ALJ: '^tiu are ^|[||P|||||[|f|||||||||^^ is that correct? 

CLMT: Yes. 

ALJ; I'm' Judge Russell. I'm the Administrative Law 

Judge assigned to hear your case. I'd like you to know I have no 
connection to the prior agency that has denied your claim for benefits 


and I will be issuing you a totally new and independent decision. 

— , ■ (PHONETIC) is here, to assist me. He's a medical doctor. 

,1 •f'... (PHONETIC) is a Vocational Expert. I've had a pre-hearing 

conference with so we will -- may have an abbreviated 


hearing. 

If anyone asks you a question, if you don' t understand the 
question or don't know the answer, please stop and tell us you don't 
know or you don't understand. Fair enough? 

CLMT: Yes. 

ALJ: All right. ^ i- — — ' y you have one, requested the right 

to send O'Jt for a -- your own consult, psychological. Is 

that correct? 

ATTY: That's correct. Your Honor. I've discussed it with her. 
She's agreed to go'. I would like permission to send any imposed here. 

ALJ: All right. I'll give you 60 days on that. 60 days CE, by 


Permanent Subcommittee on lnvesti2ations j 

EXHIBIT #16h 



787 


2 

attorney. All right, you have also pointed out that based on your 
claimants education, lack of a work history and age, that age 60 and 
age 55, based on Exhibit 7F which limited her to medium work, she 
would grid and you -- as I understood, your pre-hearing motion or 
request to me was that you be allowed the psychological, if the 
psychological did not justify disability before her 55th birthday that 
you were going to amend to her 55*^** birthday, where she will 
automatically grid. Is that correct? 

ATTY: That's fully correct. Your Honor. 

ALJ: All right, I will grant that too. I do have to take some 
testimony from the claimant. Did you have any objections to the 
evidence of record as it stands now? 



A It's 
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Q All rights and your home phone number? 

Q All right. You're alleging disability from February 1, 2008, 
is that sound correct? 

A I think so. 

Q Oh, okay. Had you worked since that day, or have you ever had 
a job in your life? 

A No, I've never had a job. 

Q All right. How far did you go in school? 

A Seven. 

Q All right. Did you ever get a GED? 

A No . 

Q How tall are you? 

A 5'4''. 

Q Do you know your current weight? 

A I think, 115, I believe. 

Q What was your weight in 2008? Do you give your best guess. 
A Probably 130, I'm, I'm not for sure. 

Q You've lost a little weight then? 

A ■ Yes . 

Q Okay. Do you have a driver's license? 

A Yes , ' 

Q All right. How well do you read and write? 

A Not very well. 

Q How did you pass the driving test? 

A I took it -- it was like a written test, whenever -- 
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0 Right , 

A -- I took it, and I think I just barely did pass it. 

Q All right, but you could read over it. Did they read it to 
you or did you have to read it yourself? 

A I bet I had some help with it. 

Q Okay, now, - I'm going to ask you questions, and if 

it turns this happened, it's okay. I know, know from past experience 
now that some of the rural counties in Virginia, when you're trying to 
get your drivers exams sometimes they come up and kind of tap on the 
paper and give you hints. Did that happen in your case? 

A I think so. 

^ Q Okay, all right. 

{The Vocational Expert, ^ having been first duly sworn, 

testified as follows:) 

EXAMINATION OF VOCATIONAL EXPERT BY ADMINISTRATIVE LAW JUDGE; 

Q I any indication of a work history. 

A No work history. 

Q All right. 

ALJ: , unless you have something to add, I will wait 

on 1 u*in ■ (PHONETIC) report and in the alternative to the 

report she will grid out at age 55 anyway. Otherwise, I would like to 
' one or two more questions. 

REXAMINATION OF CLAIMANT BY ADMINISTRATIVE LAW JUDGE. 

^ widow otHMHflHMHMiHMillljll (phonetic) , 

Is that correct? 

A Yes. 

Q Had you remarried? 
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A No . 

Q Okay. That's all I have for you. thank you for 

coming in. — will talk to you about what's happening 

after the hearing. There will be nothing further. The hearing will 
close at -- 

HA: 3 :10 p.m. 


(The hearing closed at 3:10 p.m. on June 16, 2010.) 


CERTIFICATION 


I have read the foregoing and hereby certify that it is a true 
and complete transcription of the testimony recorded at the hearing 
held in the case before Administrative Law Judge, 

William B. Russell. 



Caroline Musterman, Proofreader 
Free State Reporting, Inc. 
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EXHIBIT NO. OE 
PA4U: 1 OF 0 


DISABILITY REPORT - ADULT - Form SSA-3368 


(3368) Section 1 - Information About the Disabled Person 



A. Name:! 

B. Social Security Number:! 

C. Daytime Telephone Number (If you do not have a number where we can reach you, give us a 
daytime number where we can leave a message.): 

KYour number 


D. Give the name of a fiiend or a relative that we can contact (other than your doctors) who knows 
about your illnesses, injuries, or conditions and can help you with 

Name: 

Relationship: 

Address: 

Daytime Phone: 


E. What is your height without shoes? S' 1 " 

F. What is your weight without shoes? 170 lbs. 

G. Do you have a medical assistance card? Yes 
If "YES", show the number here: ? 

H. Can you speak and understand English? Yes 
If "NO", \^iat is your preferred language? 

NOTE; If you cannot speak and understand English, we will provide an interpreter, free of charge. 

If you cannot speak and understand English, is there someone we may contact who speaks and 
understands English and will give you messages? 



(If "YES", is this the same person as in "D" above? If it is, show "SAME" below, if not complete 
below.) 

I. Can you read and understand English? Yes 

J. Can you write more than your name in English? Yes 


Permanent Subcommittee on Investigations 
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EXHtBTTNO. IE 
PAGE; 3 OP 9 


(3368) Section 2 - Your Illnesses, Injuries, or Conditions and How They Affect You 

A. What are the illnesses, injuries, or conditions that limit your ability to work? 

diabetes, heart, high blood pressure, cholesterol, depression, degenerative disc disease, left 
elbow pain, and limited use of left hand 

B. How do your illnesses, injuries, or conditions limit your ability to work? 

The diabetes is not controlled by the medications. I can’t see well out of my light eye and get 
headaches and dizziness. I have numbness in my feet and they give out fhom under me. I have 
difficulty walking, shortness of breath, easily fatigued, sleep a lot, bturred vision, thirstiness, 
uncontrollable infections, cuts don't heal propery, numbness in fingers and toes. I have been 
falling and am afraid to go anywhere with out anyone. I am tired all the time and my immune 
system is very bad now. 

C. Do your illnesses, injuries, or conditions cause you pain or other symptoms? Yes 

D. When did your illnesses, injuri^ or conditions first iirtcrfere with your ability to work? 11/06/07 

E. When did you become unable to work because of your illnesses, injuries, or conditions? 

11/06/2007 

F. Have you ever worked? Yes 

G. Did you work at any time after the date your illnesses, injuries, or conditions first interfered with 

your ability to work? No ^ j 

H. If"Yes,”didyourillnesses, injuries, or conditions cause you to: 
work fewer hours? 

change your job duties? 

make any job-related changes such as your attendance, help needed, or employers? 

Explain: 

I. Are you working now? No 

If "NO," when did you stop working? 07/07/2007 

J. Why did you stop working? 

I got laid off then had a heart attack in November 2007 and health went down hill and could iu> 
longer work. 


(3368) Section 3 - Information About Your Work 
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EXHIBrTHO. 3E 
PAOE: 3 QF B 


A. List all the jobs that you had in the 1 5 years before you became unable to work because of your 
illnesses, injuries, or conditions. 

• = Longest Job Held 


Longest Job 
Held 

Job Title 

Type of 
Business 

Dates Worked 
(From-To) 

iSH 

Days Per 
Week 

Rate of 

Pay/Per 

* 

scheduler 

bed company 

05/1993 - 
07/2007 

8 

5 

$16.00/Honr 


B. Which job did you do the longest? 
scheduler 

C. Describe this job. What did you do all day? (If you need more space, write in the "Remarks" 
section.): 

answer phone calls from distributor, take the info about what product they wanted, office work 
and pack up one a month and move boxes npstairs 

D. In this job, did you; 

Use machines, tools, or equipment? Yes 
Use tebhnical knowledge or skills? No 

Do any writing, complete reports, or perform duties like this? Yes 

E. In this job, how many total hours each day did you: 

Walk?l 
Stand? 1 
Sit? 8 
Climb? 0 

Stoop? (Bend down & forward at waist); 1 
Kneel? (Bend legs to rest on knees.): 0 
Crouch? (Bend legs & back down & forward): 0 
Crawl? (Move on hands & knees.): 0 
Handle, ^ab or grasp big objects? 1 
Reach? 2 

Write, type or handle small objects? 8 

F. Lifting and Carrying (Ejqtlain what you lifted, how far you carried it, and how often you did this.): 
lifted boxes of orders once a month and carried them npstairs in the beghming and in the end 
others did it for me 

G. Heaviest weight lifted: Less than 10 lbs. 

H. Weight you frequently lifted (By frequently^ we mean from 1/3 to 2/3 ofthe workday.): 

Less than lO lbs. 
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EXHIBTT NO. 3E 
PAOE:4 0F» 

I. Did you supervise other people in this job? No 

How many people did you supervise? 

What part of your time was spent supervising people? 

Did you hire and fire employees? 

J, Were you a lead worker? No 


(3368) Section 4 - Information About Your Medical Records 


A. Have you been seen by a doctoryhospital/clinic or anyone else for the illnesses, injuries, or 
conditions that limit your ability to work? 

Yes 

B. Have you been seen by a doctor/hospital/clinic or anyone else for emotional or mental problems that 
limit your ability to work? 

Yes 

C. List other names you have used on your medical records: 

Tell us who may have medical records or other information about your ilbesses, injuries, or 
conditions. 


D. List each Doctor/HMO/Therapist. Include your next appointment; 














E. List each Hosphal/CIinic. Include your next appointment: 



IName: 

lAddress: 


iPhone: 

llnpatient Date In 1 : 

Inpatient Date In 2: 

Inpatient Date In 3 : 

Outpatient Date First Visit: 
Emergency Room Dates of Visits: 



06/11/08 

Inpatient Date Out 1 : 

06/24/08 

Inpatient Date Out 2: 


Inpatient Date Out 3: 


Outpatient Date Last Visit: 


06/12/08 

06/25/08 
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EXHRTNO. 98 


PAGE: 1 OF 7 


DuPlEx 

Supplemental Secuiity Income 

Notice of Reconsideration - Disability 

From: Social Secmity Administtation 



Date; ApriUS^OTO 
Ciaim Number: 


Reconsideration Filed: 10/20/2008 


Upon receipt of your request for reconsideration we had your claim indqwndently reviewed by a physician and 
disability examiner in the State agency which works with us in making disability determinations. The evidence in your 
case has been thorou^y evaluated; this includes the medical evid^ce and the additional information received since 
the original decision. We find that the previous determination denying your claim was proper imder the law. 

If you believe that the reconsideration determination is not conect, you may request a hearing before an administrative 
law judge of the Office of Disability Adjudication and Review. If you want a hearing you must request it not later than 
60 days from the date you receive this notice. You may make your.request flirou^ any Social Security office or on the 
Litemet at http:.»r^’Avw.sQciaIseairit\- .gov/disabilitv/a{:^l . As part of the appeal process, you also ne^ to tel! us about 
your current medical condihoa We provide a form for doing that, the Disability Report - Appeal. You may contact one 
of our offices or call 1-800-772-1213 to request this form. Or. you may complete the report online after you complete 
the online Request for Hearing by Administrative Law Judge. Read the enclosed leaflet and the full explanation of your 
right to appeal on the second page of this notice. 

How We Made The Decision * 


The following evidence was considered in evaluating your claim in addition to the medical reports already in file. 


eport received 01/13/2009 

■' report received 12/13/2008 

BOlt reCCiVCd 0 1/1 .^/2009 

eport received 12/08/2008 
report received 12/29/2008 
report received 12.2.3/2008 
ived 12/12.2008 

received 12/172008 

^IIBIIIIIIIIIIlIHliHHiHllllllllHi report 03/07/2009 

records submitted by attorney on 2-26.'09 ^ 


We have determined that your condition is not severe enough to keep you from working. We considered the medical 
and other information, your age, education, training, and work e>q>erience in determining how your condition affects 
your ability to work. 


You said that you are unable to work because of diabetes.dizzmcss, numbness in hands and feet; heartdisea.se, prior 
congestive heart failure, hbp and cholesterol; depression; degenwative disc disease, problems with left elbow and hand; 
vision problems; shortness of breath; sleep apnea; headaches; carpal tunnel; frequent bladder infections. 


The evidence shows that Diabetes and hypertension have not caused damage to any vital organs. Your records indicate 
that you may have discomfort in your back, hands, or various other joints or muscles, however, you remain able to 
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stand, walk and move about adequately without assistance. You are able to use your hands and arms to perform w^ary 
tasks. V ou may e.xperience fluctuations in vision at times, but evidence shows that your vision is corrected with 
prescription laises. You have a history of heart disease with stent placement, but your records reveal that your heart is 
functioning satisfactorily at this time. Upon examinaticm, your heart has a regular rate and rhythm, yovir lungs are clear 
and you have adequate breathing ability. You have normal reflexes and good muscle strength. Migraine headaches with 
some associated numbness or dizziness at times are treatable and should not prevent you from working on a regular 
basis. \ ou may feel depressed at times, but this does not prevent you from performing ordinary activities such as caring 
for your personal needs, doing light household chores, managing ycHJr finances and socializing, Werealize you may 
continue to have difficulties, but your condition is not so severe as to be disabling. 

Based on the description of the job you performed as a scheduler in the past for several years, we have concluded that 
you have the ability to do this job, 

If You Want Help With Your Appeal 

\ ou can have a friend, lawyer, or someone else help you. There are groups that can help you find a lawyer or give you 
free legal sen'ices if you quality’. There are also lawyers who do not charge unless you win your appeal, Y our local 
Social Security office has a h^t of groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, we must approve the fee before he or she 
can collect it 

New Application 

You have the right to file a new application at any time, but filii^ a new application is not the same as appealing this 
decision If you disagree with tiiis decision and you file a new application instead of appealing you might lose some 
benefits, or not qualify for any benefits, So, if you disagree with this decision you should file an appeal within 60 days. 

You may want to contact your local public assistance office to find out if you qualify' for payments from them. 

The application you filed with us is not an application for medical assistance (Medicaid), If you need medical 
assistance or have any questions about your eligibility for Medicaid, you should get in touch with your local 
welfare/sociai service office, , 

Please get in touch with Social Security’ if you believe this decision is wrong or you have any questions or need more 
information. Most questions can be himdled by phoning or writing any Social Securify* office. If you visit a Social 
Security office, please brii^ this notice with you. [f the decision inyow case is based on incorrect information, we will' 
be happy to make whatever change is necessary’, 

Y our Right To Appeal 

If you still are not satisfied with the decision, you may request a hearing of this decision by the Office of Hearings and 
Appeals. YOU hfUST REQUEST THE HEARING IN WRITING WTTHIN 60 DAYS FROM THE DATE YOU 
RECEI^R THIS NOTICE. If you cannot send us a \TOUen request far a hearing within 60 days, be sure to contact us by 
phone. If you wait longer than 60 days, we will not conduct a hearing review of our decision unless you have a good 
reason for the delay. 

If you request a hearing, your case will be assigned to an administrative law judge of the Office of Hearing and 
Appeals. The administrative law judge will let you know when and where your case will be heard. 

The hearing proceedings are informal The administrative law judge will summarize the facts in your case, explain the 
law, and state what must be decided, Then you will have m opportunity to explain why you disagree with the decision 
made in your case, to present additional evidence and to have a witnesses testify’ for you. You can also request the 
administrative law judge to subi>oena unwilling witnesses to appear for cross-examination and to bring them any 
information about your case. You have the right to request the administrative law judge to issue a decision based on the 
written record without you personally appearing before himlier. you decide not to appear at the hearing, you still 
have the right to submit additional evidence. The administrative law judge will base the decision on the evidence in 
your file plus any new evidence submitted. 

In having your case heard, you can represent yourself or be r^resented by a lawyer, a friend, or any other person. 
Contact your Social Security office for names of organizations that can help you. 
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EXKtBrr NO. ftB 
PAGE: 3 OF 7 


Laurie Watkins 
R^onal Commissioner 


Enclosure: 

SSAPub, No. 70-10281 

SSA-LIBO 

SiMpLeX 
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pm^sicAL residual functional capaoty assessment 
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A. EXERTIONAL LIMITATIONS PJSE'JSSt" 

n None established. (Proceed to section B.) 

1. Occasionally lift andr'or carry (including upward pulling) 

(maximum) ~ when less than one-third of the time or less than ten pounds, explain the amount 
(time/pounds) in item 6 . 

n less than 10 pounds 
r~} 10 pounds 
B 20 pounds 
I I 50 pounds 
□ 100 pounds or more 

2. Frequently lift and% carry (including upward pulling) 

(maximum) — when less than two-thirds of the time or less than ten pounds, explain the amount 
(time/pounds) in item 6. 

n less than 10 pounds 
B 10 pounds 
B 25 pounds 
n 50 pounds or more 

3 . Stand and/or walk (with normal breaks) for a total of - 

n less than 2 hours in an 8-hour workday 
n at least 2 hours in an 8-hour workday 
B about 6 hours in an 8-hour workday 

B medically recjuired hand-held assistive dewce is necessary for ambulation 

4. Sit (with normal breaks) for a total of - 

B less than about 6 hours in an 8-hour workday 
B about 6 hours in an 8-hour workday 

B must periodically alternate sitting and standing to relieve pain and discomfort. (If checked, 
explain in 6.) 

5. Pu.sh and/or pull (including operation of hand^foot controls) -■ 

B unlimited, other than shown for lift and'or carry 
B limited in upper extremities (describe nature and degree) 

B limited in lower extremities (describe nature and degree) 

6. Explain how and why the evidence supports your conclusions in items 1 through 5. 

Cite the specific facts upon which your conclusions are based. 


See Attached 
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B. POSTIHAL LIMITATIONS 
IZlNone established. (Proceed to section C.) 



Climbing - ramp/stairs 

Should avoid all ladders, ropes „ 

and scaffolds. Fregently 

Occasionallv 

Never 

1. 


B 

□ 


- ladder^rope/'scaffolds 




2. 

Balancing 

S 

□ 

□ 

3. 

Stooping 

S 

□ 

□ 

4. 

Kneeling 


□ 

. □ 

5. 

Crouching 

m 

, □ 

.□ 

6. 

Crawling 


□ 

□ 


A^Tien less than two-thirds of the time for frequ«3tly or less than one-third of the time for 
occasionally, fully describe and e:q}lain. Also explain how and why evidence supports yoiir 
conclusions in items 1 through Cite the specific facts upon which your conclusions are based. 


See Attached 

C. MANIPtHLATUTE LIMITATIONS 
B None established. (Proceed to section D.) 



LIMITED 

LTNLttUTED 

Reaching all directions (including overhead) 

□ 

□ 

Handling (gross manipulation) 

□ 

□ 

Fingering (fine manipulation) 

□ 

□ ■ 

Feeling (skin receptors) 

□ 

□ 


5. Describe how the activities checked "limited" are impaired. Also, explain how and why the 
evidence supports your conclusions in item I through 4. Cite specific facts upon which your 
conclusion is based. 

See Attached 


a VISUAL LIMITATIONS 

0 None established. (Proceed to section E.) 



LttnTED 

UNLIMITED 

1. Near acuity 

□ 

□ 

2. Far acuity 

□ 

□ 

3. Depth perception 

□ 

□ 

4. Accommodation 

□ 

□ . 

5. Color vision 

□ 

□ 

6. Field of vision 

□ 

□ 


7. Describe how faculties checked "limited" are impaired. Also e:qjiain how and why evidence 
supports your conclusions in item I through 6. Cite specific facts upon which your conclusions are 
based. 


See Attached 
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EXHiBTTNO. irr 

_ PA08: 4 OF 7 

E. COMML^NICATIVE LIMITATIONS 
SNone established. (Proceed to section F.) 


LIMITED UNLIMITED 

1 . Hearing D O 

2. Speaking IZI O 

3. Describe how the faculties checked in "limited" are impaired. Also, explain how and why the 
e\^idence supports your conclusions in items 1 and 2. Cite the specific facts upon which your 
conclusions are based. 


See Attached 

F. ENVIRONMENTAL LIMITATIONS 
n None established. (Proceed to section II.) 



UNLIMITED 

AVOID 

CONCENTRATED 

EXPOSURE 

AVOID EWN 
MODERATE 
EXPOSURE 

AVOID ALL 
EXPOSURE 

Extreme cold 


m 

□ 

□ 

□ 

Extreme heat 


s 

□ 

□ 

□ 

Wetness 


a 

□ 

□ 

□ 

Humidity 


0 

□ 

□ 

□ 

Noise 


0 

□ 

□ 

□ 

Vibration 


0 

□ 

□ 

□ 

Fumes, odors, dusts, 
gases, poor ventilation, etc. 

0 

□ 

□ 

□ 

Hazards (machinery, 
heights, etc.) 


□ 

0 

□ 

□ 


9. Describe how these environmental factcn’s impair activities and identify hazards to be avoided. Also, 
explain how and why evidence supports your conclusions in items 1 through 8. Cite the specific 
facts upon which your conclusions are based. 


See Attached 
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II. SYMPTOMS 

For symptoms alleged by the claimant to produce physical limitations, and for which the following have 

not previously been addressed in section I, discuss whether; 

A. The syn^tom(s) is attributable, in your judgment, to a medically determinable impairment 

B. The severity or duration of the syraptom(sX is in your judgment is disproportionate to the expected 
severity or expected duration on the basis of the claimant’s medically determinable impairment(s). 

. C. The severity of the symptom(s) and it’s alleged effe(^ on fijnction is consistent in your judgment 
wifli the total. medical and non-medical evidence, including statements by the claimant and others, 
observations regarding activities of daily living, and alterations of usual behavior or habits. 

See Attached 


m. TREATING OR EXAMINING SOURCE ST ATEMENT(S) 

A. Is treating or ex*amining source statementfs) regarding the claimant's physical capacities in file? 

K\ Yes EH No (includes situations which there was no source or when the 

source(s) did not provide a statement regarding the claimant's 
physical capacities.) 

B. yes, are there treating''examining source conclusions about the claimant's limitations or restrictions 
which are significantly different from your finding? 

SYes DNo 

C. If yes, explain why those conclusions are not supported by the evidence file. (Cite the source's 
name and the statement date) 

See Attached 


MEDICAL CONSTJLT ANT'S SIGNATURE 

MEDICAL CONSULTANT'S CODE 

DATE - 


12 

4'9/Ce 
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RFC Continuation 

Sections Being Modified 


SSA-4734-UA - Physical RFC 
0 Section I. Limitations 

0 Section 11.. Symptoms 

0 Section III. Medical Source Statements 


SSA-4734-BK-Sup 
n Section m. 


Mental RFC 

Functional Capacity Assessment 


$$A-538-F6 - Cliildhood Disabilitv Evaluation Form 


□ 


Section III. Explanation of Findings 


SSA-2506-BK~PRTF 


□ 


Psychiatric Review Technique Form 


These rindiiigs complete the medical portion of the disability determination. 

48 yearold female alleges "diabetes, heart, hypertension, cholesterol, depression, degenerative disc disease, left 
elbow pain, limited use of left hand, headaches, dizziness, numbness in feet, fatigue, shortness of breath, blurred 
vision". Diagnosis; (1) Chronic lower back pain and pain and numbness in the lower extremities musculoskeletal in 
nature from chrome degenerative hmibar disk disease, as W'ell as small fiber generalized neuropathy from diabetes 
mellitns, (2) Chronic pain and numbiress in tlie uppa extremities from moderate bilateral carpal tunnel syndrome; (3) 
Recurrent niigrame/tension headaches; (4) Cbrouic polyardtralgia; (5) Anxiety disorder vsitli insomnia, (6) Obstnictive 
sleep apnea. Medications: Elavil, Plavix, Gemfibrozil, Pravastatin, Metfonniiv Atenolol, Lexapro, Listnopril, Glipizide, 
Aspirin, and Lantus insulin. 


Alleged onset date; 11/06/2007 

Educational ^'ears; 12 G^I^^^^eda^ucatiou 

Vocational background; 

Occupational years: 15 j5cna!en2^720U 

Visual unpaxrment 

Coiicutrent 


6/1 1/08 Physical examination is unremarkable for significant abnormality. 

6/24/08 MRl scan of tlie brain: Snul! area of increased signal intensit)' in Uie white matter on llie left wliich may 
represait cluoiiic ischemic change. There is only one area involved, and tliere is no enlianccment. 

7/10/08 chest x-ray: uiuemaikable for significant abuonnalit)'. 

7/1/08 EKG: Negative EKG component but positive s}ii^toms 

7/11/08 Echocardiogram: Trivial mitral regurgitation; otherwise benign echocardiogram witlinonual left ventricular 
cavit)' size and iionual left ventricular s>'5toUc function. 

7/1 1/08 Stress myocardial perfrision imaging scan; negative, iKumal stress myocardial peifiision imaging; also negative, 
nonnal gated SECT imaging. 

7/18/08 Polj'sonography re\'ealed obstructive sleep apuea-h^pi^nea syndrome with significant response to CTAP tlierapy. 

7/30/^8 Phy'sical examination: Blood pressure 122/68; slie is awake, alert and oriented to person, place, and time. Her 
speech and cognition are nonnal. Cranial nerves 2 to 12 are intact No nystagmus noted. She has normal muscle strengtli 
in all four extremities. No sensory deficit elicited. DTRs are 2+/^+ bilaterally ajimnetrical. Her coordination and gait 
are nonnal. 
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EXHierr no. ^7^ 

Activities of daily living rev-eal the claimant manage phonal care mdepeiideiitly. She prepares compIete^mlUs. 
Coiicemiiig house hold chores, slie dusts, vacuuming, and does tlie laundry. She drives a car. She shops for groceries, 
clothes, and medicine. She manages her personal finaiKes. She socializes regularly. Shecanwalkupto oi\e-halfinile. 
She ambulates witlia cane. She can follow instnictions with some repetition. She gets along with authority figures. 

Records reveal do significant damage to vital organs due to hypertension, diabetes mellitus, or cholesterol levels. 
There is no significant abnormality related to headaches, dizziness, numbness, fatigue, shortness of breath, and 
blurred vision. She has adequate range of motion and muscle strength throughout. 

In assessing tlie credibility of Uve claimant's statements regarding symptoms and tlieir effects on function, her medical 
liistory w'as considered. 

Of greatest significance in detenniningUie credibility of tlie claimant's statements regarding symptoms and their effects 
on her functioning w’^as her medical liistory'. The description of tlie symptoms and limitations provided by tlie claimant 
throug^iout tlie record lias been inconsistent and is not persuasive. Based on the evidence of record, the claimant's 
statements are found to be partially credible. 

RECONSIDERATION ADDENDUM 

The claimant alleges diabetes, dizziness, numbness in hands and feet; heart disease, prior congestive heart failure, hbp and 
cholesterol; depression; degenerative disc dsease, problems with ebow and hand; vision problems; shortness of breath; sleep 

apnea; headaches; carpal tunnel; frequent bladder irtfections, and that her condition has worsened. The evidence establishes the 
impairments of DDD. Diabetes Mellitus. CAD (s^ acute coronary syndome and placement of 2 stents), HTN, Obstructive Sleep 
Apnea, and bilateral Carpal Tunnel Syndome. 

Claimant had outpatient PT in Septemb^200d to he^ strengthen her legs. She reported on 10/02/08 that she was dong well, and her 
physical therapist noted that she tolerated all exercises well. A neurology follow up on 1 1/05/08 reports she has recurrent migraine 
headaches, chronic pain and numbness in ait extronlties, and b^ateral CTS. She was encouraged to consider carpal tunnel release. 

A visual exam on 1 2/05/08 revealed VA corrected was OD 20/25; OS 20/25 and OU 20/20-2. There were no signs of diabetic 
retinopathy. Her diagnosis is Myopic astigmatic presbyope. An exam on 12/09/08 revealed the claimant has gained over ^ in tiie 
past year. Current medications are Metformin, Gemfibrozil, Lantus insulin, Humalin, Lyrica, Furosemide, Ravix, Usinoprii, Ateniol, 
pravastatin, lexapro, CPAP. She was alert, cooperative, pleasant and NAD. Lungs were clear, heart was RRR, normal bowel sounds’ 
no cyanosis, clubbing or edema of extremities. She was neuroiogicaily intact. Sensory and motor were intact. These records also 
note the claimant has a history of CAD and is s/p acute coronary synckome with two stents implanted in November 2007. A cervical 
MRI on 1/13/09 revealed DDD throughout the C^ine. 

The opinion of ■■■» .hat claimant was temporarily disabled from 3/1 1/08 to 6/11/08, is an Issue Reserved to the 

Commissioner, however, this opinion has been considered in this evaluation. 

The claimant's statements are considered to be partially credible. Although she has bilateral carpal tunnel syndrome, she remains able 
to use her hands and arms for ordinary activities. She has dabetes without evidence of end organ damage. She has normal strength 
and ROM of her extremities. Her heart and lungs are functioning satisfactorily. She has degenerative changes of the spine but is able 
to stand and walk without assistance. She uses a cane at times, but the evidenc e does not indicate t hat this is a medical necessity. 

The claimant should be able to perform work at the level described herein.' ^ %ec.Code;lZ 

4 ^ 9/09 


Signature 
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May 4, 2009., 11:26 
PAGE 1 



UNIT: DVTDVT 


REQUEST FOR HEARING BY ADMINISTRATIVE LAW JUDGE 

On May 1, .2009, we talked with you and completed your REQUEST FOR HEARING for 
SOCIAL SECURITY BENEFITS. We Stored your REQUEST FOR HEARING information 
electronically in our records and attached a smnmary of your statements. 

What You Need To Do 

o Review your REQUEST FOR HEARING to ensure we recorded your statements 
correctly. 


o If you agree with all your statements, you may retain the REQUEST FOR 
HEARING for your records. 


o If you disagree with any of your statements, you should contact us within 
10 days after the date of this notice to let us know. 


MY NAME IS 


MY SOCIAL SECURITY NUMBER IS 


I REQUEST A HEARING BEFORE AN ADMINISTRATIVE LAW JUDGE. I DISAGREE WITH THE 
DETERMINATION MADE ON MY CLAIM FOR SSI DISABILITY/TITLE II BENEFITS BECAUSE I 
AM DISABLED 


I AM SUBMITTING ADDITIONAL EVIDENCE WITH THIS REQUEST. 


I WISH TO APPEAR AT A HEARING. I UNDERSTAND THAT AN ADMINISTRATIVE LAW JUDGE OF 
THE OFFICE OF DISABILITY ADJXTOICATION AND REVIEW WILL BE APPOINTED TO CONDUCT 
THE HEARING OR OTHER PROCEEDINGS IN MY CASE. I ALSO UNDERSTAND THAT THE 
ADMINISTRATIVE LAW JUDGE WILL SEND ME NOTICE OF THE TIME AND PLACE OF A HEARING 
AT LEAST 20 DAYS BEFORE THE DATE SET FOR A HEARING. 


IT COULD BE ESPECIALLY USEFUL IN MY CASE SINCE THE ADMINISTRATIVE LAW JUDGE 
WOULD HAVE AN OPPORTUNITY TO HEAR AN EXPLANATION AS TO HOW MY IMPAIRMENTS 
PREVENT. ME FROM WORKING AND RESTRICT MY ACTIVITIES. 
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I AM REPRESENTED BY 


MY PHONE NUMBER IS 


DATE May 1, 2009. 


WHO IS AN ATTORNEY. 


May 4, 2009, 11:26 
PAGE 2 














8 ] 











Efyi>)£MiiKrn3S^ fFTHSS 
to eo»>rF.4£r me. 
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(The following is a transcript in the hearing held before 
Karen B. Peters, Administrative Law Judge, Office of Disability 
Adjudication and Review, Social Security Admin^tr^^n^or^Jav 1 9 , 
2010, at Bristol, Virg ijn4^_,__in the cas e of 

Social Security Number fljUIHUmMp^he Claimant appeared in person 
and was represented by^»ZZZi-Zii^^^Attorney . Also present was 
■■ I _ — Vocational Expert.) 

(The hearing commenced at 11:24 a.m. on May 19, 2010.) 

OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 

ALJ: Well, good morning I'm Karen Peters, I'm 
the Administrative Law Judge. Counselor, do I need to go over the 
definition of disability in any preliminary matter? 

ATTY: You don't, Your Honor. I waive reading of those. 

ALJ: All right. Now, according to my notes, this lady applied 
July 11th of 2008. Her date last insured is 12/31/2012, so she's well 
within her insurance status. Let's loo)c at our e-file index; we have 
through 4A, 12B, 5D, 13E and then the F section, 21F. The last notes 

being (PHONETIC) of April 2010. Any objection to 

admitting the record, sir? 

ATTY: I do not. Your Honor. 

(Exhibits lA through 21F , previously identified, were received 
into evidence and made a part of the record thereof) . 

ALJ: Let me state for the record that just before we went on 
record, we had a brief discussion — or I had a brief discussion with 
counsel aloout the possibility of amending the onset in this case to 
this lady's 49-and-a-half birthday which is how far we can take a grid 
backwards. You would be 50 as this year? 


CLMT: Yes. 


ALJ; So you just 49, 


Okay, so if you move that six 


months, September, October, November, December, January — so we're 
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talking about March 19th of this year, that isn't going to give her 
much of a lump sum. 

ATTY: Right. 

ALJ: But, at least that gets us lined up with where the medical 
record is, I think. And the reason I'm trying to reach an agreement 
on this ma'am, is that we have a physical assessment, 17F, by a 
physician. A physician actually reviewed your record April 9th of 
2010. He put you at a light exertional level. It seems to me that 
over time you've actually been getting worse so that — you wouldn't 
disagree with that. And so it seems to me that some point in time, 
you along the way, probably have actually reached the sedentary 
exertional level. And the, the furthest back I can stretch it and 
meet the grid rules would be age 49-and-a-half , and that simplifies 
things for us and allows me to reach a decision more quickly and 
conclusively using that grid rule. But you are giving up a little bit 
of — not a little bit — you're giving up your onset date of July of 
'08 — excuse me, your onset of November of '07 and moving it forward 
to March of '09. Are you satisfied with that result? Do you 
understand why we're trying to — 

CLMT: Yes. 

AIJ: — to settle it that way? 

CLMT: Yes. 

ALJ: Okay. If you're satisfied with that ma'am, then I will 

find in your favor that you are at a sedentary exertional level, and 
that you could not return to your past work at a sedentary exertional 
level with some other limitations that you might have, and that 
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therefore you would fit that grid rule. Okay? Anything else sir? 

ATTY : I think that's everything. Your Honor. 

ALJ: All right. Thank you all so much, we appreciate your 
coming and we'll get a decision out to you as quickly as we can ma'am. 
CLMT: Thank you. 

ALJ: All right, thank you. 

(The hearing closed at 11:28 a.m. on May 19, 2010.) 

CERTI FICATION 


I have read the foregoing and hereby certify that it is a true 
and complete transcri^^^r^o^^^^ga^ynony recorded at the hearing 
held in the case ot before Administrative Law 
Judge Karen B. 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 


IN THE CASE OF 



(Wage Earner) 


DECISION 

CLAIM FOR 

Period of Disability, Disability Insurance 
Benefits, and Supplemental Security Income 


(Social Security Number) 


JURISDICTION AND PROCEDURAL HISTORY 

This case is before the undersigned on a request forbearing dated May 1, 2009 (20 CFR 404.929 
etseq. and 416.1429 etseq.). On May 19, 2010, the undersigned held a video hearing (20 CFR 
404.936(c) and 416.1436(c)). The claimant appeared in Bristol, VA, and the undersigned 
presided over the hearing from Bristol, VA. ' _ an impartial vocational expert, also 

appeared at the hearing. The claimant is represented by " an attorney. 

At the hearing, the claimant and her representative amended the alleged onset date of disability 
from November 6, 2007 to March 19, 2010, which is within 6 months of the claimant s 50'*’ 
birthday. 

ISSUES 

The issue is whether the claimant is disabled under sections 216(i), 223(d) and 1614(a)(3)(A) of 
the Social Security Act. Disability is defined as the inability to engage in any substantial gainful 
activity by reason of any medically determinable physical or mental impairment or combination 
of impairments that can be expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than 12 months. 

With respect to the claim for a period of disability and disability insurance benefits, there is an 
additional issue whether the insured status requirements of sections 21 6(i) and 223 of the Social 
Security Act are met. The claimant s earnings record shows that the claimant has acquired 
sufficient quarters of coverage to remain insured through December 31, 2012. Thus, the 
claimant must establish disability on or before that date in order to be entitled to a period of 
disability and disability insurance benefits. 

After careful review of the entire record, the undersigned finds that the claimant has been 
disabled from March 1 9, 20 1 0, through the date of this decision. The undersigned also finds that 
the insured status requirements of the Social Security Act were met as of the date disability is 
established. 


Permanent Subcommittee on investigations 

EXHIBIT #17g 
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APPLICABLE LAW 

Under the authority of the Social Security Act, the Social Security Administration has 
established a five-step sequential evaluation process for determining whether an individual is 
disabled (20 CFR 404. 1 520(a) and 4 1 6.920(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a step of the evaluation process, the, 
evaluation will not go on to the next step. 

At step one, the undersigned must determine whether the claimant is engaging in substantial 
gainful activity (20CFR 404. 1 520(b) and 4 1 6.920(b)). Substantial gainful activity (SGA) is 
defined as work activity that is both substantial and gainful. If an individual engages in SGA, 
she is not disabled regardless of how severe her physical or mental impairments are and 
regardless of her age, education, or work experience. If the individual is not engaging in SGA, 
the analysis proceeds to the second step. 

At step two, the undersigned must determine whether the claimant has a medically determinable 
impairment that is severe ora combination of impairments that is severe (20 CFR 
404.1520(c) and 416.920(c)). An impairment or combination of impairments is severe within 
the meaning of the regulations if it significantly limits an individual's ability to perform basic 
work activities. If the claimant does not have a severe medically determinable impairment or 
combination of impairments, she is not disabled. If the claimant has a severe impairment or 
combination of impairments, the analysis proceeds to the third step. 

At step three, the undersigned must determine whether the claimant s impairment or combination 
of impairments meets or medically equals the criteria of an impairment listed in 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404. 1 520(d), 404. 1 525, 404. 1 526, 4 16.920(d), 4 16.925, 
and 416.926). If fte claimant s impairment or combination of impairments meets or medically 
equals the criteria of a listing and meets the duration requirement (20 CFR 404. 1509 and 
416.909), the claimant is disabled. If it does not, the analysis proceeds to the next step. 

Before considering step four of the sequential evaluation process, the undersigned must first 
determine the claimant s residual functional capacity (20 CFR 404.1520(e) and 416.920(e)). An 
individual s residual functional capacity is her ability to do physical and mental work activities 
on a sustained basis despite limitations from her impairments. In making this finding, the 
undersigned must consider all of the claimant s impairments, including impairments that are not 
severe (20 CFR 404.1520(e), 404.1545, 416.920(e), and 416.945; SSR 96-8p). 

Next, the undersigned must determine at step four whether the claimant has the residual 
functional capacity to perform the requirements of her past relevant work (20 CFR 404.1520(f) 
and 416.920(1)). If the claimant has the residual functional capacity to do her past relevant work, 
the claimant is not disabled. If the claimant is unable to do any past relevant work or does not 
have any past relevant work, the analysis proceeds to the fifth and last step. 

At the last step of the sequential evaluation process (20 CFR 404. 1520(g) and 416.920(g)), the 
undersigned must determine whether the claimant is able to do any other work considering her 


See Next Page 
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residual fimctional capacity, age, education, and work experience. If the claimant is able to do 
other work, she is not disabled. If the claimant is not able to do other work and meets the 
duration requirement, she is disabled. Although the claimant generally continues to have the 
burden of proving disability at this step, a limited burden of going forward with the evidence 
shifts to the Social Security Administration. In order to support a finding that an individual is 
not disabled at this step, the Social Security Administration is responsible for providiiig evidence 
that demonstrates that other work exists in significant numbers in the national economy that the 
claimant can do, given the residual functional edacity, age, education, and woric experience (20 
CFR 404.1512(g), 404.1560(c), 416.912(g) and 416.960(c)). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 


After careful consideration of the entire record, the undersigned makes the following findings: 


1. The claimant s date last insured is December 31, 2012, 

2. The claimant has not engaged in substantial gainful activity since March 19, 2010, the 
amended alleged onset date (20 CFR 404.1520(b), 404.1571 etseq., 416.920(b) and 416.971 
et seq,). 

3. The claimant has the following severe impairments: morbid obesity, diabetes mellitus, 
diabetic neuropathy, cervical degenerative disc disease, status post bilateral carpal tunnel 
release surgery, status post myocardial infarction, gastroesophageal reflux disease (GERD), 
and depress 

On April 9, 2009, ■ ■ , reviewed the claimant s evidence in file and assessed 

her as able to perform light work (Exhibit 17F), aoMBMaairi^the claimant had been 
diagnosed with chronic lower back pain, chronic numbness aiidpain of her lower exhemities, 
which WM due to diabetic neuropathy and degenerative disc disease, chronic pain and numbness 
in the upper extremities due to carpal tunnel syndrome, chronic polyarthralgias, and obstructive 
sleep apnea. 


On March 15,2010,. performed a checkup on the claimant for an episode of 

syncope (Exhibit 27F-8). ~ 1 the claimant s past medical history included coronary 

artery disease, status post stent placement in November 2007, hyperlipidemia, hypertension, 
myocardial infarction x 2, sleep apnea, renal stones, diabetes mellitus type II, and carpal tunnel 
syndrome; On physical examination, the claimant was 61 inches tall and weighed 230 pounds. 

4. The claimant does not have an impairment or combination of impairments that meets 
or medically equals one of the listed impairments in 20 CFR Part 404, Subpart F, Appendix 
1 (20 CFR 404.1S20(d), 404.1525, 404.1526, 416.920(d), 416.925 and 416.926). 

5. After careful consideration of the entire record, the undersigned finds that the 
ciaimant has the residual functional capacity to perform the fuli range of sedentary work 
as defined in 20 CFR 404.1567(a) and 416.967(a). 


See Next Page 
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In making this finding, the undersigned considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent with the objective medical evidence and 
other evidence, based on the requirements of 20 CFR 404.1529 and 416.929 and SSRs 96-4p and 
96-7p. The undersigned has also considered opinion evidence in accordance with the 
requirements of 20 CFR 404.1527 and 416.927 and SSRs 96-2p, 96-6p and 06-3p. 

After considering the evidence of record, the undersigned finds that the claimant s medically 
determinable impairments could reasonably be expected to produce the alleged symptoms, and 
that the claimant s statements concerning the intensity, persistence and limiting effects of these 
symptoms are generally credible. 

The State agency medical consultants physical assessments are given little weight because 
evidence received at the hearing level shows that the claimant is more limited than determined 
by the State agency consultants. 

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and 
416.965). 

The demands of the claimant s past relevant work exceed the residual functional capacity. 

7. Applying the age categories non-mechanically, and considering the additional 
vocational adversities in this case, the claimant was an individual closely approaching 
advanced age on the established disability onset date (20 CFR 404.1563 and 416.963). 

8. The claimant has at least a high school education and is able to communicate in 
EngUsh (20 CFR 404.1564 and 416.964). 

9. The claimant s acquired job skills do not transfer to other occupations within the 
residual functional capacity defined above (20 CFR 404.1568 and 416.968). 

10. Considering the claimant's age, education, work experience, and residual functional 
capacity, there are no jobs that exist in significant numbers in the national economy that 
the claimant can perform (20 CFR 404.1560(c), 404.1566, 416.960(c), and 416.966). 

In determining whether a successful adjustment to other work can be made, the undersigned 
must consider the claimant's residual functicsial capacity, age, education, and work experience in 
conjunction with the Medical-Vocational Guidelines, 20 CFR Part 404, Subpart P, Appendix 2. 
If the claimant can perform all or substantially all of the exertional demands at a given level of 
exertion, the medical-vocational rules direct a conclusion of either "disabled" or "not disabled" 
depending upon the claimant's specific vocational profile (SSR 83-1 1). 

Based on a residual functional capacity for the full range of sedentary woik, considering the 
claimant s age, education, and work experience, a finding of disabled is directed by Medical- 
Vocational Rule 20 1 . 1 4. 


See Next Page 
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11. The claimant has been under a disability as defined in the Social Security Act since 
March 19, 2010, the amended alleged onset date of disability (20 CFR 404.1520(g) and 
416.920(g)). 

DECISION 


Based on the application for a period of disability and disability insurance benefits protectively 
filed on July 8, 2008, the claimant has been disabled under sections 216(i) and 223(d) of the 
Social Security Act since March 19, 2010. 

Based on the application for supplemental security income protectively filed on July 8, 2008, the 
claimant has been disabled under section 1614(a)(3XA) of the Social Security Act since March 
19,2010. 

The component of the Social Security Administration responsible for authorizing supplemental 
security income will advise the claimant regarding the nondisability requirements for these 
payments and, if the claimant is eligible, the amount and the months for which payment will be 
made. 


/s/ S. 

Karen B. Peters 
Administrative Law Judge 


May 28, 2010 
Dale 
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DuPlEx 

Social Security Administration 

Retirement, Survivors, and Disability Insurance 

Notice of Disapproved Claim 



We are writing about >^ur claim for Social Security disability benefits, Based on a review of your health problems you 
do not qualify for benefits on this claim. This is because you are not disabled under our rules. 

We have enclosed information about the disability' rules. 

About The Decision 

Doctors and otlicr trained staff looked at your case and made this decision. They work for your State but used our niles, 

Please remember that tliere are many types of disability* programs, both government and private, which use different 
niks. A person may be receiving benefits tinder another program and still not be entitled under our rules. This may be 
true in your case. 

How We Mfide The Decision 


All relevant reports were requested and the following evidence u’as used to decide your claim. 

r^virt received 07/05/2006 
ID report received 06/1 6/2006 
ceived 07/27/2006 

ived 06 /05.Q006 and 06/22/2006 

report received 06/22/2006 
report received uS/02/2006 
eports received 05/30/2006 and Od'09/2006 


We have determined that your condition is not severe enough to keep you from working. We considered die medical 
and other informsden, your age, education, training, and work exigence in determining how your condition affects 
your ability' to 'work. 


You said that you are unable to work because of severe back and leg pain, nerve problems, numbness, insomnia due to 
pain, £Bid bulging disc. 


The evidence, show-s that your conditions have caused you some limitations in your ability* to fimction. However, 
evidence shows that despite having back and leg pain and numbness, you are able to stand, walk, move about, and use 
your arras and hands within an adequate rfuige. VVliile your insomnia may be bothersome, this condition is not so severe 
as to be considered totally disabling. Although you may occasicmally feel nervous and depressed, you are able to 
understand, remember, cooperate with others, and perform your normal daily tasks. 


We realize that your condition keeps you from doing the type of work that you have done in the past, but it does not 
keep you fioni doing i»s demanding wcxl 

iPermanent Subcommittee on Investigations ■ 
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If your condition gets worse and keeps you from working, write, call or visit any Social Security office about filing 
another application. 


If You Disagree With The Decision 

If you disagree with this decision, you have the right to appeal. We will review your case and consider any new facts 
you have. Apenson who did not make die first decision wU! decide your case. 

• You have 60 days to ask for an 

• The 60 days start flic day after you get this letter. We assume you got this letter 5 days after file date on it unless 
you show us that you did not get it within die 5-day period. 

• You must have a good reason for waiting more than 60 days to ask for an appeal. 

• You have to ask for an appeal in writing We will ask you to sign a form SS.4-561-tT2, called “Request for ■ 
Reconsideration.” You may request this form online at: http:-''/www.socialseairitv.gov/oiilln&'ssa-561 .p df. Contact 
one of our offices if you want help. 

• In addition, 5 -ou have to complete a “Reconsideration Disability Report” to tell us about your 

medical condition since you filed your claim. You may contact one of our offices or call 1-800-772-121.“? to 
requ^t this form. Cfr. you may complete .this report online at http:/Avivw.socialsecuritV'.gov/disnbiiitv/fecoa 

Please rrad the enclosed pamphlet, “Your Right toQuestion the Decision Made on Your .Social Security Claim.” It 
contains more information about the appeal. 

Kew Application 

You have the right to file a new application at any time, but filing a new application is not the same as appealing fiiis 
decision, ft you disagree with this decision and you file a new application instead of appealing: 

• you might lose some benefits, or not quality* for any benefits, and 

• we could deny the new application using this decision, if the facts and issues are the same. 

So, if you disagree with this decision, you should ask for an appeal within 60 days. 


If You Want Help With Your Appeal 

You can have a friend, lawyer, or someone else help you. There are groups that can help you find a lawyer or give you 
free legal services if you qualify. There arc also lawyers who do not charge unless you win your appeal. Your local 
Social Security* office has a list of groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, we must approve the fee before he or she 
can collect it. .And if you hire a lawyer, we will withhold up to 25 percent of any past due Social Security* benefits to 
pay toward the fee. 

Other Benefits 

Based on the application you filed, you are not entitled to any other benefits, besides (hose you may already be 
getting. In the future, if you think you may be entitled to other benefits you will need to apply again. 
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Vou Have Any Questions 

If you have any questions, you may call us toll-free at 1-800-772-1213, or call your local Social Security office at the 
number sho\m below. VVe can answer most questions m»cr the phone. You can also write or visit any Social Security- 
office. The office that serv'es your area is located at: 

SSA-BLUEFELI> 

3014 E CUMBERLAND RD 
BLUEFELD, VW2470! 

304 327-7671 

If you do call or visit an office, please have this letter with you. It will help us answer your questions. Also, if you plan 
to visit an office, you may call lAcad to make an appointment. This will help us serve you more quickly. 

Laurie Watkins 
R^cmal Crmimissioner 


Enclosures: 

SSAPub, No. 03-10058 
Disability’ Rules Factshcet 


CC; 
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DuPlEx 

Social Security 
Notice of Reconsideration 

From; Social Security Administration 


Date; April 4, 20 07 
Claim Numbej 



L^n receipt of your request for reconaderation we had your claim independently reviewed by a physician and 
disabiii^' examiner in the State agency which works with us in making disability determinations. The evidence in your 
case has been thoroughly evaluated; this includes the medical evidence and the additional information received since the 
original decision We fmd that the previous determination denying your claim was proper under the law. The last page 
of this notice identifies the legal requirements ktr your type of claim. 

The determination on your claim was made by an agency of the State. It was not made by your own doctor or by other 
people or agencies wTitirg reports about you. However, any evidence they gave us was used in making this 
determination. Doctors and other people in the State agency who are trained in disability evaluation reviewed the 
evidence and made the determination based on Social Security law and regulations, 

If you believe that the reconsideration determination is not correct, you may request a hearing before an administrative 
Jaw judge of the Office of Hearir^ and Appeals. If you want a hearing, you must request it not later than dO days from 
the date you receive this notice. You may make your request through any Social Security office. As part of the appeal 
process, you also need to tell us about your current medical condition. We provide a form for doing that, the Disability? 
Report-Appeal You may contact one of our offices or call 1-800*772-121.1 to request this form. (>, you may 
complete the report online at http^’/ww-w socialsecuritv-gov.-'disabilitv-dieaTing , Read the enclosed leaflet for a full 
explanation of your right to appeal. If you do not request a hearing of your case within the prescribed time period, you 
still have the right to file another af^licaticm at any time. 

How We Made the DecEslart 


The following evidence was considered in evaluating your claim in addition to the medical reports already in file. 

icceived 03/06/2007 

03/0W2007 

report received 03/20/2007 
eport received 03/13/2007 
.rt received 03/30/2007 
•eport received 02/12/2007 



We have determined that your condition is not severe enough to keep you from working We considered the medical 
and other information, your age, education, training, and work experience in determining ho^v your condition affects 
your ability? to work. 

You said that you are unable to work because of severe back and leg pain..nuinbness. insomnia due to pain, bulging 
disc; nerves, depre^ion. problems with memory and concentration.. 


The evidence shows that while you c^rience some restrictions as a rwult of your back and leg pain and numbness, 
you are able to perform some limited standing and walking should be able to perform work activities that do not require 
an excessive amount of these activities. Although you report difficulties with your nerves resulting in insomnia, 
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problems with your rnemory and concentrating, evidence sho^ that ycm contimie to be able to act. think and 
comniiinicate in your own interest. 

We realize that your condition keeps you from doing the type of work that you have done in the past, but it does not 
keep you from doing less demanding work. 

IT You Want Help With Your Appeal 

You can have a friend, lawyer, or someone else help you THctc are groups that can help you find a lawyer or give you 
free legal services if you qualify. There are also lawyers who do not charge unless you win your appeal. Your local 
Social Seairity office has a list of groups that can help you with your appeal. 

If you get someone to help you, you should let us know. If you hire someone, we must approve the fee before he or she 
can collect it. And if you hire a lawyer, we will withhold up to 25 p«t*nt of any past due Social Security benefits to 
pay toward the fee. 

Mew Application 

You have the right to file a new application at any time, but fUii^ a new application is not the same as appealing this 
decisioa If you disagree with dii5 decisicai and you file a new application instead of appealing: 

• you might lose some benefits, or not qualify for any benefits, and 

• we could d^y the new application using this decision, if the facts and issues are the same. 

So. if you disagree with this decision, you should ask for an ai: 4 )eai within 60 days, 

This decision refers only to your claim for beriefifcs under the Social Security Disability Insurance Program, If you 
applied fox other benefits, you will receive a separate notice when a decision is mode on that claim(s). 

If you have questions about your clain). you should get in touch with any Social Security office.. Most questions can be 
handled by telephone or mail. If you visit an office, however, please take this letter wiUi you. 
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Summarized below are legal requirements for the various fcpes of disability claims: 

DisabUit}’ Insurance Ciaim 

To be considered disabled, a person must be unable to do any substantial gainful wort due to a medical condition which 
has lasted or is expected to last for at least 1 2 months in a row. The condition must be severe enou^ to keep a person 
from working not only in his or her usual job. but in any other substantial gainful work. We look at the person's age, 
education, training and wwt experience when we decide whether he or she can Avork- 

Disabled Widow (Widower) Claim 

A widow, widower, or surviving divorced wife (age 50-60) must meet the disability requirement of the-isAv within a 
specified 7-year period.. A pCTSon may 'be considered disabled only if he or she has a physical or mental impairment that 
is so severe as to ordinarily prevoat a p^son from working The disability must have lasted or be expected to last for a 
continuous period of at lefUvt 12 months. 

Child Disability' Benefits . 

Childhood disability benefits may be paid to a person age 1 8 or older if the pereon has a disability which be^n before 
age 22 or within 84 months of the end of an earlier period of diildhood disability. The condition, whether ph>’sical or 
mental, must be sevK’e enough to keep the person from doii^ any substantial gainful work. We look at the person's 
age. education and previous training when we decide whether he or she can work. In additioa the condition must have 
lasted or be expect^ to -last for at lea.st 12 months in a row. 


Laurie Watkins 
Regional Commissioner 

Enclosure; 

SSAPub.No. 70-10281’ 

SSA-L928 


SiMpLeX 
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Physical Therapy • Occupational Thetapy 


FUNCnONAL CAPACITY EVALUATION 
SAPLING GROVE REHABILITATION SERVICES 


PATIENT: 

date: 

HRN: 

DOB; 

EMPLOYER: 
JOB TITLE; 



PHYSiOAN: 

DIAGNOSIS: 

CASE MANAGER: 


LumiMr desancrative dlic (Um8m and hunbar apondytosls 
wWi myaioi^y 


35 year-old whits mala was refensd to 
Funcdonal CaiMeity Evaluation by 

patient •tales ha wai i/^uied at work on 08Q5/05 when he was Dfling 
a n^iiing Jade Ha slates he left a pop in his back with immediate onset rf pain, which 
became more severe over the ned 2-S days. He hw undergone epidural steroid 
li^ecllm x2 without improwemetf as well as facet Joint injections x3 without 
Improvement He has been off woik since 08/26/05. 


SUBJECTIVE; The patisnt cunwBy rates his pain at 7 of 10. He describe the pain as 

owBtant in the lower back Hatwafly rscBsa^ Into the hips with cenatarrt pdn in the left 

lower eodremity to the knee. He reports occasional tingBng in the fact Maferally, 1^ 
greater than rigM as well as oocsdonal pain in tha i^ht tower extrenrty (Mijcft 

IncRcafaaisnotaeaevereastiwIeli R shodd be noted that he drove anmoimaieiy i V4 

hwJiB to the <Snlc this moinlno and last took his pain medcatlon M approximately 8S0 
a.m. Start of the evakiafion was 10:00 am. 


He dentes 


any dgnffioattt prior Injury to his cwranl Cmt^ainls. 

JOB UTIE: The patient states that hte job lequiisd ffegu^ liliing, 

pushing, puilii^^Stmng^ooping. and reaching of various aielghts occaakmally heavy. 

He statea he has been off work sinw the day after the mjury on 08/20/06, 
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Page 2 

Function^ Capadty EvaluaSon 

MUKHVoaiffiLeri^v ms^ssuha 


Date: 09060006 


IWTIALVrrAL SIGNS: 

Height 6'11’. 

Weigte: 217 pounds, 
ffiood pressure: 140/80. 

Heart itee: 84 bpm. 

Pain Rating: 6/10. 

TRUNK RAMGE OF HOTIQW! Using gonfomaWc technique. «» patieirt demonstrates 
the toHowteg range of ffloiian: 

Flexion 48* 

Extteision to neutral 
Ri^ side bending 15" 

Leflsldebeisling 20* 

He repwts pain primerVy with flexion, but also hss pain with ail other movements, 

cewiCAL HANGB OF MOTION: Using goniomalrie tedmique, the patient 
drenonsbates active range of motion as follows; 

Flexian 45* 

Extension 30* « 

Rotation right 55* 1' 

Rotation left 55* 

No specific complaints d pain with movement 

UPPER lamiEinTY range op motion: Using gonlomelric technique, the patient 
demonstrates activB range of motion of both upper extremities ^ossly wHhin normal 
limits with the except of shodder fleidon and abduction, which was limited to 
approxteiately 120’ due to low back pain. 

LOWgR BnwEMlTY RANGE OF IWTlCIH; Using gortiomeliiotechrtique. the patient 
demonstrates adne ranga of motion of both loww axtremities grossly withfri normal 
Mb w8h the excte/tien of bilateral^ hte fiexfon which was Knitted to 80° in tho sitting 
position due to low bad( pain. 

MANUAL MUSCLE TESTING: In tfio upper extramitias, the patient demonsMas gross 
^ strength with myotome testing altiioisgh he does compiata of pate with resisted 

Bhodder flexion and abducSoa Lower extrerntiy strength rneastffss as tetows: 

Right hiptieidcm 44/5 with low back pate 

Left hip flexion 3^ with low back pate 

R^ht knee flexion 5/5 

Lrtkneefleodon ' AH5 

Knee extension S/5btiateraKy 

LeftdorsMIeidon 4-/5 

Bteteral planter flexion 3/5 (the patient wu unable to perterm bilateral heel raise) 
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Pages 

Functional Capacily Eralualion 



MEUROLOeiCAL! Reflexes are 2t in bilaterally lower extremities at ttie knees and tire 
ankiM. The p^fli does report a sUgtti decrease in sensatkm in tire leA loot along the 
bottom; however, no specific dermatems. 

QATT: The patient ambiti^ with a Stooped smiewhat flexed poMure at the waist and 
the hips with a limp on the left. However, he does net uliOze an ass^tive device. 

CEWERAL OB8ERVATIOWS; The patient appears to be in acute rtistress frequei% 
shifting hie position, silting and elandngfreque^. rubbing his leg. When sMbig, he sits 
on aithiw hip iwt symmetiieally as weil as lam on his upper extremities. 

PALPAT10M: The patent Is moderately tender in bilateral lumbar paraspinato as well as 
along the PSIS. Modatate tenderness palpation of the centre! spine tfor^ LS-S1 
area. 

SPECIAL TESTS! UtEzIng Waddelts hk»voiganic physical signs of low back pain, the 
patient tested positive In 1 of s categories which included Emulation test (posffiye for 
axial loading). Other taeta patfac m ed Indbde straight leg raiaing which was positive at 
appfoxlmateiy 60* for low back pain, negative for neurological symptoma. Sitting straqht 
leg raise was positive for low back rain. 


HAHDGRIP STRENGTH TEST! The patient's static handgrip stnsr^ was assessed 
uskig the handheld dynamometer in postikm 9 for three trials with residts as folaws: 

Setting Right Ijg 

1 41 pounds ZOpeunds 

2 22 pounds 44 pounds 

3 25 pounds 44 poumfo 

COilMEWTS: The patient Is right hand dominant The values demontirated a 
ooefficient of varitelon greater than the acceptable 15% level suggesting en invelid test 
score and poor Of I n co n sis t ent effort on the patient's pert 

rytULTI^KTSmON handgrip strength test; The panenrs stelic hwrdgrlp 

strength was assessed using the handheld dynamometer at five positions with resuKs ee 


Setting 

Right 

LsS 

1 

30 pounds 

20 pounds 

2 

32 pounds 

40 pounds 

3 

SOpotmda 

46 pounds 

4 

37 pounds 

3(} pounds 

5 

29 pounds 

25 pounds 
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PuiKikinalCapaci^Evaluatitin Date; '08/26/2!^ 


COHmiENTS: The vahaes denionstrated tom the expect Bell shaped. ojrve when 
these are pk^ted on a graph suogesBng a valid eflbit 

BAWD EXCHANGE GRIP TESTi The patient was tested in position 3 on a handheld 
(^namonreterfbr bodi hands to assess what he could tnarAnaliy perlPmi and compare it 
to his one time manmuinstrei^ value from above. He perfkained 8 renditions to each 
hand «diae file evahiator moved the dynamometer to each hand. He 

demondrated a maximum value on the light hand of 47 pounds and 40 pounds on the 
left hand, this would demonstrete a correlation between static grip slrei^ testing and 
rapid exchange grip. 

MATERIAL HAWDUWG ACTVtTlES; 


(to) 

Ooeasionai Frequent 

Cmistent 

Lifting •' Floor to knucfcla preferred 

Unable to perform. 


Floor to knueWs leg Gft 

Unabtetopettotm. 


12laToknucktebacklift 

Unable to peefOtm. 


Knuckte to shoulder 

7.5 B». 3L7Stoa. 

1.9 lbs. 

Shoulder to overhead 

7.5 tea. 3.75 Iba. 

1.9 lbs. 

Denying ($0 feat) 

Unable to perform. 


Pushing ^feeO 

50 Iba. 26Rto. 

12.5 lbs 

PuEing (25 feat) 

Unable to perform. Tha patient was unable 
to walk bactovatds reporting Increasing 
numbness in the left tower extremity. Test 


was diseontinued. 


RjgteUnilaterelLift 

Unabls to perform. 


Right UnilatorBl Lift 

Unable to pertorm. 



COMMEWTS; With the liftteg test, the paiietft was unable to perform a squte or fbrward 
bend at the truik enough to reach the box wfth the exception of 12 inchee to kmidde at 
wMch point he was Mite to reach the box, but inable to PA the miidmum we^ which 
was 7.9 pounds due to pain. The patient rated his pain level as a 7 of 10 at the 
beginning of material handfing activities getting as high as 10 of 10 toward the end of 
material handiteo. He did request rest breaks snd indicated that ha needed to sit down 
teteteg ^htoeeded tolewlng tho loww level Nib. The paSant did make an effort to 
attempt the lifts; however, was not able to perform. 

The data suEsests that the patient Is capable of pedotmit^ the above friling capadttes. 
However, he coukt haw perhaps ytted more thai the vteues Ssted above, but due to 
bicrMSlng complante of pain, change in symptoim, and aftated body mechanics, wa did 
net prooe^ftitthar than the partIrxNarvatoea noted above. 

Projacted vateas regsNdlng ttte psNlent's abtiity to perform the abmre mmtiionad tasks on 
a orconsterrt basis are csIcUated tel tteiing the appnrdmtea 50% cd the vatuas 

In tire piterious cotemn. 
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Pi^5 


Nante; 

FuncUonal CapacSy Evaluation 


Date: <msiSI3K 

NtWIIATERIAI. HAMDUMG ACnvnreS: 


Never Occastonai Frequent Constant 

Reaching; 


X 

SrtQng: 


X 

StanC^; (i9to2ho(88alatime) 


X 

VU^king; (up to 2 hows at a tbna) 


X 

Rngaing: 


X 

Repeikiwe Bending; 

X 


KnMUng; 

X 


Static SquatfCrouch; 

X 


RepetUve Squat 

X 


AMemats Attn stvl Leg Movmnents; 


X 

Cnmung; 

X 

X 

Stair dlmbing; 



COMHBflS: It ehouU be noted the patient attamiiAed all acOvitlee; however, when 
petfMmirtd kneaEng and aquatEng the psISat was able to get Mo the posWon, but 
requited aaaialanoe to get out of the poaHion. Sitting was obsented to be 15 minutes or 
less before changing poa^ms or requesting to st^. Standing was again 15 to 20 
minutes before nquestiiig to siL IMth wallung. the peUent ambidated veiy slowly with a 
limp on the ML With stair climbing, the pa^ took 2 mimiles and 20 seconds to 
ascend and descend 12 steps which nonnally takes less than 30 seconds for the 
average individuaL With the steps, he petfotmed a stepto pattern leading with 

the toft lower extremftjr end requiring signilicant upper extremity supp^. 

PAIWRJWCTKWI QUESTtOWWAWES; In cohlunction MBi the Functional Capacity 
Evahratfon, Bie patient compiefod a series of fMn/fundlan questkmnaiies abo (o' the 
purpose of assessing the presence and degree of fo^rprapriate lilnesa behavior. The 
pab^ scored posi^ in 12 out of 14 (Megories, wtnch suggests a high level of 
Inappropriate Illness b^wior tram a si^ectlvs siandpoinL 


OBSEtWATIOWS AMD RECQUMENOATtONS 

1. The valtres given appear to be vafid and objectively did not present with qpnptcm 

rrugrOication or inapiHopriate illness behaviot; however, test queslfonn^ 
IfKScated high levels of nspproprMe iBness behavior. 

2. The pblent’sactlvittosqu^hkn for a sadentaiypl^sieal demand level of work 
hawvj nn the I t R n e iv a t i iieid of Labor S tan da rth i 33 pruned in the EhCfiOTOT of 
QeetaaBo i atf TWea . 

3. Refer the pmiant backta — ■ ■ vWi the findings of this Functional Capacity 

Evaluation In order to estabSsh his work capab'litteB and restrictions therein. 
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P^8 

Functional C^iacNy Ev^tiuatkm 



4. Baaed on the objective tmdinga of the Functional Cecity Evaluattoh it would 
awaar that the patent cotAj not return to work at t>& time. WUi t^reerved 
demoirelrab'on of the inabi^ to aS greater than IS ffibtutes or stand greatar than 
1 5 minutes, ths patient wotdd be bwtective in an ofRcesSiretion. tfowever, this 
daeiston as aiwa^ Is Ml to the (Sseraiian md judgmere of the nteidng pt^siiten 
based on Ms assessment and the dMa hem the patient's Functenal Cspaeity 
Evaluation. 

This evabater can orSy hope that the tmfings cf this evaliretion will help aid the 
pt^fslcirei, the patient, employe, and the Cass Manager n the tesoh^ of tlte 
caaa, or at least pns^ Mbmiaten to help aid tMs indvIcIuM In other employmenl 
oppwtunities for ilte individual. 

If I can be of furth er assiatanoe. please do not hesitate to contact me. Thank you very 
much, , ' “ fortherafonal of this nice genttsman. 


Stocerety, 



NYHfM> 

cc: ' -> "1. 
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03/06/20(17 TDE 17:40 


ENCOUOTER SUMMARY 
New Work Comp 



DATE: 02-07-07 


The to have back a&d left leg rclcrrcd pain. The patient was managed u 

i i conttn^Jated a fusion <md I concur that this was a reasonable 

option. The patient declined surgery and continues lo declihe surgery as of this day^ date. 

He has already undergone » FCE He is thcreron: by definition at He can return ti> 
work tomorrow with restrictions as outlined per FCE. His Uircct prescription is convened to 
Lurtab 7 J mg ti.d. 1190, one p.o. Li.d. p.r.n. with six mootb refill. Those can be renewed 
through this office or I would prefer through Southeasiern Pain Management. I do not seo 
any reason what so ever to escalate or increase his narcotic requirement and do believe that 
be should be referred to a pain mana^ment group so they um wean him from Lonab to 
andMntlammalorie.v uvi.T*[hC'COunter akMtc. 

His physical examination demoostraus a positive sitoight leg raise t>n the left. He does have 
the suggestion of anterror column ^iure on the right. He has no motor or smsury deficits. He 
has no calf atrophy. He does have some inouLsed hamstring tonicity. No spasm is identified 
although some tenderness is subjectively reponed to palpation at caudal L5-S1 level. 

DUGNOStS: 72152. 

Return visit here is to be p.r.n. Per Virpnia Work Dtmp standard and review of AMA 
Guides to the Evaluation of Penoaceat Impairment, 5th ^idon. the patient would haveO% 

impairmctiL 


Dictated but not edited by: ) 



MPI^aj 


DD: 02-07-07 DT;02-OP-07 


03/06/2007 5;i&;53FM Pagel 
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FtHin .ApjHVved 

OMBNa 09«NM13 


PSYCHIATRIC REVIEW TECHNIQUE 



ssiVHOTHIV. 

NH (If different from above) 

SSN 

I. 

MEDICAL SCMMARY 



A. Assessment is from: 8/25/05 to Present 

B. Medical Dispositj.on(s); ^ ^ ^ 

1. (Z1 No Medically Determinatle Impairment 

2. S Impairment(s) Not Severe 

3. CJ &npainnent(s) Severe But Not Ejqjected to Last 1 2 Months 

4. Q Meets Listing (Cite Listing) 

5. D Equals Listing (Cite Listing) 

6. Q RFC .Assessment Necessary 

7. Q C'oexisting Nonmental Impairmenl(s) that Requires Referral to Another Medical Specialty 

8. CJ Insui'flcient Evidence 


C. Categor>*(ies) Upon ^Vhich the Medical Disposition is Based: 

1 . Q 12.02 Orgaiuc Mental Disorders 

2. n 12, 03 Schizophrenic. Paranoid and Other Psychotic Disorders 

3. 0 12.04 Affective Disorders 

4. n 12. 05 Mental Retardation 

5. 0 12,06 Anxiety-Related Disorder 

6. O 12 07 Sematoforra Disorders . 

7- Q 12.08 Personality Disorders 

8. O 12, 0.9 Substance Addiction Disorders 

9. Q 12.10 Autism and Other Pervasive Developmental Disorders 


0 These findings complete the medical portion of the disability' determination. 


MQPC’s S^iiatiire 

Date 



4/4’2007 

Mama 

Code 


3S 

Fom SSA-lSOe-BK ( 9 - 2000 ) 
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II. 


DOCtmiENTATION OF FACTORS THAT EVIDENCE THE DISORDER 


A. 12.02 Organic Mental Disoi'dei's 


n Psychological or behavioral abnormalides associated with a dysftinction of the brain, . . as evidenced by at least one 
of tlie following: 

i. n Disorientation to time and place 
2- (Z1 Memory' impairment 

3. D Perceptual or thinking disturbances 

4. Q Change in personality 

5. D Disturbance in mood 

6. D Emotional lability and impairment in impulse control 

7. D Loss of measured intellectual abili^- of at least 15 IQ points from premorbid levels or overall impairment 

index clearly within the severely impaired range on neuropsychological testing, e g., the Luria-Nebraska, 
Halstead-Reitan, etc, 


D A medically determinable impairment is present that does not prwisely satisfy the diagnostic criteria above, 
Disorder 

Perlijient symptoms, signs, and iaboratoiy findings that substantiate the presence of the impairment: 


□ Insufficient evidence to substantiate the presence of the disorder (explain in PiWt IV, Consultant’s Notes). 


a) 


Focm SSA-2506-BK: (9-2000) 
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B. 12.03 Schizophrenic, Pai*anoi{l and Other Ps>’choticDisoi'dei's _ 

□ Psychotic features and deterioration that are p^tstent (continuous or intermittent), as evidenced by at Jeast one of 
fte following: 

1. CD Delusions or hailucinalions 

2. CD Catatonic or other grossly disorganized l>chaviar 

3. D Jncoherence, loosening of associations, illc^cai thinkii^ or poverty of content of speech if associated 

with one of the following: 

a. O Blunt affect, or 

b. □ Fiat affect, or 

c. O Inappropriate affect 

4. CD Emotional withdrawal and/or isolaticm 

n A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratc»>‘ findings that substantiate Ae presence of this impairment. 


n hisufficient evidence to substantiate the presence of the disorder (explain in Part IV. Consultiml's Notes), 


Fwni SSA'2506-BK {9-2000) 


( 3 ) 
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C. 12.04 Affective Disorders 

n Disturbance of mood, accompanied by s fti!! or partial manic or depressive syndrome, as evidenced by at least one 
of the following: 

1. O Depressive syndrome characterized by at least four of the following: 

a. C Anhedonia or pCTvasive loss of interest in almost all activities, or 
b- C Appetite disturbance witli change in weight, or 

c. D Sleep disturbance, or 

d. D Psychomotor agitation or retardation, or 

e. D Decreased energy, or 

f. C Feelings of guilt or wotthlessness. or 
g- C Difficult concentrating or thinking, or 

j h. D Thoughts of suicide: or 

i. D Hallucinatioras. delusions or paranoid thinking 

2 . O Manic syndrome characterized by at least three of the following: 

a. C Hyperactivity, or 

b. D Pressures of speech, or 

c. D Flight of ideas, or 

d. D Inflated self«esteem. or 

e. Q Deaeased need for sleep, or 

f. D Easy di.slractibility, or 

g. D Involvement in activities Aat have a high jwobability of painful consequences which are not 

recognized, or 

h. Q Haiiucinatic^.delusicmscv paranoid thinking 

3. □ Bipolar syndrome with a history of episodic periods manifested by the hill symptomatic picture of both 
manic and depressive syndromes (and currently characterized by cither or both syndromes) 

0 A medically determinable impairment is present that does not ].wecisely satisfy the diagnostic criteria above 

Disorder TP trtmnl for depresison 

Pertinent syn^toms, signs, and laboratory findings (hat substantiate the presence of this impairment (explain in 
Part IV, Consultant’s Notes, if necessary): 

C Insufficient evidence to substantiate the presoice of the disorder (explain in Part W, Consultant’s Notes), 


FwinSSA-2506-BK (5>-’000> 


<■0 
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D. 12.05 Mental Retardation 


O Significantly subaverage genial intellectual funrticming with deficits in adaptive functioning initially manifested 
during the developmental period; i.e., the evidence denKwistrates ca supports onset of the impairment before 
age 22, with one of the foIlo\Ting; 

1, D Mental incapaciW evidenced by deperidencs upon odiers for personal needs (e.g., toileting, eating, 

dressing, or bathir^) and mabiO^* to follow instructions such that the use of standardized measures of 
intellectual functioning is precluded* 

2, D A valid verbal, performance, Of full scale IQ of 59 or less* 

3. D A valid VCTbal, performance, or full scale IQ of 6Q Uirou^ 70 and a physical or other mental impairment 

imposing an additional nnd significant work-related limitation of hmctiwi* 

4. D A valid verbal, performance, orfull scalelQ of 60 Ihrou^ 70* 

n A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, .signs, and laboratory findings that substantiate the presence of this impairment. 


D Insufficient evidence to substantiate the presence of the disorder (explain in Part I\'. Consiiltanf s Notes). 

•NOTE: Ilcni? 1. 2 . .t. and 4 ctsrespojid to listing J2.05A. 12.05B. J2.0.^ and I2.05D. respectivd>’. 
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E. 12.06 Anxiety-Related Pisoi'ders 

D Anxiety as the predominant disturbance or eJ 5 »«ienced in tlie attempt to master symptoms, as evidenced by 

at least one of Ae foiloAving: 

1 . O Generalized persistent anxiety accompanied by three of the following: 

a. n Motor tension, or 

b. D Autonomic hyperactivity, or 

c. C] i^prehcrtsive e,^ctaUon. or 

d. □ Vigilance and scanning ' 

1 D A persistent irrational fear of 8 specific object, activity or situation which results in a compelling desire to 
avoid the dreaded object, activity’, or situation 

3, n Recurrent severe panic attacks manifested- by a sudden unpredictable onset of intense apprehension, fear, 
terror, and sense of impwiding doom occurrii^ on the average of at least once a week 

n Recurrent obsessions or compulsions which are a source of marked distress 

5, □ Recurrent and intrusive recollections of a traumatic experience, which are a source of marked distress 

E A medically determinable impairment is present that does not precisely satisfy the diagnostic criteria above, 

Disorder TP trtmt for anxiety 

Pertinent symptoms, signs, and laboratory tradings that substantiate the presence of lJus impairment: 


□ Insufficient evidence to substantiate the presence of the disorder (explain in Part H', Consultant's Notes). 


(«) 
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F. 12.07 Somatoform Disorders 

O Physical symptoms for whidi there are no demomtrable organic findings or known physiological mechanisms, as 
evidenced by at least one of the following: 

1. D Ahistoiy of mnltiple physical symptoms of several years duration beginning before age 30, that have 

caused tlie individual to take m^tctne frec^enUy, see a physician often and alter life patterns significantly 

2. n Persistent nonorganic disturbance of one of the following; 

3 . D Vision, or 

b. n Speech, or 

c. D Hearing, or 

d. n of a limb, or 

e/ n Mcrv’cmejit and its control (e.g, coordination disturbances, psychogenic seizure, akinesia, 
dyskinesia), or 

f. n Saisation (eg, diminished orheightened) 

3. □ Unrealistic interpretation of physical signs or sensations associated with the preoccupation or belief that 

one has a serious disease or inimy 

Cl medically determinable impairroent is present that does not precisely satisfy tlie diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory tlndii^ that substantiate the presence of this impairment; 


Cl Insufficient evidejice to substantiate the presence of die disorder Ce:q)lam in Part Consultant’s Notes). 


Foitii SSA-25W-BK (9-2000) 
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G. 12.08 Pei'sonality Disoi-dei^ 


Cl Inflexible and mniadaptive peisonality traits whidi cause cdflier significant impairmwit in social or occupational 
functioning or sxibjective distress, as evidwiced by ai least one of the foiloAting: 

I- O Seclusiveness or autistic thinking 

2. D Palhoiogicaily inappropriate su^iciousness or hostility 

3. D Oddities of thought, perception, speech and behavior 

4. D Persistent distuibanc« of mood or afl'e-ct 

5. O Pathologicaidependence, passivi^’, oraggressivity 

6. D hitense and unstable interpersonal reJaticmships and impulsive and damaging behavior 

Q A medically determinable impairment isprcscntthatdoes not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory findii^ that substantiate Ihe presence of this impahment: 


CH Insufficient evidence to substantiate the presence of the disorder (ejq^Iain in Part IV, Consultant’s Notes). 
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H. 12.09 Substance Addiction Disorders 

n Behavioral changes or physical changes associated with the regular use of substances that affect the central 
nerv'ous system. 

If present, evaluate under one or more of the most closely applicable listings: 

1. n Listing 1202 — Organic mental disorders* 

2. n Listing 12,0*1 — Affective disorders* 

3. n Listing 12.06 — .Anxiety-related disorders* 

4. D Listing 1 2.08 — Personality’ disorders* 

5. n Listing 11. 1 4 — ^Peripheral neuropathies* 

6. □ Listing 5.05 — Liver damage* 

7. n Listing 5.04 — (rastritis* 

8. n Listing 5. 08 — Pancreatitis* 

9. n Listing 1 1.02 or 11.0.3 — Seizures* 

D A medically determinable impairment is present that does not fffecisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory findings that substantiate the prreence of this impairment: 


D Insufficient evidence to substantiate the fffesence of the disorder (explain in Part I\^ Consultant’s Notes). 

•NOTE: Items 1. 3. 3. 4. 5. 6. 7, «. and 9 cone^ond to iisJioa: 12.W.4. 12.09B, 12.09C. 12.09D. I2,09E. IIOPF. 12.090. 13.09a find 12.09L 
lespectiveh’. If items 1.2. 3. we dicdccd. onN'Ihe rtMiiiwd ii£msina*sedi«is UA. DC. DE. ca' DGoftlie form need be dKcked. Tltt first 
Nock ruKler the disorder heading iu those subsectinis stmild sot be checked, unless the evidence sibstantiates tlie preseiKe of the disorder sepiu'Wc 
fiomtiie substniKe acldiction disorder. 
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I. 12.10 Autistic Disoitier and Other PeiTasive Developmental Disoi'dei's 

n Qualitative deficits in the development of reciprocaj social interaction, in the develc^mwit of verba! and nonverbal 
communication skills, and in imaginative activity. Often there is a markedly restricted repertoire of activities and 
intwests, which frequently are stereotyped and repetitive. 

1. Q Autistic disorder, with medically documented findings of all of the following; 

a. n Qualifetive deficits in reciprocal social interaction 

b. n Qualitative deficits in verbal and nonverbal communication and in imaginative activity 

c. n N&rfcedJy restricted repertoire of activities and interests 

2. n Other pervasive developmental disorders, with medically documented findings of both of the following: 

a. Q Qualitative deficits in reciprocal social interaction 

b. n Qualitative deficits in verbal and nonverbal communication and in imaginative activity 

n A medically determinable impairment is presort that does not precisely satisfy the diagnostic criteria above. 
Disorder 

Pertinent symptoms, signs, and laboratory fmdir^ that substantiate the presence of this impairment: 


Insufficient evidence to substantiate the presence of the disorder (explain in Part TV, CJonsultant’s Notes). 
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Lidicate to what degree the following fuTWtional iiniitaticms (which are found in paragraph B of listings 12.02-12.04, 
1 2.06-1 2.0S and 12.10 and paragraph D of 12.05) exist as a result of the individual’s mental disorcJer(s)- 

NOTE; Item 4 below is more than a measure of ftequoicy and duration. See 12.00C14and also read carefully the 
instructions for fliis section. 


Specify die iisling(s)(i.e., 12.02 through 12.IO)underwhidi the items below are beii^rated 12.04, 12.06 


FUNCTIONAL 

LKSIITATION DEGREE OF LIMITATION 


1 . Restriction of Activities 
of Daily LiiTHg 

None 

□ 

Mild 

0 

Moderate 

□ 

. Marked* 
□ 

Extreme* 

□ 

. Insufficient 
Evidence 
□ 

2. Difficulties in Maintaining 
Social Functioning 

None 

s 

MUd 

□ 

Moderate 

□ 

Marked* 

□ 

Extreme* 

□ 

Insufficient 

Evidence 

□ 

3, DifSaJltiesinMamtaining 
Concentration, Persistence, 
or Pace 

None 

□ 

Mild 

m 

Moderate 

□ 

Marked* 

□ 

Extreme* 

□ 

Insufficient 

Evidence 

□ 

4. Repeated Episodes of • 
Deaimpensation, Each of 
Extended Duration 

None 

a 


One 

or 

Two 

□ 

Three* 

□ 

Four* 
or , 

More 

□ 

Lisufficient 

Evidence 

□ 


‘‘Dqree ofliniili^oittivit tiK fiinctionnl aitcnci). 
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B. “C” Criteria of the Listings 


i. Complete this section if 12.02 (Organic Mental), 12.03 (Schizophrenic, etc.), or 12.04 (Affeciiv'e) applies imd the 
requirements in paragraph B of the appropriate Ustii^ are not satisfied. 


NOTE: Item I below is more than a measure of firequoicy and ditration. See 12,0004 and also read carefully the 
instructions for this section, 

n Medically documented history of a chronic organic mental (12-02). schizophrenic, etc. (12,03). or affective (12.04) 
disorder of at Ic^t 2 years’ duration that has caused nwre than a minimal limitation of ability to do any basic \vork 
activity, with symptoms or signs currently attenuated by medication or psychosocial support, and one of the 
, foHowir^: 

1 . D Repeated epi.sode.s of decompensation, each of extended duration 

2. Q Aresidual disease process that has resulted in such marginal adjustment O^ateven a minimal increase in 

mental demands or change in the environment would be predicted to cause the individual to decompensate 

.3. D Current history of 1 or more years’ inability to function outside a highly supportiw living arrangement 
. w'iUi an indication c»f continued need for such an arrangement 

0 Evidence does not establish the presence of the “C" criteria 

D Insufficient evidence to establish the presence of the “C” criteria (e.'q>]ain in Part IV', Cortsultant’s Notes). 


2. Complete this section if 12,06 (Anxiety-Related) applies gad the requirements ui paragraph B of listing 12.06 are 
not satisfied. 


D Coruplete inability to function independently outside the area of one’s home 
0 Evidence does not establish the presence of the “C” criteria 

n Insufficient evidence to establish the presence of the “C” criterion (explain in Part IV. Consultant’s Notes). 
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IV. 


CONSULTANT’S NOTES 


35 YOM ALLEGES nerve problems. 


9/27/05 reports somewhat anxious and depressed due to no improvement of his 
back symptoms. DX: anxiety. TX: start Wonopin 
3/9/06 reports he is continued on Klonopin. Notes fiili orientation, NAD 
5/4/06 reports he does not be in any acute physiologic distress and is not 
overtly depressed. 

ADLs: performs personal care with assistance, wife does household chores and 
cooking, does not drive due to his medications, handles finances, enjoys 
talking to family, he reports problems with concentration, reports using a 
cane for ambulation. 


No evidence of formal mental health treatment IP psych admissions. 

Suggest the claimant has a non-severe mental impairment. 

Based on the evidence of record, the claimant’s statements are found to be partially 
credible. 


RECON INFO: 

Worsening condition: Insomnia worse, anxiety problems. 

New conditions: Trouble concentrating, remembering and focusing. 

PRTF: 7/06: Easily responsive to stimulation. Oriented X 4. Well groomed, cooperative 
and has a normal ability to communicate. 12/06: Does not appear to be depressed. Noted 
to be taking Klonopin. 

ADL: Reports no significant changes in pain questionnaire answers and ADL’s from 
previous decision. 

Section 223 and section 1633 oi the Sociai Securiti’ Act authorize the information requested on thi.s form. The 
information provided will be used in making a decision on tins claim. Completion of this form is mandatory in . 
disability claims involving mental impairments. Failure to complete this form may result in a delay in processing the 
claim, hifontiation ftimished on this form may be disclosed.by the Sociai Security .Administration to another person or 
govemmentai agency only with respect to Social Security programs and to comply with federal laws requiring the 
e.\changc of information between Social .Security and another agency, 

VVe may also use the information you give us when we match records by computer. Matching programs compare oiu 
reccards with those of other Federal, State, or local government agencies. Many agencies may use matching programs 
to find or prove that a pemon qualities for benefits paid by the Federal government The law allows us to do this even 
if you do not agree to it 

Explanations about these and other reasons why information about.yuu may be used or given out are available in Sociai 
Security offices. If you want to learn more about this, contact any Sociai .Security office. 

P.APERWORK REDUCTION .ACT ST.ATEMENT: The Paperwork Reduction .Act of 1995 requires us to notify you 
that this information collection is in accordance with the clearance requirements of section 3.307 of the Papenvork 
Reduction .Act of 1 .99.5. We may not conduct or sponsor, and you are not required to respond to, a collection of 
information unless it displays a valid 0MB control number. We estimate that it will take you about 1 .5 minutes to 
complete this form. This includes the time it will take to read the instructions, gather the necessary facts and fiii out the 
form. 


( 11 ) 
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Suggest no changes to original decision. 


Section 223 and section 1633 of the Social Securi^' Act authoris the information requested on this form. The 
information provided will be used in making a decision on this claim. Completion of this form is mandatory in 
disability claims involving mental impairments. Failure to complete this form may result in a delay in processing the 
claim. Information furnished on this form may be disclosed by the Social Security .Administration to another person or 
governmental agency only with respect to Social Securi^- programs and to comply with federal laws requiring the 
exchange of inforruation between .^lal Security and anoAer agency. 

VVe may also use the information you give us when we match records by computer. Matching programs compare our 
records with those of Other Federal. State, w local government agencies Many agencies may use matching programs 
to find or prove that a person qualifies for benefits paid by the F^eral government The law allows us to do this even 
if you do not agree to it 

Explanations about these and other reasons why information abwit you maybe used or given out stre available in Social 
Security offices. II' you want to learn more about this, contact any Social Security office. 

PAPERWORK REDUCTION ACT STATEMENT: The Faperw'ork Reduction Act of 1995 requires us to notify you 
that this information collection is in accordance with the clearance requirements of section 3507 of the Paperwork 
Reduction Act of 1 995. We may not conduct or sponsor, and you are not required to respond to, a collection of 
information unless it displays a \'alid OMB control number. We estimate that it will take you about 15 minutes to 
complete this form. This includes the time it will take to read the instructions, gather the necessary fa cts and fill out the 
form. 
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From: 




Case History Q ini-TIAL HECON □ AU □ OHO 

O Congressional or Controlled Inquiry 
J23 Reopening of Prior Decision 
O Prior AU. AC, Court Decision 

n Prior Disability Established to _________ 



Please Review the Medical Evidence and Respond to the following: 

^ Please provide an assessment of the individual'a current residual functional capacities. ^ Physical ^ Mental 

0 SSI Childhood - Please prepare SSA-538 

0 Please provide an assessment of whether there has been medical improvement (Mi) in the inividual's impairment(s) anee CPD. 

If Ml has occwred, adecison is needed as to whether Ml is related to toe individual’s ability to work. 

0 CPD was based on meefing/equaling listing 

Q RFC Comparison Needed. 

O Specific problems or questions: 

Please see form in shared drive. Suggest no changes to original decision. 


□ teri 

Q CDR involved 

CPD Date 

Cess. Date 

0 Age 18 Redetermnation 
□ OtlK' 
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A. EXERTIONAL LIMITATIONS 
miNone established. (Proceed to section B.) 

1 . Occasionally lift and/or cairy (including upward pulling) 

(maximum) — when less than one-third of the time or less than ten pounds, explain the amount 
(time/pounds) in item 6 . 

n less tlian 10 pounds 
n 10 pounds 
. El 20 pounds 
r~l 50 pounds 
n 100 pounds or more 

2. Frequently lift and/or cany' (including upward pulling) 

(maximum) — when less than two-thirds of the time or less than ten pounds, explain flie amount 
(time/pounds) in item 6. 

n less than 10 pounds 
El 10 pounds 
n 25 pounds 
n 50 pounds or more 

3. Stand and/or walk (with normal breaks) for a total of - 

n less than 2 hours in an 8-hour workday 

El at least 2 hours in an 8-hour workday 2-3 hours 

D about 6 hours in an 8-hour workday 

n medically required hand-held assistive device is necessary for ambulation 

4. Sit (with normal breaks) for a total of - 

Q less than about 6 hours in an 8-hour workday' 

El about 6 hours in an 8-hour workday 

r~| must periodically alternate sitting and standing to relieve pain and discomfort. (If checked, 
exi^lain in 6.) 

5. Push and./or pull (including operation of hand/foot control.^) — 

El unlimited, other than shown for lift andfor carry' 
n limited in upper extremities (describe nature and degree) 

CD limited in lower extremities (describe nature and degree) 

6. Explain hpw and why the evidence supports your conclusions in items 1 through 5. 

Cite the specific facts upon which your c<Miclusions are based. 


See Attached 
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B. POSTURAL LIAHTATIONS 


[H None established. (Proceed to .section C!) 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


The ciairoant is able to ^ n • n 

freq.«ndyese ramps and Frequently Occ^onally 

Climbing - ramp.^stairs climb stairs. Theclaiiaant D D 

- ladder/rope/scaffolds shouldnever climb ladders. 

Balancing ropes or scaffolds. g] . □ 

Stooping O S 

Kneeling S D s 

Crouching 0 0 

Crawling 0 O 


Never 

0 

n 

n 

n 

□ 

□ 


When less than two«thirds of the time for frequently or less than one-third of the time for 
occasionally, fully describe and explain. Also e.^lain how and why evidence supports your 
conclusions in items 1 through 6. Cite the .specific facts upon which your conclasions are baasecl. 


See Attached 


C MANIPtTLATIVE LEVflTATIONS 
0 None established. {'Proceed to section D.) 


1. Reaching all directions (including overhead) 

2. Handling (gross manipulation) 

3. Fingering (fine manipulation) 

4. Feeling (skin receptors) 


LIMITED 

□ 

□ 

□ 

□ 


UNLIMITED 

□ 

□ 

□ 

□ 


5. Describe how the activities checked "limited" are impaired. Also, explain how and why the 
evidence supports your conclusions in item I through 4. Cite specific facts upon which your 
conclusion is based. 


See Attached 


D. VISUAL LMTATIONS 

0None established. (Proceed to section E.) 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 


Near acuity 
Far acuity 
Depth perception 
Acoommodation 
Color vision 
Field of vision 


LMTED 

□ 

□ 

□ 

□ 

□ 

□ 


UNLDVnTED 

□ 

□ 

□ 

□ 

□ 

□ 


Describe how families checked "limited" are in^ired. Also explain how and why evidence 
supports your conclusions in item 1 through 6. Cite specific facts upon w'hich your conclusions are 
based. 


See Attached 
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E. COMMUNICATIVE LIMITATIONS 
E] None established. (Proceed to section F.) 

LIMITED UNLIMITED 

1. Hearing CD 

2. Speaking ■ CD 

3. Describe how the faculties checked in ’’limited" are impaired. Also, explain how and why the 
evidence supports your conclusions in items 1 and 2. Cite the specific facts upon which your 
conclusions are based. 


See Attached 

F. ENVIRONMENTAL LIMITATIONS 
D None established. (Proceed to section 11.) 


AVOID AVOID EVm 
CONCENTILATED MODERATE AVOID ALL 
ITNLIMITED EXPOSTOE EXPOSURE EXPOSLUE 


1. Extreme cold 

B 

□ 

□ 

□ 

2. Extreme heat 

0 

□ 

□ 

□ 

3. Wetness 

0 

□ 

□ 

□ 

4. Humidity 

0 

□ 

□ 

□ 

5. Noise 

0 

□ ■ 

. □ 

■ □ 

6. Vibration 

0 

□ 

□ 

□ 

7. Fumes, odors, dusts, 
gases, poor ventilation, etc. 

0 

□ 

□ 

□ 

8. Hazards (machinery, 
heights, etc.) 

□ 

□ 

□ 

0 


9. Describe how these environmental factors impair activities and idenlily hazards to be avoided. Also, 
explain how and why evidence supports your conclusions in items 1 through 8. Cite the specific 
facts upon which your conclusions are based. 


See Attached 
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U. SYMPTOMS 

• For symptoms alleged by the claimant to produce physical limitations, and for \vhich the following have 

not previously been addressed in section I, discuss whether: 

A. The s\'raptom(s) is attributable, in ycMir judgment, to a medically determinable impairment . 

B. The severity or duration of the symptom(s), is in your judgment, is disproportionate to the expected 
se\’erity or expected duration on the basis of the claimant's medically determinable impairment(s). 

C. The severity of the symptom(s) and it's alleged effect on function is consistent, in your judgment 
with the total medical and non-medical evidoice, including statements by the claimant and others, 
obser\^ations regarding activities of daily ii\ing, and alterations of usual beha'ior or habits. 

See Attached 


in. TREATING OR EXAMINING SOURCE STATEMENT(S) 

A. Is treating or examining source statem^t(.s) regarding the claimant's physical capacities in file? 

S Yes O No (includes situations which tliere was no .source or when the 

sources) did not provide a statement regarding the claimant’s 
physical capacities.) 

B. If yes, are there trealing'e.xaniining source conclusions about the claimant’.s limitations or restrictions 
which are significantly different from your findings? 

S Yes □ No 

C. If yes, e.xplain why tho.se conclusions are not supported by the evidence file. (Cite the source'.s 
name and the statement date) 

See Attached 


MH)ICAL CONSULTANT'S SK^ATURE 

MEDICAL CONSULT.ANT'S CODE 

DATE 


32 

^'yoi 
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RFC Continuation 

Sections Being Modified 


SSA-4734-IIA - Physical RFC 
a Section I. Limitations 

a Section U.. Symptoms 

a Section HI. Medical Source Statements 


SSA^734-BK-Sup- 
□ Section III. 


Mental RFC 

Functional Capacit}' A.ssessment 


SSA-538-F6-> Childhood Disabilitv Evaluation Form 

□ Section III. Explanation of Findings 



J5SA-250<i-BK-PRTF 


□ 


Ps}'chiatrjc Review Technicpie Form 


These findings c omplete the medical portion of the disability determination. 

The claimant alleges disability due to severe back and leg pain, nerve problems, numbness, insomnia due to 
pain, and bulging disc. He reports his condition. He alleges that these symptoms result in limitations in 
.standing, walking, lifting, carrying and performing at a consi^ent pace. The medical evidence establishes a 
medically determinable impairment of DDD. 

09/19.-05: MRI showed right posterolateral L4-5 disk bulge w/o herniation or 
mass effect; asymmetric lumbosacroiliac articulation; minimal levoscoliosi.s. 


12/14/05: TP noted claimant c/o continued bilateral LE pain to his thighs 
despite ESI on 1 1/17/05. 2ad ESI administered. 


02/02/06: CT showed minimal DDD at L4*5 and L5-S1 w/o evidence of ner^’e root 
compression. Normal bone scan study. 

03/14/06: lumbar discogram showed abnormal pain and left-sided teg pain at 
L5/S1; right-sided facet arthrogram produced back pain and bilateal leg pain; 
positive concordant back pain at S1/S2 with a posterior teat within the disc. 

TP assessed that the caudal lumbosacral disc junction wa.-? the major problem. 

03/27/06: TP noted no acute physiological distress, back pain with walking and 
getting up, 21 7ff, positive SLR on the left at 70 degrees. TP noted probable 
construct and dynamic stabilization of the symptomatic disc, fijsion of the 
.syniptomatic disc with a rudimentary disc, and a facet joint hision. 


5/4/06 Lu - clmt wishes to proceed with pain mgmt before having surgery. PE; 
2 1 7 lbs, positiv'e SLR on left, moves about with an antalgic gait. DX: 
multi-level DDD, accelerated by his work injury. 


ADLs; performs persoaai care with assistance, wife does household choi'es and 
cooking, does not drive due to his medicntiQn.s, handle.^ finances, enjoys 
talking to family, he reports problems with concentration, reports using a 
cane for ambulation. 
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In assessing the credibility of the claimant’s statements regarding symptoms and their effects on function, his 
medical history, his activities of daily living, the type of treatment he received, his response to treatment, 
observ'ations and the consistency of the evidence were considered. 

The claimant has described daily activities that are significantly limited. This is con.sistent with the limitations 
indicated by other evidence in this case. He requires an assistive device to ambulate. 

Based on the evidence of record, the claimant’s statements are found to be partially credible. 

The medical source opinion of the treating source , ' in the report dated 5./4/06, indicates tliat the 

claimant is unable to work. This is an issue resein'e<l to the Commissioner. However, consideration Ava.s given 
to this opinion. 


‘jxw. 32 4>’y07 

Si^Qtiqe 


BRECON INFO: 

\\'Orsening: back & leg, in.S‘omnia and anxiety. 

New conditions: trouble concentrating, focusing & rememboing. 

7/06: Gait normal. Sitting on R buttock with L leg in ext«ision. L-Spine with tenderness off midline bilaterally 
in a s^mimetrical distribution diffusely severe. Muscle spasm biiaterally in a symmetrical distribution. 

Active ROM. Flexion restricted LBP present bilaterally- severe. Extension restricted to 1 degrees LBP present 
bilaterally- severe. Passive ROM. Flexion restricted, extension restricted. Neuromuscular exam normal. 

Sacral spine with moderate tenderness in midline. Legs with normal inspection, ROM, muscle strength, tone 
and stability. CN 1-12 intact & symmetrical. Motor & sensory exams WT4L. DTR's 2-Hhrougho«t. 8/06: 
Underwent injections for back pain. 9/06: FCE: Noted to ambulate with a stooped somewhat flexed posture at 
the waist and the hips with a limp on the L. Does not need an as.sistive device. Reflexes 2+ in bilaterally LE. 
Slight decrease in sensation in the L foot along the bottom however no specific deimatome. FCE limits 
claimant to sedentary physical demand le\'el of work, but is unable to sit greater than 1 5 minutes or stand 
greater than 1 5 minutes. The P.T rep further notes that Hie claimant would be ineffecti\'e in an office situation. 
10/06: Positive SLR on L. Decreased sensation in L leg below the knee. Othenvise has 5/5 strength in LE's. 
Gait is markedly antalgic and ambulates very slowly. Sits wth all weight on R hip with L leg extended out 
in front. 12/06: Antalgic gait favoring L leg. Appears to have good strength in the LE but this is compromised 
because of L knee pain & back pain, DX: Multilevel lumbar DDD wth deterioration. Several abnormal discs 
which would probably benefit from ,in interbody fusion as well as D>'nesys instrumentation. 2.''07: C^'O back& 

L leg pain. Recommended a fusion. Patient declines surgery. Already undergone an FCE and therefore by 
definition is at MMI. Exam: Positive SLR on L. Suggestion of anterior column failure on R. No motor or 
.seasoiy’ deficits. No calf atrophy. Some increased hamstring tonicity. No spasm identified although .some 
tenderness i.s subjectively reported to palpation at caudal L5-S1 level. 

Per in the report dated 2/7/07 indicates that the claimant is able to return to work with 

restrictions. . This is an issue resented to the Commission and is given appropriate weight and considered. 

Per ..J ! J in the report dated 12./7/06 indicates that the claimant is unable to work. This is an 

issue reserv'ed to the Commissioner and is given appropriate weight and considered. 
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ADL; Reports no significant changes in pain questicmnaire answers and ADL's from previous decision. 
Suggest no changes to original decision. 
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SOCIAL SECURITY ADMINISTRATION 
Office of Disability Adjudication and Review 

DECISION 

IN THE CASE OF CLAIM FOR 


Period of Disability and Disability Insurance 



■ (Wage Earner) (Social Security Number) 


INTRODUCTION 

The claimant filed a Title II application for Disability Insurance Benefits on May 2, 2006 
(protective filing date), alleging disability since August 25, 2005. After initial and 
reconsideration denials^ he requested a hearing. The heating was held on January 25, 2008 in 
Bluefield, West Virginia, with the undersigned Administrative Law Judge presiding by 
videoteleconference. The claimant appeared and testified, represented by • 

Attorney at Law. Also testifying was . “ '' vocational expert-. 


ISSUES 

The general issue is whether the claimant is entitled to a period of disability and Disability 
Insurance Benefits under sections 216(i) and 223 of the Social Security Act. The specific issue 
is whether he is under a disability, which is defined as the inability to engage in any substantial 
gainful activity by reason of any medically determinable physical or mental impairment that can 
be expected to result in death or that has lasted or can be expected to last for a continuous period 
of not less than 12 months. 


EVALUATION OF THE EVIDENCE 

The record reflects that the claimant met the disability insured status requirements of the Social 
Security Act on the alleged onset date, and will continue to do so at least through December 31,. 
2010 (Exhibit 3D). 


Permanent Subcommittee on Investigations ! 
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At the hearing, the claimant testified that he has a general equivalency diploma and past relevant 
work as a welder. He said he has not performed any gainful activity since August 2005, and 
claimed disability due to back pain that precludes atting or standing more than 1 5 minutes at a 
time. Claimant testified that pain has persisted despite epidural steroid injections, use of a back 
brace and TENS unit, and treatment at a pain clinic, and repotted that he does ve^ little during 
th^ouree of the day. The vocational expert testified that claimant’s past relevant work as a 
skilled job performed at the heavy level of exertion, provides no skills that are 
transferable to sedentary work. 

The medical evidence reveals that the claimant saw ■■ ■ "n for orthopedic evaluation on 

September 6, 2005 and related lower back pain that had persisted since ah injury at work on 
August 25, 2005. MRl of the lumbosacral spine on September 19, 2005 showed right, 
posterolateral disc bulge at L4-5 (Exhibit IF). Claimam had a series of epidural steroid 
injections (Exhibit 3F), but records from the treating physician indicate that symptomatology 
persisted (Exhibit 4F), Claimant was advised to consider surgical intervention, but he elected to 
pursue treatment from a pain management center (Exhibit 16F). Results of Functional Capacity 
Evaluation on September 26, 2006, which showed claimant to be incapable of sitting or standing 
more than 15 minutes at a time, indicate that he is incapable of even sedentary work amivity 
(Exhibits 1 IF and 12F). Subsequent records from — document radiculopathy in the 
lower extremities with positive straight leg raising bilaterally, and “* a* indicated that he 
concurs with recommendation for spinal fusion (fehibits 19F, 22F, and 27F). 

The record reflects that the claimant was ^ years old on the alleged onset date and has a general 
equivalency diploma. There is no evidence to suggest that he has performed any gainful aetivity 
since August 25, 2005. The claimant has a back disorder, which is “severe” as that term is defined 
in the Regulations. Though severe, it does not meet or medically equal the requirements of any 
impairment listed in 20 CFR Part 404, Appendix 1 to Subpart P, 

The claimant’s description of his limitations is'consistent with the medical evidence of record, and 
his testimony is credible. After consideration of all evidence of record, the undersigned concludes 
that back disorder can reasonably be expected to produce chronic pain and physical limitation that 
would preclude performance of even sedentary work on a regular and continuing basis. In 
reaching this conclusion, the undersigned has reviewed the opinions of the state medical 
consultants pursuant to 20 CFR 404.1 527 and Social Security Ruling 96-6p. Claimant was denied 
initially and upon reconsideration based on a finding that he is able to perfoim work at the 
sedentary level of exertion that does not involve exposure to hazards (Exhibits 8F and 17F). 
Because these opinions were rendered by non-examining physicians and are not supported by the 
objective medical evidence of record, they are entitled to very little weight. With due consideration 
of Social Security Ruling 96-9p, the undersigned concludes that the occupational base is eroded to 
the point that there do not exist a significant riumber of jobs which the claimant is capable of 
performing. Accordingly, the claimant is under a “disability” as defined by the Social Security Act 
aixl Regulations. 


See Next Page 
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FINDINGS 

After careful consideration of the entire recori the Administrative Law Judge makes the 

following findings; 

1 . The claimant met the disability insured status requirements of the Social Security Act on the 

alleged onset date, and will continue to do so at least through December 3 1 , 20 1 0, 

2. The claimant has not performed substantia] gainful activity since August 25, 2005 . 

3. The claimant has a back disorder, which is “severe” as that term is defined in the 
Regulations. 

4. The claimant’s impairment does not meet or medically equal the requirements of any 
impairment listed in 20 CFR Part 404, Appendix 1 to Subpart P. 

5. The claimant’s assertions concerning his ability to work are credible, 

6. Limitations imposed by back disorder preclude performance of even sedentary work on a 
regular and continuing basis. 

7. The claimant is unable to perform past relevant work as a welder. 

8. The claimant was years old on the alleged onset date, and accordingly is a younger 
individual. 

9. The claimant has a general equivalency diploma. 

10. The claimant has not acquired any skills firom past relevant work that are transferable to 
other jobs at the sedentary level of exertion. 

11. Considering the claimant’s limitations, he cannot make an adjustment to any work that 
exists in significant numbers in the national economy; a finding of “disabled” is therefore 
reached in accordance with the provisions of Social Security Ruling 96-9p. 

12. The claimant has been under a disability, as defined in the Social Security Act and 
Regulations, since August 25, 2005. 


DEaSION 

It is the decision of the Admirustrative Law Judge that, based on the application protectively 
filed on May 2, 2006, the claimant is entitled to a period of disability commencing August'25, 
2005, and to Disability Insurance Benefits under sections 216(i) and 223, respectively, of the 
Social Security Act. 


See Next Page 
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Any benefits to which claimant may be entitled are subject to ofiset to reflect receipt of Workers’ 
Compensation payments. 


The undersigned recommends that a medical review be ^nduc ted within one year in order to 
determine if there has been medical improvement ir'clSn^t’s condition yrith contij 
treatment. / / 'v 



Wchiu'd L. Swartz 
Admim'strative Law Judge 


Date 
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(The following is a transcript in the video hearing held before 
Richard L. Swartz, Administrative Law Judge, Office of Disability 
Adjudication and Review, Social Security Administration, o“ 

January 25, 2008, at Bluefield, West Virg inia, in the case 
Social Security Number Claimant 

person and was represented by — Attorney. Also present was 
■ , Vocational Expert.) 

(The hearing commenced at 2:16 p.m. on January 25, 2008.) 

OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 



appeared in 


ALJ: We're ready to proceed with the hearing in the case of 

Claimant. Is your name 
CLMT: Yes, sir. 

ALJ:SBBHV I have your Social Security Number as ’ 

CLMT: Yes, sir. 

ALJ: Is your mailing address, 

CLMT: Yes, sir. 

ALJ: This is a claim for. Disability Benefits. I'm Judge Richard 

L. Swartz with the Office of Disability. You're being represented 


today by your attorney, — j (Phonetic) ? 

CLMT: Yes, sir. 

ALJ: . Counsel, we have an exhibit file in this gentleman' s claim 
with the materials you submitted most recently that have been added to 
the file, and the last exhibit now is number 28, Section F. Have you 
had an opportunity to review that file? 

ATTY: Yes, sir. 

ALJ: Do you have any, objections to including any of those 


materials? 


ATTY: No, sir. 

ALJ: We show the exhibit file that is dated today part of 


Permanent Subcommittee on Investigations 


EXHIBIT #18h 
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Q Okay. What was you doing for them? 
was 

Q Okay. It looks like the record shows you had an accident while 
you was working for them. Is that right? 

A Yes, sir. 

Q If you would, briefly explain to the judge what happened to 
you. What, what were you doing and how were you hurt? 

A Me and another colleague was lifting a miner jack out of the 
wash tank, and I just felt something snap in my back and -- 

Q How much does this jack weigh approximately? 

A I, it, it was maybe 150 pounds. Something like that it was. 

Q Okay. All right. 

A Who'd you go first to get treatment with over this problem? 
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I went to — first to 
Was that iW«" (Phonetic) or — 

It was the emergency — r-' it was. 

Oh, okay, okay. 


I had to see him at the emergency room, and then he told me to 
see my family doctor the next day, and then — 

Q Which was who? 

A — - 

Q Okay. I figured we'd get to him. Okay. Now a good part of the, 
your medical records covers, looks like it was ■ """ (Phonetic) 

and i - (Phonetic). What kind of doctor is 

A He's a neurosurgeon. 

Q Okay. Back specialist? 

A Yes, sir. 


Q Okay. What, what brought j'ou, what brought you to 

«• 

Did — were you referred there by one of your other doctors? 

A Yes. 

Q Okay. 

A I seen him -- '** referred me to . and i-r. 

he was a orthopedic doctor, I guess, so he referred me to a 
neurosurgeon, which was * “ 

Q Okay. What did — what did Dr. — w^ll, are you still treating 
with him? 

Q Right . 

A No, he left, and was his partner, so 


took 
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over his patients. 

Q Okay. We'll go back to m — I for just a niinut|. What did 
he do for you? What kind of treatment did he give, give you? 

Pl Well, he give me epidural shots. Facet Injection shots — 

Q Did he run any tests on you? 

A MRI, also FCE test or — 

Q Right. 

A I had to have that and — 

Q One of the things I wanted to mention to you, it looks like 
back in February of '06, February 9th of '06, he was speaking about 
installing some hardware In your lower spine and also doing fusion 
surgery as well. Did he discuss that with you? 

A Yes, sir, he did. 

Q Okay. What was the conversation? I mean, did, did, did he say 
that was the only alternative you had — that he was looking at or — 
how did that — 

A Well, it was, you know, he said, you know, either that or just 
learn to live with it, you know? That was basically, basically all he 
could do, you know, but — 

Q Now you'd mentioned the FCE. Did you make it through the FCE 

okay? 

A Well, I had a lot of trouble out of it, but, you know, they, 
you know, determined, you know, I couldn't stand, you know, over 15 
minutes, whatever, couldn't sit, you know — 

, Q Well, one of the things they put in there was sit for around 
15 minutes is, it's kind of painful for you. 
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A Yeah. 

Q Are those limitations, and this was, I believe, September of 
'06, September 26, '06. Are those limitations still accurate? Or are 
they or are they not accurate as we sit here today? 

A Yeah, yeah, they’re accurate. 

Q Okay. 

A Yeah, they're still the same. I can't hardly sit or stand. 

Q Well, as far — and you mentioned going to ■ — next. 

What if anything has - been able to do for you? 

A Basically, he, he tried to, you know, he give me some of the 
epidural blocks, you know, and of course they didn't, they didn't faze 
it none. That's you know, other than medications, that's all. That's 
all of it. 

Q And he, i ~i had mentioned in July 18th of last year 

2007, that, that you've been wearing a back brace. Do you use the back 
brace now? 

A Yes, sir, yes. Yeah, he prescribed me a back brace. Yes, sir. 

Q Okay. 

A And a TENS unit, too, also. 

Q A TENS unit as well. 

A The pain clinic is the one that prescribed me the TENS unit. 

Q Okay. 

A So. 

Q What type of — well, who's the doctor you see at the pain 
clinic now? 


A Well, 


( Phonetic) . 
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Q - 

A Yes, sir. 

Q Okay. What have they been doing for you down at the pain 
clinic? 

A They, the TENS unit, you know. Basically, just — see, now 
they tried to, they give me some of those epidural blocks, too. 

Q Epidural? 

A Yes. They was like maybe . cortisone, or something. But I had, 
the last one I had, the cortisone, I (Phonetic) said it you 

know, interacted with the nerve roots where they were irritated so 
bad. 

Q Right. 

A And I had a lot of trouble of it, so wouldn't give me no more 
of them. 

Q Okay. 

A So that's basically it, other than medication and TENS unit; 
that's basically all what they're doing now. 

Q Okay. What, it looks like you're being treated some with.-«— 
Phonetic) . Is she a counselor? 

A Yes, sir. 

Q What, what are some of the things she's been treating you for? 

A Well, depression, anxiety, you know — 

Q Is this stuff due to the, due to the, the, the accident? I 
mean, were you doing okay beforehand? Before this accident? 

A Well, yeah. I mean, I just was getting really depressed, you 
know, where I can't do nothing. 
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Q Okay. 

A Yes, sir. 

Q One of the things' — well, actually, some of the things she 
had mentioned. in one of her notes that I — that you're nowadays 
easily aggravated, irritated. What, explain that for us. 

A I just, seems like, you know, everything bothers me, you know. 
Anything loud, you know, TV, anything like that, or even my young-un, 
you know? 

Q How old is your — 

A He's eight. 

Q Okay, so — 

A Sometimes, you know, he, like, he runs through the house, 
a-hollering, it just goes all over me. 

Q Okay. Are you living in any way as far as interacting with 
your son? 

A Well, I, you know, I can't do none of the things I used to do 
with him, you know. I, I still spend time with him, you know, doing 
what I can with him, but it's not like I, you know, do very much with 
him. 

Q Okay. How, you know, overall, generally speaking, with the 
difficulties you've been having, explain for the judge if you would, 
how you function throughout the day, after, you know, starting when 
you get up in the morning. I guess first place would be how do you, do 
you sleep okay at night? 

A No, sir, I don't. Sometimes you know I wake up during the 
night. You know, I hadn't been asleep, maybe, two hours or so, and — 



866 


8 

Q Do you take medications Toefore you go to bed? 

A Yes, sir, and sometimes, you know, when it wears off, like, a 
couple hours, you know, I have to get up because of my back's real 
stiff and hurting my legs and stuff, and I have to get up, move 
around, take more medicine before I, you know, get anymore relief 
again. 

Q Are you sleeping in a regular bed? 

A No, sir. Most time I sleep on a sectional couch. 

Q Okay. 

A So regular bed, it seem like it, almost soft or something, I 
don't know what it is. Seem like I'm cut in two from my waist down 
when I try to sleep in a bed. I sleep on a hard couch. 

Q When you do get up and start moving around, what do you do 
throughout the day? 

A Well, you know, different days bring along different things, 
you know. According to how I feel, you know, sometimes I, you know, I 
might, if it's pretty out, I might get put and walk around the, you 
know, the place — or enjoy that or, you know, usually I, I end up 
having to go on back into the house. 

Q During the summertime, do you do any outside working, around 
the home, for example, mowing the grass? 

A No. 

Q Who does that? 

A I, usually, my brother-in-law or my nephew will. 

Q Okay. How about house work? For example, doing some dishes or 
vacuum cleaning, things like that, dusting? Do you help with 
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housework? 

A Well, my back, if I, if I feel all right, some days I do, you 
know. I mean, just do what I can, you know. I, if I start hurting I, 
you know, I have to sit down and quit, or — but yes. 

Q Are you married? 

A Yeah. 

Q Does your wife work outside the home? 

A No, not now she don't. 

Q Okay. Okay. And I thought I'd mention, too. Judge, is 

presently receiving Workers' Comp, benefits. 

ALJ: Okay. 

Q How is your energy level during the day? 

A Well, I just, I don't, I don't have a lot of energy, it don't 
seem like, you know. But, you know, it seem like I have good days and 
bad days, you know? 

Q Sure. 

A It just, you know, fluctuates, you know? 

Q Sure. Are there any days during the week that you need to lay 
down and rest? 

A Oh, yeah. Yeah, I, some days, you know, I might take a nap for 
a hour or something, you know, it, you know, I do that if, like if I 
don't sleep good at the night or something, it hits me during the day. 
If I can get comfortable. I'll take a nap, you know? 

Q How many days out of the week, approximately, would that be? 

A Well, now, most of the time, at least four or better, you 
know. Some, you know, it's just different weeks, you know? 
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Q Okay. How about — do you have a driver's license? 

A Yes, sir. 

Q Okay. Do you drive now? 

A No more than I have to. I mean, I might take my son to the bus 
stop or — 

Q How far is that away from you home? 

A The bus stop ain't — it might be a quarter of a mile. 

Q Okay. 

• A Or I might go to a convenience store, you know, which is three 
or four miles down the road, you know. 

Q Okay. How far was it from your home up to here? How long did 
it take you to get to this hearing office? 

A Let's see, it took us about a hour, twenty minutes, I guess. 

Q Okay. Who's us? 

A Me and my wife. 

Q Okay. Did you drive, or did she drive? 

A She drove. 

Q Okay. Does it hurt you to drive a distance like this? 

A Oh, lord, yes. Yeah, I have, it hurts me to ride, yeah. 

Q Okay. How long did you work for the, for the^HHBiMHHI 
where you hurt, hurt? 

A Let's see, I just worked for them right around two years. Best 
to my recollect. 

Q Okay. Who was you with, if anyone, before them? 

A I, before them, I was working in Bristol, Tennessee, 
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Q Okay, what was you doing? 

A Let's see, welded, fabricated big trucks. 

Q Okay. How long was you working with them. 

. A I worked for him for two-and-a-half years. 

Q Okay. Where was you at before that? 

A Before that I was wittflHHBHHHBHHP in Glade Springs. 

Q What did you do there? 

I stuff, 

Q Approximately how long did you work with them? 

A I worked with them about 12, 13 years. 

Q Okay. Okay. Enjoyed your work? 

A Oh, yeah, yeah. I was good at my work. 

Q Okay. Judge, I think that's all I have for right now. 

ALJ: Okay. 

BY THE ADMINISTRATIVE LAW JUDGE: 

Q There's one of your doctors in the file said you were — they 

were going to send you to a . Did you ever see “ — 

A Yes, sir. He's at the pain clinic where ' ' s at» 

Q Oh, okay. 

A Sometimes I see - _ “ e , sometimes ■“ yeah. 

Q Are you on any pain medicine now? 

A Yes, sir. 

Q What, what do they give you? 

A Lortab, Lortab 10, or I think that's what they're called. 

Q How often do you take them? 

A Every four to six hours, as needed. 
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Q You actually do that? I mean, how often do you actually take 

them? 

A Well, If It needs, you know — I usually try not to take over 
four a day at least, you know? In a 24-hour period, you know? 

Q Okay. 

A But sometimes, now, if I, I may have to, you know. Just 
different days, if I don't need them, I don't, I try not to take them, 
but - ^ , 

Q Do you have any dependents? Other than your, wife? 

A I have a eight-year-old son, yeah. 

Q Is your son healthy? 

A Basically. 

Q Okay. He's not, you know, severely handicapped or anything 
like that? 

A Oh, no. Oh-uh. No. 

ATTY: Didn't he have some issues early on? 

A He was born with, he was born with problems, but, you know, 
he's, he's doing good now. 

Q How about your wife? Is she healthy? 

A Yeah, she's, she's pretty healthy. Yep. I also, on the 
medication, I take Klonopin for depression and anxiety. 

ALJ: Yeah. Okay. That's all the questions I have. Counsel, do 

you have anything else? 

ATTY: No, sir. 

BY THE ADMINISTRATIVE LAW JUDGE: 


Q 


the record indicates you have a GED education. Is 
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that right? 

A Yes, sir. 

Q Did you get, have any kind of training since then? 

A Since the GED? 

Q Yeah. 

ATTY : Like any kind of technical training, things like that. 

A No, no, I've just, I've just worked, you know. That's all I've 

done. 


Did you go to a school for that or you 


Q How about the 
just learn on the job? 

A The what? 

ATTY: The what. Judge? 

Q The 
A Oh. 

Q Did you learn that on the job or did you go to a school? 
A No, I basically learned it on the job, you know. 

Q Okay. 


(The Vocational Expert, 
sworn, testified as follows:) 


W, having been first duly 


EXAMINATION OF VOCATIONAL EXPERT BY ADMINISTRATIVE LAW JUDGE: 

Q would you state your name and address please? 



Q Counselor, do you have any questions about or objections to 
^ qualifications? 

ATTY: No, sir. 

have you been present for the entire course of 


the hearing? 
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A Yes, Your Honor. 

Q Did you review the vocational materials in this file? 


Q Do you need any further information from 
A No, Your Honor. 

Q Would you give us your assessment of his past relevant work 


experience? - 


A Yes, sir. The work he did as a 


is SVP: 5, 


which is skilled, and it's classified as heavy exertional level. 

Q That basically covers it all? 

A Yes, it does. He's just a, he's a skilled^mHH 
Q Okay. Are there any^HHj^ jobs at a sedentary, light level 


Q Okay. Are there any^^lBp jobs at a seden 
so he could transfer these skills to such a thing? 


A No, most of the ' 


I jobs are between medium and heavy. 


ATTY: You can stand up long as you need to. 

Q HHBHBW, if the claimant is about 36 or 37 years old, in 
that neighborhood. If, with his education level and this past work 
experience, if he were limited to do the sedentary or light work where 
he would need some sort of an occupation where he could change 
positions throughout the workday, more than, more than most standard 
breaks and lunch, in order to relieve discomfort, can you suggest any 
jobs at either one of those exertional levels? 

A As long as he's able to sit, and stand and walk six hours in 
an eight-hour day, and be productive, there's some unskilled, light 
exertional level jobs (INAUDIBLE). We have, there's a, a storage 
rental clerks, storage facility rental clerk. Do you need a DOT 
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numbers on these? 

Q No. 

A On the DOT number, you don't need — 80,500 nationally; 6,400 
in the Mid-Atlantic. We have unskilled sales clerk, which is at the 
light level. There's 164, 600' nationally; there's 5,800 in the Mid- 
Atlantic. We have assembler small parts, there's a — and that's under 
skilled, light. There's 30,500 nationally, and 4,700 in the Mid- 
Atlantic region. Do you need more than that. Your Honor? 

Q No. How about at the sedentary level? Are there any there for 
you where you would have the opportunity to change positions 
occasionally if you wanted to? 

A Yes. 

Q Other than the regular breaks, and so forth. 

A Yes, Your Honor. Again you'd have to be able to set six hours 
out of an eight-hour day and be productive. There's a charge account 
clerk. There's 380,000 nationally, and there's 34,000 in the 
Mid-Atlantic region. There's an order clerk, 587,000 nationally; 

27,400 in the Mid-Atlantic. There's a office clerk with addresser, 
there's 343,000 nationally, and 17,500 in the Mid-Atlantic. Would you 
need more than that, sir? 

Q No, I guess that would do. Are there any hazards involved in 
these jobs so if a person had some sort of problem (INAUDIBLE) they 
were required to avoid hazardous situations. Would that be a 
difficulty in any of these? 

A No, Your Honor. 

Q How about if they were limited to only occasional stooping and 
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crouching? Could they do that, with all of these, with these jobs, 
would that, would that be a problem? 

A No, Your Honor. 

Q If your discomfort limited you to, to the extent that you were 
required to change positions from sitting to standing, or standing to 
sitting, at least briefly in order to relieve discomfort for about 
every 15 minutes, could you still perform any of these jobs? 

A It would be, I mean, you, you've got to be productive in an 

eight-hour work day. I guess it goes with the, the frequency and 

duration. If he's able to sit and stand every 15 minutes and still be 
productive, then that would work but if, if he basically having 
problems staying on task then that would take those jobs away. 

Q Okay. He's described to us frequently why he has to just, has 
to sleep during the day. Could he do that on any of these jobs?. 

A No, Your Honor. The — you get a 15 minute break in the 

morning, a lunch break, and 15 minute break in the afternoon, and if 

he's having to take more than that, then it would probably result in 
being discharged. 

Q He's also testified so some ongoing depression or anxiety that 
has developed since the time of his accident. If this affects on his 
ability to perform all of the different parts of employment or at 
least (INAUDIBLE), would it compromise any of these jobs? 

A Not these jobs. Your Honor. These are unskilled jobs, but 
probably unskilled jobs or jobs (INAUDIBLE) 30 days (INAUDIBLE). 

Q Would he have to be able to work eight hours a day in order to 
do these jobs, with at least some position or other. 
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fl He would have to work eight hours a day. 

ALJ: That's all the questions I have. Counsel, do you have any? 

ATTY: I don't think so. Judge. We would just ask Your Honor, to, 

if you would, to take into account the results of the FCE and the 
opinions rendered by the, the FCE examiner at Exhibit 12F, and the 
opinions in combination of the neurosurgeons, well, 

actually, first — ' He's at Exhibit 5F. He, he did say that, 
that he had reviewed the FCE results and did not believe that, that 


could perform any work right now. And we would also ask Your 


Honor to consider, if you would, thatj 


'either meets or equals 


listing 1.048 for spine disorders as well, and I think that- 


ALJ; Okay. 


ATTY: I think that's all I have. Your Honor. 
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ALJ: finished. You can leave, okay? Good luck to 

you . 

CLMT: Thank you, sir. 

ATTY: Thank you. 

ALJ: You're welcome. Good luck. 

CLMT: Thank you. 

{The hearing closed at 2:43 p.m. on January 25, 2008.) 
CERTIFICATION 

I have read the foregoing and hereby certify that it is a true 
and complete transcription o f the testimony recorded at the hearing 
held in the case of |p||||||||||||j|||||||f|PI^ before Administrative Law Judge 
Richard L. Swartz. 



CaroTlne Musterman, Proofreader 
Free State Reporting, Inc. 
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SOCIAL SECURITY 

Seplember 1 4, 20 ! I 

W. Howard O'Brj’an. Jr. 

Administrative Law Judge 

Office of Disability Adjudication and Review 

301 N\V 6* Street 

Room 300 

Oklahoma City, OK 73 102 
Dear Judge O’Brj'an; 

i have noticed that your decisions include duplicate copies of medical evidence already- 
contained in claimants’ files. Additionally, you reference unnecessary' legal and medical 
authority in lengthy footnotes in the decisions. This conduct is inconsistent with agency policies 
and regulations. Accordingly, I direct you to modify your decisions, as described in detail 
below. 

A review of 168 decisions issued by you in Fiscal Year 2011 shows that, in 153 of those 
decisions, you included significant amounts of superfluous information, including unnecessary 
and lengthy citations to legal and medical authority. In addition, you inserted images of the 
claimant’s medical records in your findings of fact and conclusions of law, instead of analyzing, 
the information. Furthermore, instead of making specific findings, you simply state, “etc. etc. 
etc.” at some points of the decision. Attachment A contains several decisions highlighting the 
inappropriate language and information. 

As a Social Security Administration (SSA) Administrative Law Judge (ALJ), you are responsible 
for conducting hearings and issuing legally sufficient and defensible decisions. Sae HALLEX 
I-2-0-5.B. A legally sufficient and defensible decision requires that you comply witli SSA’s 
laws, regulations, rulings, and policies. In order for SSA to continue to meet its obligations to 
the public, it is essential that AfJs discharge their duties in a timely manner that reflects a high 
degree of responsibility, professionalism and integrity. You are expected to provide hearings 
and decisions to claimants in a timel\' and judicious manner. Satisfying these rMponsihilitics 
requires an ALJ to follow both the letter and spirit of the policies he is bound to follow. 

To ensure that you provide claimants with legally sufficient and judicious decisions, 1 am 
directing you to comply with all agency regulations and policies. 

Specifically, pursuant to HALLEX I-2-8-25.C. Writing ihe Decision, Content ami Format, the 
decision must state why the case is before the ALJ for a decision; provide the rationale for the 
ALJ’s findings on the relevant issues and the ultimate decision; list the .ALJ’s findings on the 

I Permanent Subcommittee fin InveOigations B 

EXHIBIT #19 I 
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relevant issues; and state the ALJ's ultimate decision in a decisional paragraph which includes 
the relevant dates, {emphasis added) 

The second part of (he decision should provide the rationale for the A!..rs findings on the 
relevant issues and the ultimate conclusion, by including the following as applicable: 

(a) an explanation of the findings on each issue leading to the ultimate conclusion. 

(b) appropriate reference to the applicable statutes, regulations, and SSA rulings, 

(c) a discussion of the weight assigned to the various pieces of evidence in resolving 
conflicts in the overall body of evidence. 

(d) resolution of all subjective allegations, especially those regarding sxmploms, and an 
a.ssessmcnt of the credibility of the evidence. 

The fourth part of the decision should provide the ALJ's ultimate conclusion in the case. The 
decisional paragraph should be WTitten in language which is brief and to the point. 

Section D, Language and Style, sets forth that the ALJ must write the decision so that the 
claimant can understand it. Further, the -ALJ mu.st avoid using non-prescribed standardized 
language, i.e. boilerplate, in the rationale, {emphasis added) 

In addition to the directive to adhere to the acceptable format for preparing decisions and to 
refrain Irom using unnecessary’ language in your decisions. 1 am directing you to refrain from the 
following; 

1 . In serting any portion of a claimants’ medical evidence into the decisio n. The ALJ must 
analy ze t he evidence of record. ^'Tiile suc h analysis may n ecessarily require the 
adjudicator to .su mmarize some of the evidence, it is unnecessary to inse rt imaites of the 
actual evidence into the decision. The claimant has access to all evi dence in the record. 
and insertint: ima ues of th e evidence into the decision is unnecessarily dunlicative . In 
addition, such a p ra ctice makes the decision more difficult to understand. 

2. Includiim portions of medical or legal authority in footnot e s, or in the body of the 
deci.sion . Notably, HALLF.X 1-2-8-25. D, Language and Slyle, sets forth that an AL.I 
mu.st not cite medical texts and medical publications as the authority for resolving any 
i.ssuc. If it is necessary to refer to a medical text or medical publication, the ALJ must 
submit the material to the claimant or the representative for review and comment, and 
make the material a part of the record- 

3. Summarizint’ claimants' impairments using the abbreviation "etc,” o r :tn v derivatio n of 
this term. 
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In December 2008, Regional Chief Administrative Law Judge Joan Parks Saunders orally 
counseled you regarding the content of your decisions. In 2010, I orally counseled you Iwice 
about this issue. Despite these discussions, you continue to engage in conduct that directly 
affects the agency's mission to serve the public efficiently and cffectisely. This conduct is 
inconsistent with agency policies and regulations. Although this direcliee does not constitute 
disciplinary action, please be advised that failure to follow this management directive may lead 
to disciplinary action. 

You should consider the Employee Assistance Program (TAP) as a possible resource for 
assi.stance in resolving any personal problems that may be adversely affecting you. fhe toll-free 
number for the EAP is 1-800-222-0364. 

1 urge you to accept this letter in the spirit in which it is given, as notice that your compliance 
with agency law. regulations, rulings, and policies is e.s.scntial to providing due process for the 
public we serv'e. 1 sincerely hope that this letter has reinforced agcnct’ expectations and rc.sults 
in your improved conduct. I am available to discuss how we might ftirther assist you. 

Respectfully, 



1 acknowledge receipt of this management directive. My signature below does not signify 
agreement, merely acknowledgement of receipt. ^ 

Dated: September 14, 201 1 

W. Howard O’Bryan. .Ir. 
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OFFICE OF APPELLATE OPERATIONS 

Eiicim¥i D{RECTQR’s mmmi 


Voiume 2, Issue 16 


Executive Director: Judge Patricia A. Jonas 

Deputy Executive Director: Judge Gerald Ray 
Executive Officer: Vanessa G. Butler 
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• Factual Accuracy 

• Policy CompUanes 

• Timely Service 


In this issue {Click on hnks below to go to): 1 

•, Remands of Dismissals Deci/ne | 

• fiew Admimsvattve Appeals Judges (photo) | 

• Progress Towards Fiscal Year 2011 Goals ! 

• OAO Staff Profile \ 

• Technology Tip - Graphics 

• ODAR LDP Brings Management Experience i 

to 4ppeef5 Officer ! 

• Endocrine Disorders Remain Impairments j 

After Listing Update 1 

• Employee Benefits Information System 

• Analyst Tip -Prototype States \ 

Remands of Dismissals Decline 

Trends in dismissal remands demonstrate how OAO’s data 
collection and analysis mission can contribute to improved 
performance of the disability adjudication process (see 
O’AO newsle t ter igyS.'IQi OAO staff noticed that in FY 
2009, Appeals Council remands of requests for review (RR) 
of administrative taw judge (ALJ) dismissals had reached 
22.2% of ail remands, according to data gathered through 
the Appeals Review Processing System (ARPS). 

After several educational efforts, that percentage dropped 
to 19% irt FY 2010 and is on track to a projected decline to 
17.6% of RR remands by the end of FY 2011 . These 
reductions become even more significant when compared 
with a projected 38% increase in RR from FY 2009 
through FY 2011. 

^ Analysis of more detailed ARPS data revealed 
that the three biggest of 1 8 measured reasons 
for dismissal remands are: 

•; Tithe heafing nodce was sen: to the wong olaim-ant aodress. 
ie) acknowiedgectent procedi-ifes wera ‘nssapirifiecJ and 
(3) Iriivt the clcitnard sctus'-'iy had shown gocxi cause for 
untimely himg oi a hearing rer^usst 

ARPS data show that the first two measures are projected 
to drop 12% and 40%, respectively, by the close of FY 
2011, and the third would increase only 15%. 


j New administrative appeals judges (AAJs^ were sworn in at a July 
j 29 ceremony on Capitol Hill. Pictured {front row. from left): AAJ 
I Michael Siegel, AAJ Miiande Louima, Commissioner Michael Astrue: 
j ODAR Deputy Commissioner Glenn Sklar. acting Social Secuntv 
j Advisory Board Chair (and speaker at the ceremony) Sartjara 
Kennelfy, Chief ALJ Debra Bice: {back row. from left): AAJ Laura Ort- 
I Presley. OAO Deputy Executive Director Gerald Ray, AAJ Constance 
I Mailon-Link, AAJ Edward Aidrich, Assistant ODAR Deputy . 
Commissioner Jim Borland, and OAO Executive Director Patrcra 
Jonas. Notpictured: AAJ Stanley Smallwood. ClitA here to view. 

Appeals Ccwncil members also held discussions with small 
groups of ALJs on reasons for remands. In addition, the 
Office of the Chief Administrative Law Judge circulated a 
memo on Sept, 29, 2010, to regional chief ALJs reiterating 
dismissal rules as spelled out in several hiALLEX sections. 



FY2DD9 FYZDIO FY2011 

projected 


• Dismissal Remands • RR Total Remands 


What brought about the decline in dismissal remands? 

OAO prepared desk guides for ALJs summarizing proce- 
dures for handling dismissals due to failure to appear, when 
bearing requests aren’t timely filed, and dismissals at the 
ciaimant’s request. Appeals Council members presented 
the dismissal guides and refresher sessions to ALJs attend- 
ing the 2010 and 2011 Annual National Judicial Educational 
Program (ANJEP) in Fails Church/Alexandria ( OAO 
newsletter 10.^22/10 , p. 3). 


The ODAR Office of Appellate Operations publishes t.ne Executive 
Direcicfs Sroadcasigeneraliy every ctrier week. To see pa.**? issues, go 
to the OAO newsfeber searctiabie archive on ‘he SSA intr anet. 

In our next issue: 

(To be published on September 9. 201 1J 

• Baltimore Offices Help Power OAO Public Service Mission 

• Plus much more. 
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OAO Executive Director's Broadcast 


Progress Towards FY 2011 Goals 

{ 4 '^ Quarter. FY 2011) 


Progress In Reducing RR Cases That Are Now or 
Will Be SSP Days or Older by the End of FY 2011 


Ws began Fi$cal Year 2011 with 34,275 cases th^ woukt become BSOdeys 
old if not processed by the end of the fiscal year. In other words, OAO had 
34.275 cases that had been pending tor more than 285 days at the start of 
the Hscei year. Our monthly progress is shown below. By 0B/12/W11, there 
were 1,235 cases actually 650 days or older. 

As of .Aug 6, vve t'csed 

650+ dav aaed closed bv month i63a.ndasQfAug- i 2 .we 
ciosecJ 248. for a tot^ of 

7,WW ' 5 579 411 650' day-aged cases 



IRR FY 2011-to^ate Average Processing Time 


Request fry review awrage processing time (APT) per week peaked in the 
middie of the fiscal year as we addressed the eases projected to be 650 days 
or older by end of the 5seal year Our goal far RR APT is 370 days. 

430 

410 



August 19, 2011 j 

ODAR LDP Brings Management 
Experience to Appeals Officer 

With a tong track record of pr^uction-orlented work, 

Appeals Officer Klara Huesers wanted to explore her interest 
in ei^hencing responsibilities at the management level. 

Her opportunity came with acceptance into the 2010-2011 
OD^ Leadership Development Program (LDP), which was 
open to attorneys hired on an "excepted service" basis. 

H uesers had long familiarity with disability adjudication at 
the case level since she joined the Minnesota Disability 
Determination Service as a disabiiity examiner. After a dozen 
^ars there, she accepted a position with SSA in August 2006 
as a Federal reviewing official and most recently served as an 
AO in Branch 13 in Falls Church. Under her ODAR LDP. 
she's performed three assignments, all of which provided a 
broader perspective of ODAR and OAO’s functions and a 
different work environment. Her three assignments were; 

• Office of the Chief Administrative Judge (OCALJ) as 
acting executive assistant reporting to then-Deputy Chief 
•Administrative Law Judge JoAr^n L Anderson and where 
Huesers gained valuable experience working in a front office 
environment, “it was totally different" from the insular nature 
of production, she says. For example, she expenentred 
receiving large volumes of e-mail, leading her to learn 
strategies for organizing and filing it and managing 
responses. “It was a sink or swim environment," she says. 

• An -assignment with ODAR's Dallas office as acting 
deputy regiona: management officer exposed Huesers to the 
field of labor-management relations. She supervised a legal 
team that responded to grievances and other issues in the 
region and helped develop methods for addressing griev- 
ance and performance issues on a continuing basis and 
monitoring their status. 

• Her last assignment returned Huesers to Fails Churcfi 
where she served as acting deputy director of the Division 
of Finance and Budget Analysis, supervising three branch 
chiefs She learned budget terminology, provided a fresh 
set of eyes for review of budget and other reports, assigned 
wortr, helped troubleshoot staffing issues, and pursued 
employee development opportunities for staff. 

The ODAR LOP has been ‘a wonderful opportunity to try out 
things you think you might be interested in or find things you 
never thought you’d be interested in," she said, it also 
enhanced her skill set and understanding of ODAR's varied 
responsibilities. 

'Any opportunity you have to gel management or front office 
experience, take it" Huesers recommends to her OAO 
colleagues, '"The earlier m your career you do rt. the better 
The advantage is that you will learn some of the basics of 
managernent at a lower ’evei ' where the scope of 
responsibilities is narrower than at upper levels of ODAR or 
SSA, Since the next ODAR LDP round hasn t beeti sched- 
uled, she suggests signirig up for details as another way of 
broadening your experience and finding new professiona! 
areas of interest 


0.40 Staff 
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Technology Tip - Graphics; Are you looking for graphics 
to illustrate a concept in a report or PowerPoint oresenta- 
tion” Try the SSA Graphics Librar-y It offers symbols, 
drawings and photos in 28 categories frem awards to USA. 
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OAO Executive Director's Broadcast 

Endocrine Disorders Remain 
Impairments After Listing Update 

Citing significant advances in diagnosis and treatment of 
endocrine disorders over the past 26 years, SSA adopted a 
major revision in the medical evaluation criteria for the 
disorders, which cause hormonal imbalances that can lead 
to a wide range of medical problems. After June 7, 2011, 
all endocrine disorders - including diabetes meilitus (DM) 
and thyroid, pituitary and adrenal gland disorders - no 
longer can serve as the sole ground for a disability finding 
for adults and children, except for children under 6 who 
require daily insulin, according to the upoated iisting 
reguiatior . (There's also a video on demand prepared by 
the Office of Medical Listings improvement) 

For OAO analysts and Appeals Council adjudicators, the 
most frequent application of the endocrine listing 
O 00/109 00 ) occurs in reviewing ALJ findings for steps 4 
and 5 of the evaluation process. Even though most 
endocrine disorders were, in effect, delisted, they remain 
potential medically determinable impairments and their 
complications can contribute to exertional, postural, 
environmental, visual, manipulative and even mental 
limitations associated with a variety of other body systems 
such as cardiovascular, renal, mental, neurological and 
visual, points out Division I Chief AAJ Gabriel DePass. 
Analysts and adjudicators should review the ALJ's residual 
functional capacity (RFC) finding to ensure it reflects these 
limits when they’re supported by the medical evidence of 
record (MER). 

For example, a thyroid disorder may cause blood pressure 
and heart rate changes resulting in arrhythmia (abnormal 
heart beat) and exertional limitations because the claimant 
cannot handle the stress of lifting heavy objects. A pituitary 
gland disorder may result in an electrolyte imbalance (and 
eventual diabetes), leading to muscular fatigue and balance 
problems, preventing claimants from worVing on a ladder. 
With diabetes, an individual who has hypoglycemia 
(abnormally low blood sugar level) may have seizures or 
cognitive deficits, inhibiting operation of machinery. 

As Judge DePass notes, endocrine disorders also can 
affect cognitive functioning. “Mental conditions are 
interesting because a lot of us don't think about them,' he 
says. ‘When you have a hormone imbalance or imbalance 
in electrolytes, in particular, it can affect a person's mood. 

A person may get grumpy and irritable, causing social 
limitations, or suffer short-term loss of memory." 

When evidence of endocrine disorders appears in the MER, 
analysts and adjudicators should scrutinize the ALJ’s 
evaluation of a claimant’s credibility and subjective state- 
ments relating to his or her general feeling. “The claimant 
may say his whole metabolism is off and that he's fatigued, 
depressed or sleepy,' Judge DePass says. Those 
complaints, if supported by the record, should be reflected 
in RFC limitations and the claimant’s ability to perform past 
relevant work or other vrark. For example, a claimant 
suffering from fatigue would not qualify for a job driving a 
bus. 


August 19, 2011 


All hearing office actions (favorable decisions, denials and 
dism»sa(s) dated on or after June 7 should evaluate 
endocrine disorders under the new rules. The endocrine 
listing diange also could factor into analysis of a request for 
review of an ALJ action based on the legal principal of res 
judicata (see OAO newsietter 7/22 'ID . 

Employee Benefits Information System (EBIS) 

You may be interested m an online 'stirement seminar that 
is now available through the Employee Benefit Information 
System {EBIS) According to Bob Geniken of the Falls 
Churcn office of the Cenief for Pe.'sonnei Policy and 
Staffing, the EBIS prov des all permanent SSA employees 
access to benefit information as weil as information 
regarding Ihesf own benefits, A Personal Statement of 
Benefits provides projected retirement benefits, information 
regarding disability retirement early-out retirement death- 
in-sen/ice survivor benefits, health and life insurance 
coverage, and leave balances An annuity calculator is 
available where you may enter vanous retirement dates and 
high three average salaries to aid in financial planning in 
addition. EBIS provides information on the effects of the 
Winafali Elimination Provision, if applicable. Finally the 
system has the ability to estimate future Thrift Savings Plan 
balances, rates of return and annuity payments based on 
your personal TSP mfonnation ana allocations You can 
access EBIS via the intranet at work from the Quick Tools 
Chart on the OPE Podai . In addition, you may access the 
EBIS over the intranet from your home computer at this link . 
For first-time EBIS users, it is suggested that you enter via 
the OPE Portal as helpful mms and instructions are 
provided when logging on from this location 

Analyst Tip - Prototype States; As the Appeals Council 
works more cases across jurisdictions, analysts need to know 
the differences between prototype and non-prototype states. 
When c'aim:anls niove in or out of any of the 10 “prototype" 
slates - Alabama. Alaska. California (LA West and North 
Branches). Colorado, Louisiana,, Michigan, Missouri. New 
Hampshire, New York and Pennsylvania - Ih'eir prototype or 
non-prototype status goes with them. In prototype states, the 
claimant receives an initial determination, skips the recon- 
sideration level and can request a hearing as the next level of 
appeal, in non-prototype states, the claimant is entitled to a 
reconsideration determination after an initial determination, 
ar'd must have a reconsideration determination before re- 
questing an ALJ hearing This policy (left over from 1 990s 
era disability design test) piays an important role when you 
analyze a request for '■eview of an ALJ dismissal of a hearing 
request, Forexannple. an ALJ should dismiss a hearing 
request from a claimant who nioves to Michigan from Indiana 
after receiving a denial at the initial level because the clai- 
mant has not yet gone to the reconsideration level as required 
in Indiana The claimant's relocation to Michigan doesn t 
allow the claimant to forego the reconsideration level even 
though Michigan has none, since the originating status stays 
with the claim 

For a handy table showing when claimants 

are entitled to a hearing, see HALLEX i-2-4-99 . 
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> Factual Accuracy 

• Policy Compliance 

• Timely Service 




in this Special Edition (Click on links below to goto): 

• Division of Quality Brings New Data, 

Insight to Disability Process 

• “Focused Quality Reviews” Enhance DQ's Mission 

• What the Data Reveals So Far 

• DQ Plans ALJ Participation 

• DQ Dives Deep into Quality Data 

• DQ Sampling Method Seeks Objectivity 

• Top to Reasons for Remand of 
Unappealed Hearing Decisions 

• RR/DQ Differences: Favorable Decision Brevity 
Puts More Focus on Record 

• DQ Own Motion Review Timeline 

• Absence of Substantial Evidence 
Triggers Own Motion Review 

• “How Ml Doing?" Gives ALJs Easy Access 
to Remand Data 

• Q&A on Disability Adjudication Consistency 


Division of Quality Brings New Data, 
Insight to Disability Process 

In its first fuit fiscal year of operation (FY 2011), OAO's 
Division of Quality (DQ) Appeals Council members 
exercised own motion review of 22% of the 3,692 favorable 
hearing decisions they reviewed while allowing the 
remainder to proceed to effectuation. Of own motion cases 
closed at the end of FY 201 1 , the Council issued 550 
remands and 73 favorable, 57 partially favorable and 5 
unfavorable decisions, with 128 cases pending responses 
from claimants (see charts, page 2). These results, 
however, represent only one dimension of DQ’s quality 
review mission (see Focused Reviews, p, 1). 

As Division Chief AAJ Robert Johnson describes DQ’s role: 
“We define quality broader than whether the hearing 
decision is right or wrong." DQ leverages OAO’s national 
perspective and position at the end of the administrative 
review process to generate and analyze data never before 
available to SSA on unappealed hearing decisions. 

These data and analyses will help SSA identify patterns of 
decisional shortcomings and suggest topics for training 
programs and the possible need for policy clarifications or 
procedural adjustments. They also will lend insight into 
state disability determination service (DDS) versus hearing 
level decision-making that could lead to granting disability 
benefits at the DDS level, thereby reducing claimant wait 
times and appeals. 


As DQ staff review unappealed decisions by administrative 
law judges (ALJs) and hearing office senior attorney adjudi- 
cators (SAAs), they enter extensive information into the 
Appeals Review Processing System (ARPS), providing SSA 
with a fresh data perspective of its disability process. These 
data detail everything from the most recent DDS decision 
and procedural, evidentiary and residual functional capacity 
(RFC) issues to how the hearing level adjudicators used 
medical and vocational experts. (For details on DQ’s data 
sampling methodology, see story on p. 3.) 

(See Division of Quality ... on p. 2) 


ALJ Courtesy Copy 

As a courtesy to agency administrative law judges, we 
provide a copy of this special issue of the OAO Executive 
Director's Broadcast. It describes the operation of the OAO 
Division of Quality, which conducts pre-effectuation reviews 

I I of thousands of favorable ALJ decisions a year. || 

To provide feedback, ALJs may address an e-mail to I 

illODAR OAO Admin Services . i 

"Focused Quality Reviews" 

Enhance DQ’s Mission 

In addition to its sampling of pre-effectuation reviews, the 
Division of Quality (DQ) conducts focused, post-effectuation 
reviews in certain circumstances, with several goals in mind, 
These goals include: identifying recurrent decisional issues 
for incorporation into future focused training; identifying 
where changes may be needed in policy articuiation or in 
hearing office procedures; and helping ALJs and hearing 
offices to provide service to the public in the form of quality 
adjudication and decisional articulation. 

These goals are accomplished not only by identifying 
general patterns but also by taking a closer look at what 
underlies outlier statistics. ODAR can use information 
gleaned from these "focused quality reviews” (FQRs) to 
develop training programs, materials, tools, or software to 
support ALJs and hearing offices in overcoming problems 
that are identified and in providing public service at the 
consistent, policy-compliant level that adjudicators and 
managere across ODAR seek to maintain. 

(See Focused Review ... on p. 4) 

The ODAR Office of Appellate Operations publishes the Executive 
Director's Broadcast generally every other week. To see past issues, 
go to the OAO newsletter searchable archive on the SSA Intranet. 









FY2011 Division of Quality 
Own Motion Review Rate 

In its FY 201 1 review of favorable hearing decisions, IhB 
Division of Quality (DQ) invoked "own motion review’ for about 
22% to perform further review, which resulted in Appeals 
Council remand orders or corrective decisions (see chart 
below). For cases where the AC declined own motion review, 
effectuation proceeded to pay benefrts to claimants. 

Invoke Own 



added functionality and evaluation of credibility" (see OAO 
newsletter 2^1 8/1 1 . p. 3). DQ collected information on 657 
Step 3 and 2,833 Step 5 decisions. As a new source of 
data and insight on this issue, DQ staff are participating in a 
recently formed SSA workgroup examining what factors 
result in Step 5 allowances. 

As witti ALJ decisions reviewed by OAO disability program 
branches, evidentiary support of the RFC constitutes the 
biggest portion of problems in favorable decisions for which 
DQ invokes own motion review. “'One of the reasons is the 
frequent use of inability to sustain working eight hours a 
day,” says DQ Division Director Carmine Borreili. “That’s 
become a catch-all for a lot of adjudicators in these cases. 
They often don’t point to any evidence indicating the 
daimanl has these limitations.” Use of this finding also 
avoids the need for a vocational expert. “What we envision 
is giving feedback to the agency saying this is an issue that 
needs to be clarified. It’s not being applied properly and 
consistently.” 


DQ Broadens Goals for FY 2012 
Based in OAO's Crystal City. Va,, offices, DQ consists of 
four support staff members, five managers, 46 attorney- 
adviser analysts, five appeals officers and seven 
administrative appeals judges. DQ recently added 12 new 
attorney advisers and plans to expand the number of cases 
It reviews, Borreili says. In addition to reviewing 
unappeaied favorable decisions in FY 2012, DQ may 
extend its efforts by reviewing unappealed dismissals, the 
effectiveness and clarity of AC remand orders, and 
compliance with those orders, 


Division of Qualify . . . from p. 1 
One example; DQ staff collect data on cases where an ALJ 
or SAA approved a disability claim based on the same evi- 
dence that the DDS used to deny it. "We look to see 
whether the decision issued at the hearing level could have 
been issued earlier,” says Judge Johnson. "Quality 
involves a timeliness factor, too - not just giving the right 
decision but giving it as soon as possible. Could that 
decision have been issued earlier? If so, why wasn’t it? 
Was it evidence that came in, was it just a difference based 
on the same evidence? That’s what we're starting to 
collect.” 

Trends in Step 3 versus Step 5 decisions provide another 
example of DQ’s contribution to understanding disability 
policies’ effect on adjudicator actions. Of the decisions DQ 
reviewed in FY 2011, hearing offices decided cases at Step 
5 (ability to perform other jobs) versus Step 3 (medical 
impairment deemed disabling) at about a 4-1 ratio, a 
disparity that surprised Judge Johnson. “In days gone by, 


DQ Plans ALJ Participation 

The Division of Quality plans to include ALJs in its 
review process during FY 2012. Two ALJs would 
help review and adjudicate cases during a series 
of 120-day details. Division Chief AAJ Robert 
Johnson says he and other OAO staff remember 
the positive experiences they had working with 
ALJs on the now-terminated Decision Review 
Board (see OAO newsletter 5/6 /1 1 ). "You learn 
from each other,” Judge Johnson explains, 

“ALJs have a perspective that we don't always 
know or appreciate." Incorporating ALJs into 
DQ’s peer review also offers an external benefit, 
"if you have an ALJ and AAJ that did the case 
review together and determined that own motion 
was necessary, that gives you an additional 
measure of credibility," he says. “ALJs also can 
see in foe course of four months a substantial 
number of decisions written by other ALJs and 
share what they learned with their hearing offices. 
It's a win-win ail around.” 


FY 201 1 Dispositions by Division of Quality 

Remands constituted the largest portion of AC actions taken 
under own motion review in FY 201 1. Corrective decisions 
accounted for 17% of AC actions. 


Un^vorable 

Partially 
Favorable 
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DQ Dives Deep into Quality Data 

The type of data the Division of Quality collects shows 
how its mission extends beyond review of individual 
cases. In fact, the July 201 1 ARPS update boosted the 
number of fields in the DQ case analysis tool to about 100 
so DQ could coliect even more data. OAO will share 
analysis of these data with other SSA components to help 
shed tight on possible areas of improvement of the 
disability adjudication process. 

In addition to numbers of effectuations allowed, remands 
and Appeals Council decisions, other examples of data 
DQ collects and analyzes include; 

• Variances between the 10 regions in the rate of 
effectuations, remands and AC decisions. By sampling 
at least 3,500 decisions, DQ obtains data that are 
statistically valid to the regional level. It began sampling 
Boston region favorable decisions after the June 13, 2011, 
termination of the Decision Review Board. 

• How much time DQ review adds to the effectuation 
process. Review of a favorable ALJ or SAA decision 
delays its effectuation to give DQ staff time for analysis 
and deciding whether to invoke own motion review. In FY 
201 1 , DQ review added only 23 days on average to cases 
where it decided to allow effectuation to proceed without 
own motion review. 

• Decisions by hearing office SAAs as well as ALJs. 
in FY 2011, DQ took a higher percentage of own motion 
reviews for SAA decisions - by 5 percentage points - than 
for ALJ decisions. Since SAAs make only on-the-record 
decisions, the tack of a hearing to help resolve issues such 
as earnings contributed to higher review rates, DQ found. 
Other factors included not addressing onset dates that 
invaded the period of a prior claim, and basing a decision 
on the Medical-Vocational Guidelines but not considering 
transferability of skills when claimants had held skilled or 
semi-skilled jobs. As with ALJs, the most prevalent issue 
with SAA decisions was lack of medical evidence in 
support of RFC findings. 

• Whether decisions involving certain impairments 
are more prone to error. DQ tracks primary and 
secondary impairments that pose the greatest problems 
to ALJs and SAAs for reaching legally sufficient 
decisions. 

• The impact that use of a medical expert (ME) has 
on legal sufficiency of step 3 decisions and use of the 
vocational expert (VE) has on step 5 decisions. This 
data collection effort may indicate whether the rale of DQ 
effectuations, remands and decisions varies by vy^ether 
an ALJ took testimony from an ME or VE. 

• How often hearing decisions do not properly 
address work activity after onset. DQ found 191 
instances of this problem in F Y 201 1 . Often during own 
motion review, representatives submitted evidence of 
earnings that helped DQ adjudicate the case, sometimes 
in the claimant’s favor. 

0 0 0 
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DQ Sampling Method 
Seeks Objectivity 

in selecting a sample of favorable hearing decisions for 
review, the Division of Quality takes a simple, straight- 
fbnvard approach. It accesses the hearing level's Case 
Processing and Management System and usually selects 
every tenth favorable decision in each region at a rate of 
four a day and about 70 a month. The quality review 
work group, OAO Executive Director's Office staff and 
the Office of Systems developed this system to ensure 
that DQ obtains an objective sample, without 
identification of individual ALJs. hearing offices or 
allowance rates. 

Review of favorable ALJ decisions became a subject of 
contention after Congress approved the 1980 "Bellmon 
Amendment" to the Social Security Act, which resulted in 
a review program that initially targeted high allowance 
ALJs. In 1984, Congress amended the Act to terminate 
the Bellmon review because of concerns about its effect 
on ALJ decisional independence. Unlike Article 3 Judges, 
the judicial independence of ALJs is constrained by 
agency policies that are binding on the ALJs. 

DQ adjusts the rate of cases produced by its sampling 
approach when it needs to manage the size of its in- 
coming case workload. DQ staff work under a tight 
deadline that requires them to determine within 60 days 
whether to invoke own motion review. "We have param- 
eters that we set that control the flow of cases so that we 
are not inundated and cannot get to them all," explains 
Division Director Carmine Borrelii. “If we need cases 
quicker, we can increase the number per day. If we are 
getting overloaded, we can decrease that number." 


Top 10 Reasons for Remand 
of Unappealed Hearing Decisions 

The list below shows the top 10 reasons in descending 
order for Appeals Council remands in FY 2011 of 
favorable hearing level decisions. At the end of F Y 201 1 , 
Council members serving with the OAO Division of 
Quality had issued 550 remands. There are 170 reasons 
for remand; any remand can have up to three reasons 
associated with it. 

• RFC - exertional limitations inadequately evaluated 

• RFC - mental limitations inadequately evaluated 

• Claimant credibility -failed to discuss appropriate 
credibility factors 

• RFC - other (articulation issues) 

• Drug or Alcohol Abuse - insufficient articulation of 
DAA rationale 

• RFC - non-mental non-exertional limitations 
inadequately evaluated 

• incomplete/inaccurate record - record inadequately 
developed 

• Onset date/closed period/CDR 

• RFC - effect of combination of impairments 
inadequately evaluated 

• Treating source - recontact necessary. 
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Focused Review . . . from p. 1 

When DQ finds, based on its sampling of pre-effectuation 
cases, that there is a much higher-than-average rate of own 
motion review for an ALJ or hearing office, then it may con- 
duct FQRs to evaluate what may be a problematic pattern in 
the adjudication of disability cases. OAO also selects sub- 
jects for FQRs based on analyses of other agency data. 

OAO is working with the ODAR Division of Management 
Information and Analysis, as well as the SSA Office of 
Quality Performance, to develop algorithms to improve the 
selection process for additional FQRs. 

After completing the FQR, DQ reports its data and findings 
(but no recommendations) to the Office of Chief Admin- 
istrative Law Judge and ODAR executives for whatever 
educational or other executive action they deem appropriate. 
Since DQ began performing FQRs in the spring of 2011, it 
has completed about 16 for ALJs and SAAs and about three 
for hearing offices. “Our focused reviews don’t invdve our 
DQ adjudicators," notes Division Director Carmine Borrelli. 
"We don’t want them involved because it is post-effectuation. 
We're not taking own motion review, we're Just trying to see 
if we can identify any trends or issues that might be problem- 
atic or require a reminder or training for a judge or hearing 
office." 

The Appeals Council's own motion review authority (20 
CFR 404.969 and 416,1469 ) prohibits sampling cases 
based on "the identity of the decisionmaker or the identity of 
the office issuing the decision," so the Council does not 
take adjudicative actions regarding specific cases reviewed 
under the post-effectuation focused review of cases. 

Teams of DQ managers and attorney-adviser analysts 
perform the focused quality reviews, which take about four 
to five days each. Once a team selects an FQR subject, it 
screens a sample of 60 to 80 cases for a random period 
against several criteria, collecting data and information that 
might reveal issues of concern or patterns that may conflict 
with agency policies or regulations. Some criteria that may 
be included are how many decisions are on the record, how 
many are bench decisions, how long the hearing lasted, 
whether claimants submitted additional evidence after the 
state agency determination, and whether the file includes 
opinion evidence from treating, examining or non-examining 
sources. DQ staff then conduct a more in-depth review of 
about 25% of screened cases and report on those findings. 
Focused quality reviews, for example, have identified 
several judges that rely solely on opinion evidence received 
at the hearing level. “The ALJ doesn't evaluate it or evalu- 
ate whether it is consistent with the other evidence, which is 
required before the opinion evidence can be given control- 
ling weight, and finds that claimant is disabled. In many of 
these cases, the opinion evidence was not supported and 
was inconsistent with the other evidence of record," Borrelli 
says. As for hearing offices, an FQR found that one office 
used the same two medical experts in about 80% of cases 
instead of selecting them on a rotational basis. "In that 
case, we did a referral to the Chief ALJ’s office to let them 
know we’ve found this pattern.” in other studies, DQ found 
that hearing offices did not follow other agency policies and 
procedures in the assignment of cases. 


DQ staff begin each FQR with an open mind “not expecting 
to find anyttiing," Borrelli adds. "What we find, we find, 

Then we report it. We don’t have any agenda behind what 
we’re doing. We're just trying to make sure that the agency 
issues consistent decisions and follows proper procedures, 
regulations and the law so that the people who should be 
found disabled are and the people shouldn’t be aren’t. 

That’s our goal." 

RR/DQ Differences: Favorable Decision 
Brevity Puts More Focus on Record 

Reviewing favorable ALJ or SAA decisions makes for a differ- 
ent experience than reviewing requests for review (RR). OAO 
analysis and adjudicators have learned. DQ Division Chief 
AAJ Robert Johnson, who has more than a dozen years expe- 
rience adjudicating RRs, spelled out the differences he’s seen: 

• Favorable decisions are shorter, with about two to 
three pages or (ess of rationale compared with two or three 
times that amount in ALJ denial decisions. Shorter decisions 
tend to mean briefer descriptions and evaluation of the medi- 
cal evidence, including medical source opinions, and less 
rationale explaining the nexus between the medical evidence 
and the RFC. “Sometimes you have to reconstruct the rest 
of the decision to figure out the basis for the ALJ’s finding of 
the RFC before you can ask whether it is supported by 
substantial evidence." 

• DQ staff can find themselves taking benefits away from 
claimants because the record doesn't support a favorable 
decision and doesn’t even require a remand. “You have to 
prepare for a different mindset,” Judge Johnson says. In 

(See RR/DQ Differences ... on p. 5) 


DQ Own Motion Review Timeline 

During various periods in its history, the Appeals Council has 
conducted own motion review of favorable hearing decisions. 
Launched at the end of FY 2010 (see OAO newsletter. 9/17/10 . 
p. 3) after 10 months of planning, the Division of Quality made 
history as the first OAO component dedicated solely to own 
motion review, which it performs under 20 CFR 404,969 and 
416.1469 . Since DQ’s work deals with decisions where 
claimants already have received a favorable disability decision, 
regulations specify a unique timeline for Appeals Council action: 

• 60 days after the hearing decision: The Council must 
decide whether to review the decision on its own motion. DQ 
attaches an alert to the electronic case file notifying other SSA 
components not to effectuate payment until the Council acts. 

• When it opts for own motion review, the Council sends 
claimants and all affected parties a notice explaining the 
reasons and setting a 25Rlay deadline for submission of 
additional evidence or written statements. 

• 110 days after the hearing decision: The agency begins 
pa^ng interim (but not retroactive) benefits if the Council hasn't 
released the case for effectuation, issued a corrective decision, 
or remanded the case to the hearing office and it has not issued 
a new decision. If the Council issues an unfavorable decision 
or the ALJ does so on remand, the agency will not regard 
interim benefits as overpayments. 

To assist field offices and payment centers in understanding 
how it operates, DQ added a frequently asked questions page to 
the OAO Intranet website. 
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RR/DQ Differences . . . from page 4 

FY 2011 , that happened in only five cases, however. 
Actually, he was surprised by the number of more-favorable, 
corrective decisions that DQ Judges issued by apfxoving an 
earlier onset date when supported by the medical evidence. 
Often in these cases, DQ analysts and adjudicators 
discovered that the hearing level found a claimant disabled 
during a period covered by a prior determination but didn’t 
reopen it to address its earlier onset date. 

• DQ analysts and adjudicators see fewer briefs or 

contentions to help identify issues, including errors of law, 
since the decisions they review are favorable. Representa- 
tives sometimes submit statements in response to own 
motion notices but the number has been smaller than ex- 
pected. 

• Every case has a deadline of 60 days from the ALJ’s 
or SAA’s decision (or ALJ dismissal of a hearing request 
when an SAA issues a favorable decision) for the Appeals 
Council to decide whether to conduct further review and 
decision-making on its own motion or allow effectuatbn to 
proceed. 

• Analysts produce more detailed remand orders that 
draw content from own motion notices. These labor-inten- 
sive notices explain to claimants at length why the Appeals 
Council will assume jurisdiction over their case for further 
review and how it may affect them. 

“In response to our own motion notices, sometimes 
claimant representatives submit medical evidence and we 
will issue a favorable decision based on their submission,” 
Judge Johnson says. “A number of cases have gone back 
to ALJs who have held a hearing and gotten additional 
development, which supported a favorable decision. So I’d 
caution people about looking at own motion review as an 
indication that the decision was wrong,” 

Absence of Substantial Evidence 
Triggers Own Motion Review 

What prompts OAO’s Division of Quality Appeals 
Council members to take own motion review of an 
unappealed hearing decision under 20 CFR 404.969 
or 416.1469 7 They use this criterion: Whether the 
case record shows the decision is supported by 
substantial evidence CHALLEX I-3-3-4 ). If two AAJs 
agree there’s a lack of substantial evidence, then the 
case undergoes further review and a possible remand 
or corrective decision (see DQ Own Motion Review 
Timeline, page 4). 

This approach often means that Council members 
allow effectuation of a favorable AU) or SAA decision 
even though it may not sufficiently discuss the 
evidence or articulate the reasons for a finding of 
disabled, if the adjudicators’ review nonetheless finds 
sufficient evidence in the record that supports the 
finding, the Appeals Council won't invoke own motion 
review. For example, an ALJ could make an error of 
law by not properly discussing evidence of a claimant’s 
drug or alcohol abuse (DAA), but if the record supports 
a disability finding regardless of the DAA, then the 
Council would not take own motion review. 


January 13, 2012 ( J 

“How Ml Doing?" Gives ALJs 
Easy Access to Remand Data 

As one of ite key missions, OAO shares disability 
adjudication data it collects with other SSA components 
for uses they deem appropriate for their missions. A case 
in point: ODAR has launched a web-based system called 
“How Ml Doing?" (HMID) that gives every ALJ a quick 
look at several types of data including Appeals Council 
remands Issued under the Council's own motion and 
requests for review authorities. Called “How Ml Doing?” 
(HMID), the system allows ALJs to compare their 
personal workloads and productivity against the average 
of all ALJs in their hearing office, their region and 
nationally, updated daily. 

The remand data that ALJs see come from information 
that OAO staff enter into the Appeals Review Processing 
System (ARPS). These data now appear as HMID bar 
chart displays showing ALJs all 10 remand categories, 
top 10 remand reasons in each category and the top 20 
reasons across all remand categories. ALJs can see 
data for Appeals Council remands, court remands or a 
sum of them for their hearing office, region and nationally. 

While ALJs conceivably could have accessed remand 
data previously, it would have taken a lot of time and 
effort, says Jeffrey Liu. Ph.D., senior advisor, ODAR 
Office of Electronic Services and Strategic Information. 

Since the rollout on Aug. 9, 2011, following seven months 
of testing and fine-tuning, ALJs nationwide can simply 
click the appropriate Ml menu items on their desktop to 
display HMID data and rankings. They cannot yet see 
their personal remand data and rankings for several 
reasons, including the need to build a data history and 
track and adjust for ALJ relocations between hearing 
offices. 

Personal data that ALJs do see include their pending, 
dispositions, average processing time - for the week, 
month and fiscal year to date - and hearings scheduled 
for the coming three full months. ALJs do not see 
comparisons to individual ALJs in their hearing office, but 
see themselves compared to averages for all the office's 
ALJs (including themselves), The system follows the 
same principle for comparisons to each ALJ’s region and 
in the nation. HMID also delivers productivity data to 
hearing office decision writers (DWs). It similarly provides 
a graphical display that compares and ranks the number 
of decisions they drafted against the average for all DWs 
in their hearing office, and against regional and national 
averages. "Management wants people to know - this is 
where you are," Liu says. 


See the next page for a Q&A discussion 
with Deputy Executive Director Gerald Ray 
on disability adjudication consistency. 
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Judge Gerald Ray Addresses Disability Adjudication Consistency 

The Office of Appellate Operations is the home of the Appeals Council and serves as the final administrative 
step in the SSA disability adjudication process, reviewing more than 130,000 hearing level decisions across 
the country. SSA now has added pre-effectuation review of favorable hearing decisions to OAO's 
responsibilities. Gerald Ray, 0/\0 deputy executive director and an administrative appeals judge, offered the 
following answers to OAO newsletter staff questions about the reasons behind 0/\0’s newest mission. 


Q 


Did recent press articles and the July 201 1 TRAC study on inconsistencies in disability adjudication 
prompt SSA to establish the new program to review favorable hearing-level decisions? 


A No. We stood up the Division of Quality (DO) more than seven monttis before these articles and the study 
were published - not in response to them. The articles and the TRAC study point to wide disparities in ALJ 
decisional patterns. In fact, the TRAC study contended that obtaining a favorable Social Security disability 
hearing decision depended more on the judge than the facts of the case. SSA created DQ because there was no 
pre-effectuation review of favorable decisions, which constitute the bulk of hearing decisions {about 60% in FY 
201 1 ). The agency is obligated to administer the disability program in an even-handed manner. Any unfairness in 
adjudication undermines public confidence in the agency, and undermines the credibility of the program and the 
people who administer it. 


Q How is it possible to achieve even-handedness in hearing decisions when claimants and their 
circumstances differ so much? 

A social Security law and regulations provide the framework for ensuring that applicants for disability receive the 
benefits of due process of law, correct identification of the issues and adequate consideration of relevant 
evidence, all resulting in appropriate decisions. 


Q Administrative law judges and senior attorney adjudicators each adjudicate hundreds of cases a year. 

People often use heuristics to deaf with complex issues, so couldn't they help reach a decision in a 
disability case? 

A People frequently use heuristics, or rules of thumb, to form a mental framework to simplify consideration of 
Issues, often based on their experience in dealing with similar problems. Properly crafted heuristics can 
effectively speed up the process of correctly dealing with complex issues. However, use of inartfully crafted 
heuristics to view a problem in a customary or traditional manner may result in framing issues too narrowly, over- 
reliance on incomplete information, and limiting consideration of options only to those that have worked in the past, 
or interpreting information only in a manner consistent with the preconception connected with the heuristic, Thus, 
heuristics may interfere with appropriate decision-making. 


Q 


What has DQ found in its reviews of favorable hearing level decisions? 


Analysis suggests that most ALJs, SAAs and other agency adjudicators increased dispositional output in 
A accordance with agency production goals; however, both random and focused reviews of favorable hearing 
decisions strongly suggest that some decision-makers rely on heuristics that are not compliant with the current 
law. regulations and policies of the agency. Thus, we see that some decisions are not supported by substantial 
evidence. 


Q 


What is the goal of focused quality reviews? 


I believe that nearly alt ALJs are conscientious in deciding cases and want to do a good job. Our ALJs have 
A quasi-judicial independence, which prohibits the agency from telling ALJs whether to find a claimant disabled 
or not disabled. Our ALJs are professionals, ready to take self-corrective action when they receive appropriate 
feedback and consistent messaging regarding quality. We believe the information obtained through DQ analyses 
will provide valuable insights in development of analylica! tools and training the agency can provide to improve 
disability adjudication and ensure that its adjudicators fairly administerthe disability program. 
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Overview of all Final Actions 


The Division of Quality closed a total of 3S92 cases initiated in fiscal year 2011. Of those cases, 
3564 became final by the end of fiscal year 2012, and 128 closed in fiscal year 2012. The 
Council effectuated 2,880 cases (no action taken), remanded 665 cases, and issued a decision 
on 147 cases. 




Own Motion 




EFF 

REM 

DEC 

OM 

Total 

Total 

Cases 

# Cases 

2880 

665 

147 

812 

3692 

Overall Proportion 

78% 

18% 

4% 

22% 



Breakout of Disposition Type 
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Decisions By Sequential Evaluation Step 


A total of 3616 cases (98% of the 3692 decisions reuiewedi were decided at either step 3 or 
step 5 of the sequential evaluation process. The Council effectuated 78% of the cases at both 
steps. 


Own Motion 



EFF 

REM 

DEC 

Total 

Step 3 

535 

114 

33 

682 

% total Step 3 

78% 

17% 

5% 

100% 

Step 5 

2287 

538 

109 

2934 

% total Step 5 

78% 

18% 

4% 

100% 


Decisions Made at Step 3 
by AC Outcome 


Decisions Made at Step S 
by AC Outcome 
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Decisions By Type (OTR vs. Bench) 


A total of 592 decisions (16% of the 3692 decisions reviewed) were either decided on the 
record (6%) or issued as a bench decision (10%). The Council took own motion on 27% of the 
decisions issued on the record and on 23% of the bench decisions. 




Own Motion 



EFF 

REM 

DEC 

Total 

OTR 

166 

43 

18 

227 

%OTR 

73% 

19% 

8% 
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281 

71 

13 

365 

% Bench 
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19% 

4% 
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On the Record Decisions 
by AC Outcome 
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Child SSI Decisions 


The Council reviewed a total of 181 (5% of the 3692 decisions reviewed) child supplemental 
security income decisions and took own motion on 36 (20%) of them. 


Own Motion 
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Own Motion Rate by Region 


As stated above, the Council took own motion on 22% of the 3692 decisions reviewed. The 
regional own motion rate ranged from 15.5% (Region 8) to 26.2% (Region 6), with an average 
rate of 22% and an overall rate of 22%. 

Own Motion 


Region 

EFF 

REM 

DEC 

OM Rate 

Total Cases 

1 

160 

34 

8 

20.8% 

202 

2 

259 

75 

10 

24.7% 

344 

3 

279 

72 

15 

23.8% 

366 

4 

278 

72 

12 

23.2% 

362 

5 

305 

57 

11 

18.2% 

373 

6 

256 

77 

14 

26.2% 

347 

7 

259 

61 

17 

23.1% 

337 

8 

273 

39 

11 

15.5% 

323 

9 

272 

60 

20 

22.7% 

352 

10 

269 

53 

11 

19.2% 

333 

NHC 

270 

65 

18 

23.5% 

353 

Total 

2880 

665 

147 

22.0% 

3692 


Total Cases and Own Motion Rate by Region 
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Regional Own Motion Rate by Adjudicator 


Of the 3692 decisions reviewed by the Council, 3164 (86%) were issued by an Administrative 
Law Judge (AU) and 528 (14%) were Issued by an attorney advisor (AA). The own motion rate 
for AA decisions was 24.6% versus 21.6% for AU decisions. The own motion rate for AU 
decisions varied from 14.3% (Region 8) to 25.8% (Region 6). The own motion rate for AA 
decisions varied from 15.5% (Region 3) to 30.8% (Region 5). 


AU Decisions by Region and AC Action 


AA Decisions by Region and AC Action 


OM 


Region 

EFF 

REM 

DEC 

OM 

Rate 

Total 

Cases 

1 

140 

28 

7 

20.0% 

175 

2 

221 

66 

10 

25.6% 

297 

3 

230 

63 

15 

25.3% 

308 

4 

243 

64 

12 

23.8% 

319 

5 

260 

38 

10 

15.6% 

308 

6 

219 

63 

13 

25.8% 

295 

7 

223 

50 

14 

22.3% 

287 

8 

234 

30 

9 

14.3% 

273 

9 

234 

48 

18 

22.0% 

300 

10 

208 

31 

10 

16.5% 

249 

NHC 

270 

65 

18 

23.5% 

353 

Total 

2482 

546 

136 

21.6% 

3164 


OM 
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1 

20 

6 

1 

25.9% 

27 

2 

38 

9 

0 

19.1% 

47 

3 

49 

9 

0 
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58 

4 

35 

8 

0 

18.6% 

43 

5 

45 

19 

1 

30.8% 

65 

6 

37 

14 

1 

28.8% 

52 

7 

36 

11 

3 

28.0% 

50 

8 

39 

9 

2 
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50 

9 

38 

12 
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26.9% 

52 

10 

61 

22 

1 
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84 

Total 
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11 
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AU vs. AA Own Motion Rates by Region 
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Nature of Decisions Issued by the AC 


As stated above, the Council issued a decision on 147 (4%) of the 3692 cases reviewed by the 
Council. The Council issued a less favorable decision in 28% of the decisions. In 22% of the 
decisions, the Council changed the basis of the disability finding, but not the overall outcome. 
The Council reopened a prior determination or decision in 21% of the decisions. 


Type of Decision 

# 

% 

Reopened prior determination or decision (onset date invaded prior period) 

31 

21% 

Changed the basis, but not the outcome, of the decision 

32 

22% 

Found an earlier onset date 

14^ 

10% 

Other favorable decisions 

10 

7% 

Upheld determination or decision after receipt of further information (SGA) 

7 

5% 

Corrected errors in onset and application dates 

7 

5% 

Issued less favorable decision 

41 

28% 

Issued fully unfavorable decision 

5 

3% 

Total; 

147 
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Reasons Cited for QRB Remands, FY2012 


Cited Remand Reason 

Times 

Cited 

%of 

Total 

SGA 

63 

KIHI 

Employee - Income Calculation 

1 

0.1% 

Employee - Unsuccessful Work Attempt 

2 

0.1% 

Employee - Other 

2 

0.1% ' 

Income - Further Deyelopment 

5 

0.3% 

Issues / Period Properly Before Alj Were Not Decided 

1 

0.1% 

Self-Employed - Income Calculation 

7 

0 4% 

Self-Employed - Other 

3 

0.2% ' 

Self-Employed - Unsuccessftil Work Attempt 

1 

0.1% 

SGA - Consideration Of Entitlement To Twp/ Epe 

2 

0,1% 

SGA - Consideration Of Uwa And / Or irwe. Etc. 

4 

\Q.2% 

SGA - Evaluation Of Employee Criteria 

2 ‘ 

0.1% 

SGA Evaluation Of Self - Employment Criteria 

7 

0.4% 

SGA - Unexplained Earnings After Eod 

26 

1.6% 

Severe/ Non-Severe 

130 

7.8% 

Cardiovascular Impairment Not Adequately Considered 

5 

0.3% 

Combination Of Impairments Not Considered 

7 

0,4% 

Endocrine System impairment Not Adequately Considered 

1 

0.1% 

Genitourinary Impairment Not Adequately Considered 

1 

0.1% 

impairment Improperly Found "Not Severe" 

11 


Mental Disorder Not Adequately Considered 

■■ 


Multiple Body Systems Impairment Not Adequately Considered 

HI 

0.1% 

Musculoskeletal Impairment Not Adequately Considered 

mm 

10% 

Neurological Impairment Not Adequately Considered 


0,1% 

Obesity Impairment Not Adequately Considered 

8 

0 5% 

other 

35 

r: 

Special Senses And Speech Not Adequately Considered 

2 

0.1% 

Adult Listings 

115 

6.9% 

Listing 1.00 - Not Adequately Addressed Or Evaluated 

27 


Listing 1 1.00 - Not Adequately Addressed Or Evaluated 

4 


Listing 12.00 • Insufficient Articulation Of"B" Or ”C" Criteria 

15 


Listing 12.00 - Not Adequately Addressed Or Evaluated 

49 


Listing 14.00 - Not Adequately Addressed Or Evaluate 


0.1% 

Listing 2.00 - Not Adequately Addressed Or Evaluated 

Mm 

0.1% 

Listing 3.00 - Not Adequately Addressed Or Evaluated 

mM 

0.2% 

Listing 4.00 - Not Adequately Addressed Or Evaluated 

HI 

Q.1% 

Listing 9.00 - Not Adequately Addressed Or Evaluated 

mm 

.0.2% .. 

Other Adult Ustings Issue 

Bi 
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Reasons Cited for QRB Remands (cont'd) 


Cited Remand Reason 

Times 

%of 

Cited 

Tota! 

Child Ustings 

14 

0.8% 

Listing 100.00 - Not Adequately Addressed Or Evaluated 

2 

0. 1 % 

Other Child Listings Issue 

12 


Credibility Evaluation 

142 

8.5% 

Claimant Credibility - Failed To Acknowledge Unavailability Of Treatment 

2 

0.1% 

Claimant Credibility - Failed To Discuss Appropriate Credibility Factors 

97 


Claimant Credibility - Other issue 

36 

2 1% 

Third Party Credibility - Finding Not Made 

2 

0 1% 

Third Party Credibility - Inadequate Rationale For Finding 

s 

0.4% 

Opinion Evidence Evaluation & RFC 

779 

46.6% 

Consultative Examiner - Opinion Not Identified Or Discussed 

31 

1,9% - 

Consultative Examiner - Opinion Rejected Without Adequate Articulation 

20 

u;' 1 2% 

Consultative Examiner - Recontact Necessary 

5 

G 3% 

Consultative Examiner - Weight Accorded Opinion Not Specified 

5 

0.3% 

Non-Examining Source - Opinion Not identified Or Discussed 

11 

■' 0,7% 

Non-Examining Source - Opinion Rejected Without Adequate Articulation 

28 

1,7% 

Non-Examining Source - Weight Accorded Opinion Not Specified 

1 

0.1% 

Non-Medicai Source - Opinion Not identified Or Discussed 

2 

0,1% 

Non-Medica! Source - Opinion On Issue Reserved To Agency 

1 

0,1% 

Rfc - Effects Of Combination Of Impairments Inadequately Evaluated 

48 


Rfc - Exertional Limitations inadequately Evaluated 

213 


Rfc - Mental Limitations Inadequately Evaluated 

163 


Rfc - Non-Mental Non-Exertionai Limitations Inadequately Evaluated 

71 


Rfc - Other 

76 


Treating Source - Opinion Not Identified Or Discussed 

22 

1.3% 

Treating Source - Opinion On Issue Reserved To Agency 

5 

0 3% 

Treating Source - Opinion Rejected Without Adequate Articulation 

13 

0 8% 

Treating Source - Recontact Necessary 

31 

3,B% , 

T^ating Source - Weight Accorded Opinion Not Specified 

3 

0 2% 

Past Relevant Work 

31 

i.9% 

Function By Function Analysis Not Adequately Articulated 

9 

0 5% 

other 

22 

1 3% 
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Reasons Cited for QRB Remands (cont’d) 


Cited Remand Reason 

Times 

Cited 

%of 

Total 

Grid/ Vocational Expert 

iia 

■Oil 

Misapplied Framework - improperly Considered Non-Exertional Limitations 

4 

0.2% 

Misapplied Framework - improperly Considered Skill Level / Transferabiilty 

11 

0.7% 

Misapplied Framework - Other 

5 

0,3% 

Misapplied Framework - Reliance On Ssr Was Incorrect Or Iricomplete 

1 

0.1% 

Misapplied Grid Rule - Improperly Considered Age Category 

2 

0.1% 

Misapplied Grid Rule - Improperly Considered Education / Literacy 

2 

0.1% 

Misapplied Grid Rule - Improperly Considered Non-Exerlional Limitations 

2 

0.1% 

Misapplied Grid Rule - improperly Considered Skill Level / Transferability 

17 

1.0% 

Misapplied Grid Rule - Other 

2 

0,1% 

Miscellaneous - Decision Mischaracterizes Hypo Or VE Response To Hypo 

4 

0.2% 

Miscellaneous - Other 

4 

0.2% 

Miscellaneous - VE And DOT Not Recorrciled 

4 

0,2% 

Miscellaneous - VE Evidence Not Addressed In Hearing Decision 

1 

0.1% 

VE Hypo -Other 

4 


VE Hypo Did Not Encompass All impairment 

2 

0,1% 

VE Hypo Inconsistent With Exertiorai RFC Established 

3 

0.2% 

VE Hypo Inconsistent With Mental RFC Established 

1 

0,1% 

VE Not Obtained - Manipulation Limitations Warrant VE EVdence 

7 

0.4% 

VE Not Obtained - Mental Limitations Warrant VE EVdence 

6 


VE Not Obtained - Other 

34 


VE Not Obtained - Postural Limitations Warrant VE Ewdence 

2 

0.1% 

Dismissal/ Procedural 

12 

0.7% 

Other 

11 

07% 

Res Judicata Dismissal 


0.1% 

Mfsc. 

268 

16.0% 

Acquiescence Ruling Improperly Or Not Applied 

3 

0.2% : 

ALJ Misconduct / Unfair Hearing 


0,1% 

Drug Or Alcohol Abuse - Da / A As Material Factor To Disability 

30 


Drug Or Alcohol Abuse - Insufficient Articulation Of Da / A Rationale 

84 


Drug Or Alcohol Abuse - No Finding Of Disability 

2 

0,1% 

Incomplete / Inaccurate Record - Lost / Inaudible Recording 

2 

0.1% 

Incomplete / Inaccurate Record • Lost Record / EMderrce 

1 

G.1% 

incomplete / Inaccurate Record - Record inadequately Developed 

62 


New Ewdence Presented Upon Administrative Appeal / Review 

2 

0.1% 

NorvDisabiiity Issues 

1 

0,1% 

Onset Date / Closed Period f CDR 

62 


Other 

18 


Grand Total 
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Enclosure - Page 1 - Questions from Subcommittee Staff 


Questions from Subcommittee Staff Regarding Issues Raised 
At the September 13, 2012 Hearing 
On Improving the Quality of Disability Benefit Award Decisions 


1) Please explain why the agency no longer allows DDSs or ALJs to procure a Minnesota 
Multiphasic Personality Inventory (“MMPI”) exam and provide any related directives 
or documentation. If the agency prohibits the procurement of any other symptom 
validity tests, please include the policy and reasoning behind that decision as well. 

We no longer purchase symptom validity tests such as the MMPI because there is no test that, 
when passed or failed, conclusively establishes a claimant’s credibility. While a definitive 
statement regarding credibility would make an adjudicator’s job easier, the MMPI cannot 
provide it; therefore, using it may cause the adjudicator to ignore the totality of evidence, as 
required, and issue an incorrect decision. 

Additionally, tests such as the MMPI have weaknesses in their psychometric properties that limit 
their consistent applicability in our program. For example, the MMPI is generally inappropriate 
for use with persons who have English as a second language, who cannot read at the eighth- 
grade level, or who have a low IQ. 

While we no longer purchase validity tests, claimants or their representatives continue to submit 
them in support of a claim. We plari to seek external expertise to evaluate our policy and provide 
additional guidance to help our adjudicators determine how to best handle these tests if they are 
in the medical record. 

2) Please also provide the following annual information for the past five years: 

o Number of times a DDS decision-maker or ALJ requested an MMPI or other 
symptom validity test; and 

o Annual amount spent by the agency on these exams. 

We do not track the incidence of requests for symptom validity tests or the costs specifically 
associated with their purchase, 

3) Please provide information regarding the data the agency plans to capture regarding 
outlying ALJs, as well as an explanation as to how it plans to use that data for future 
reviews. 

In recent years, we’ve made progress in capturing structured data at all adjudication levels so that 
we can identify areas for improvement and make changes based on objective data instead of 
anecdotal information. Regarding recent improvements in hearing level data, the Office of 
Appellate Operations (OAO) created and uses the Appeals Review Processing System (ARPS), a 
case processing system that captures structured data on ALJ decisions. ARPS data, which helped 


Permanent Subcommittge on Investigations 
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Enclosure - Page 2 - Questions from Subcommittee Staff 


identify 170 reasons for remand, serve as the foundation to determine whether ALJs are correctly 
applying the applicable decisional framework. 

Although ARPS captured structured data on claimant-requested appeals of unfavorable or 
partially favorable ALJ decisions begiiming in 2008, OAO started examining deficiencies in 
fully favorable ALJ decisions in 2010 when OAO’s Division of Quality (DQ) was reinstituted to 
take own-motion reviews in fully favorable ALJ decisions. With the combination of data from 
ARPS on different case outcomes, as well as more traditionally captured data from the Office of 
the Chief Administrative Law Judge like the number of dispositions, allowance rates, and the 
length of time cases spend awaiting ALJ decisions, we now have access to information that helps 
identify policy non-compliance. As we gain experience with these data, we will reevaluate what 
more we need. When we identify anomalies, we take a closer look to determine the appropriate 
course of action to address the issue. 

In 201 1, we instituted focused post-effectuation reviews performed by specially-trained DQ staff 
to help provide insight into identified anomalies. When DQ staff receives a topic for a focused 
review, they analyze a minimum of 60 decisions and perform in-depth reviews on 25 percent of 
the analyzed cases to determine if the ALJ correctly applied the law, our regulations, and our 
internal business processes. DQ staff reports data on each of the decisions they review and 
provides their findings to ODAR executives. Based on the findings, ODAR executives can 
determine the appropriate course of action, including training, counseling, or reminders about 
relevant law, agency policy, or guidance. 

While we continue to perform additional focused reviews, we are also providing more 
individualized feedback, enhanced training, and additional electronic resources to our ALJs. The 
combination of each of these approaches is improving the quality of ALJ decisions. 

For many years, concerns and misunderstanding about the scope of ALJs qualified decisional 
independence made the agency hesitant to take action on issues related to quality. That is no 
longer the case. Our improved training and comprehensive quality reviews are improving 
compliance with policies and procedures. The vast majority of our ALJs strive to make the right 
decisions and to treat the public fairly. The tools we have recently implemented provide them 
better training and feedback so that they can achieve these goals, and we believe that we have 
made significant progress towards improving our decision-making. However, if after counseling 
and training, an ALJ is not following our policies and procedures, such as not appropriately 
managing his or her docket, then we pursue appropriate disciplinary action with the Merit 
Systems Protection Board (MSPB). Recently, the MSPB issued a decision finding that there was 
“good cause” to remove an ALJ from his position because of his failure to acceptably manage his 
cases by not scheduling a sufficient number of hearings and issuing an acceptable number of 
decisions when compared to his peers in the hearing office and other hearing offices in the 
region, 

4) Please provide an explanation as to the varying error rates among the different regions. 

The Appeals Council’s (AC) remand rates are not the same as case “error” rates — a remand 
means the AC identified a legal deficiency but does not always mean that the AC necessarily 
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Enclosure - Page 3 - Questions from Subcommittee Staff 


disagrees with the ALJ’s ultimate decision to deny or allow the case. Also, some issues can he 
outside of the ALJ’s control, such as the submission of late evidence. 

There are a number of factors that contribute to the variances in the remand rates between the 
regions. For example, remand rates may be affected by differences in development of the record 
at the DDS level, diversity in regional economies (i.e., rural and urban), disparity in the type of 
work available in different regions, the frequency and occurrence of certain types of impairments 
in regions, the number of non-English speaking claimants in regions, and the size of regions. 
Some of the variances in regional remand rates may be due to how ALJs apply the decisional 
framework or if they stay current with the decisional framework. We are working to ensure 
ALJs issue quality decisions. 

In an effort to ensure ALJs issue quality decisions, we continue to improve training programs 
and create better individual feedback tools, such as “How MI Doing?” This resource gives ALJs 
extensive information about their remands as well as information on performance in relation to 
other ALJs in the office, region, and Nation. Currently, we are developing training modules 
related to each of 170 identified reasons for remands that we will link to the “How MI Doing?” 
tool. Further efforts to promote quality decisions include a test pilot of the Electronic Bench 
Book (eBB) for our ALJs. The eBB is a web-based tool that aids in documenting, analyzing, and 
adjudicating a disability case in accordance with our regulations. We designed the tool to 
improve accuracy and consistency in the disability evaluation process. 

As previously noted, the DQ oversees quality by performing focused post-effectuation reviews 
of hearing offices, ALJs, representatives, doctors, and other subjects. We identify potential 
subjects for focused reviews based on data collected through agency systems, findings from pre- 
effectuation reviews, and internal and external referrals from various sources regarding potential 
non-compliance with agency regulations and policies. 

Through improved training, development of new electronic tools, and quality assurance efforts, 
we ate improving ALJ compliance with the controlling decisional framework, which should 
reduce regional variances that are within our control. 

5) Please explain why the Department of Labor’s 0*NET database is not sufficient to use 
for disability claims, as well as any documentation of this decision. 

Currently, 0*NET does not measure strength and physical requirements in a way that our 
disability rules require. Our regulations and program policies contain specific definitions of the 
physical exertion requirements of work in the national economy, and classify jobs as sedentary, 
light, medium, heavy, and very heavy. 0*NET does not measure work using these definitions. 
Additionally, regulations provide specific definitions of skill requirements that we use to assess 
whether a disability claimant can adjust to other work that exists in the national economy. For 
example, the regulations define unskilled work as a job a person can usually learn to do in 30 
days. 0*NET does not contain data at this level of detail. 

We believe that there are aspects of 0*NET that we can use. We are currently working with the 
Department of Labor’s Bureau of Labor Statistics (BLS) to determine if they can meet our data 
needs. 
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Using the names, descriptions, and tasks of occupations in the 0*NET system as a starting point, 
we are working with BLS to test the feasibility of using the BLS National Compensation Survey 
platform to collect additional information on strength, specific vocational preparation, and non- 
exertional requirements necessary for our disability programs. 

Chapter 8 of the National Academy of Sciences report on 0*NET 

('httD://mvw.nap.edu/cat;tloit.phD?record id=128141 extensively discusses our past research and 
views over the last decade or more. 

In addition, our Occupational Information Development Advisory Panel issued a review of the 
National Academy of Sciences report on 0*NET (see attached document titled, “Complete - 
Findings Report OIDAP 062810”) and included questions and answers with National Academy 
of Science staff on issues about 0*NET. 


[SEE ATTACHMENT] 



6) Please provide an explanation and detailed cost justification of the estimated 

S108 million the agency plants to spend to create a new database to be used by SSA in 
determining disability claims. 

We previously estimated the cost of developing our own database for a new Occupational 
Information System at $108 million over five years; however, several months ago we modified 
our approach. 

In FY 2012, we signed an interagency agreement with BLS for approximately $400,000, which 
funded research planning activities to test the collection of data on strength, specific vocational 
preparation, and non-exertional requirements using the specific definitions and measurements 
required by our regulations for a broad set of occupations. In FY 2013, we negotiated a separate 
agreement for about $1 1 million to fund the test. 

7) Please provide for each ODAR hearing office the rate at which the Office of Appellate 
Operations Division of Quality exercised “own motion” review. This should include, 
but is not limited to, the following hearing offices: Oklahoma City, Oklahoma; 
Roanoke, Virginia; and Montgomery, Alabama. 

The Appeals Council collects this information on a regional basis but not for individual hearing 
offices because its analysis would not be statistically significant at that level. In FY 201 1, the 
Appeals Council reviewed 3,692 cases for possible own-motion review. Given the review of a 
relatively small random selection of favorable decisions nationwide, the regional level is the 
smallest denominator at which we could assess findings that are statistically significant. As 
noted in the Subcommittee’s minority report, the regional own-motion rates for the identified 
hearing offices were: 
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• Dallas Region, 26.2%; 

• Philadelphia Region, 23.8%; and 

• Atlanta Region, 23.2%; 

8) Finally, the Senators requested the agency provide a response to each of the 
recommendations in the Report. 

We will provide this mfonnation as an insert to the hearing transcript, as requested by the 
Subcommittee. 
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Occupational information Development 
Advisory Panel 


Findings Report: 

A Review of the National Academy of Sciences Report 
A Database for a Changing Economy: 

Review of the Occupational Information Network (0*NET) 


June 28, 2010 


Report to the Commissioner of Social Security 
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OCCUPATIONAL INFORMATION DEVELOPMENT ADVISORY PANEL 

REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 

A DATABASE FORA CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORMATION NETWORK (0*NET) 

Executive Summary 

Based on a January 2010 request from the Social Security Administration (SSA), the 
Occupational information Development Advisory Panel (OIDAP or Panel) reviewed 
the National Academy of Sciences (NAS) report, A Database for a Changing 
Economy: Review of the Occupational Information Network (0*NET),^ for relevance 
and lessons learned useful to SSA’s development of an occupational information 
system (OIS) to replace the aging Dictionary of Occupational Titles (DOT) in the 
disability adjudication process. The OIDAP describes the background of the 
request, the OIDAP methodology for reviewing the 0*NET Report, its findings and 
lessons learned, and offers SSA areas for consideration. 

Common Ground: NAS Panel and OIDAP Areas of Agreement 

1 . The NAS panel’s review of the use of the 0*NET in disability 
adjudication reached the same conclusion as that of other national 
governmental bodies, the OIDAP, and SSA in that the CNET in its 
current form is not suitable for disability adjudication.^ (See pp. 7-8 of 
this report) 

2. The NAS and OIDAP reports reached the common conclusion that 
significant changes would need to be made to the 0*NET in order for it 
be suitable for disability adjudication. For example, changes to the 
0*NET content model, the Behaviorally Anchored Rating Scales (BARS), and 
the level and unit of analysis would all be required. These changes would 
involve a costly revalidation of the entire 0*NET system and have the 
potential of negatively impacting the ability of the 0*NET to serve the 
purposes for which it was designed. (See p. 8 of this report) 

3. The 0*NET Report included a variety of important conclusions 
regarding occupational database maintenance that were similarly 
reached by the OIDAP for the OIS’s development including; 


’ Given how past anti current studies of occupational databases are referred to by the audiences who may read this report, the 
OIDAP has chosen to refer to the O'NET review as being conducted by the NAS not by the National Research Council as it is 
also sometimes referenced. 

^ p, 161, National Academy of Sciences (NAS) report, A Database for a Changing Economy: Review of the Occupational 
Information Netwoi1< (O'NET), 


June 22 2010 
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OCCUPATIO^AL INFORMATION DEVELOPMENT ADVISORY PANEL 

REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 
A DATABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORMATION NETWORK (0*NETj 


■ focusing on collecting, maintaining, and publishing high-quality 
data; 

• considering input from the scientific and user communities on the 
research and usability processes; 

• developing plans and procedures for refreshing the occupational 
database; 

• using technology for communication or for the delivery platforms 
to users; and, 

■ exploring the use of Internet-based methods for developing an 
online user community. (See p, 9 of this report) 

4. The NAS staff deferred to the expertise of the OIDAP for SSA’s 
occupational data needs. The NAS panel did not contain a subject matter 
expert in SSA disability adjudication, in private sector disability adjudication 
needs, or in the use of occupational information in disability applications in 
general. (See pp. 9-10 of this report) 

Going Forth: OIDAP Areas of Future Exploration 

5. The application of 0*NET in SSA's disability adjudication process would 
require SSA to change its definition of "skills" as well as the way skills 
are assessed in SSA’s disability programs. The manner in which 0*NET 
defines skills and conceptualizes skills transference conflicts with SSA's 
disability program requirements, its regulatory definition of skills, and the 
regulatory rules by which skills are considered in disability claims. (See pp. 
10-11 of this report) 

6. The 0*NET is a general purpose database addressing the needs of the 
primary users (e.g., workforce deveiopment, economic development, 
career development, academic and policy research) for which it was 
designed. The disability adjudication data needs and purposes are very 
different and not a subset of the generai purpose database. (See pp. Il- 
ls of this report) 


June 22 2010 
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REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 
A DA T ABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPA TIONAL 
INFORMATION NETWORK (0*NET) 


7. The 0*NET Report did not articulate the evaluation criteria that the NAS 
panel may haye used for its evaluation of the 0*NET. (See p, 16 of this 
report) 

8. The forensic defensibility of using 0*NET data for disability adjudication 
was not addressed by the NAS panel. (See pp. 16-17 of this report) 


Considerations^ 

Based on these findings, and our review of the 0*NET Report in general, the OIDAP 
upholds its September 30, 2009 recommendations to SSA. The OIDAP further 
advises that SSA should consider: 

Internal Expertise Unit 

1. Cautious progress on the R&D agenda for the OIS until the scientific 
expertise unit recommended by the OIDAP in its September report has 
been established. As noted in the 0*NET Report, developing a research 
agenda and its priorities would be advisable. 

Information Sharing with Other Government Agencies 

2. Continued and expanded SSA and DOL cooperation on mutually 
beneficial areas, such as sampling and/or data collection. This 
cooperation may include examining how DOL has historically developed 
and used occupational data for its own labor-related adjudicative needs. 

3. Collaboration with other Federal agencies, such as the Department of 
Defense, Office of Personnel Management, Rehabilitation Services 
Administration, and the Census Bureau, regarding work analysis 
methods or other studies, surveys, or information of value to the 
development of the OIS. 


^ See pp. 1 7-1 8 of this report for discussion. 


June 22 2010 
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A DATABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORMATION NETWORK (0*NET) 


Ethical and Legal Concerns Regarding 0*NET and DOT 

4. Consideration of potential ethical and legal concerns that might arise 
from repurposing 0*NET or by pursuing an update to the aging 
Dictionary of Occupational Titles framework for use in the disability 
adjudication process. 


June 22 2010 
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OCCUPATIONAL INFORMATION DEVELOPMENT ADVISORY PANEL 

REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 
A DATABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORM A TION NETWORK (O^’NET) 

Introduction 

At the OIDAP’s inaugural meeting, Commissioner Astrue requested that the Panel 
provide the SSA with its content model and classification recommendations by the 
end of FY 2009. The Panel delivered the Content Model and Classification 
Recommendations for the Social Security Administration Occupational Information 
System report to Commissioner Astrue on September 30, 2009.'* 

As the OIS project transitioned into the research and development (R&D) phase, a 
January 19, 2010 letter from Commissioner Astrue requested further advice and 
recommendations from the OIDAP regarding the: 

1. development of sampling and data collection plans for R&D; 

2. creation of a process for recruiting job analysts, including methods for 
certification criteria and training; 

3. assistance in establishing associations between human function and the 
requirements of work; and, 

4. review of relevant documents or reports SSA identifies that may affect or 
inform its work on the OIS. 

This report addresses a request made by SSA at the January 2010 quarterly 
meeting that the OIDAP review the NAS report, A Database fora Changing 
Economy: Review of the Occupational Information Network (0*NET) ® (herein 
referred to as the “0*NET Report"). The purpose of the review was to examine data 
quality, sampling, and other issues that might be useful to the development of SSA’s 
OIS. 

The 0*NET Report also contains topics that may be helpful to future OIS R&D 
activities. Thus, these technical topics will be addressed in subsequent OIDAP 
reports as appropriate, such as in the areas of measurement, sampling, data 
collection, and evaluation metrics. 


* Because of the OiDAP’s Federal Advisory Committee Act status, subcommittees do not recommend directly to SSA, but to 
the OIDAP. These recommendations are deliberated and voted upon by the entire Panel. The subcommittee reports 
contained in the OiDAP’s report appendices were finalized on September 1, 2009 for Pane! deliberations and voting on 
September 16-17, 2009. Therefore, the recommendations by the OIDAP to Commissioner Astrue on September 30, 2009 are 
in the Final Report and Recommendations section, or the first 68 pages of the report, not in the appendices. The 
recommendations for the content model data elements were meant as a starting point for further development and refinement 
by SSA through the R&D process. The OIDAP report can be retrieved from http;//www.ssa.gov/oidap/panel__documents.htm 
® 0*NET Report, Retrieved from http;//www.nap.edu/catalog.php?record_id=12814 
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REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 
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Background 

A decade after the release of the 0*NET, the Employment and Training 
Administration of the US Department of Labor (DOL) commissioned a review of the 
database by the NAS. This was the first time in three decades that an independent 
body reviewed a civilian occupational information database in the United States 
since the NAS conducted a similar review of the DOT in 1980.® 

The OIDAP applauds the DOL for opening the 0*NET to user, stakeholder, and 
public review and critique. The process can only serve to strengthen the database 
for the workforce development and similar purposes for which it was primarily 
developed.^ 

OIDAP MethodoloQV for Review of the 0*NET Report 

The Prepublication Copy/Uncorrected Proofs of the 0*NET Report were released by 
the NAS to the public on December 4, 2009. On January 8, 2010, in their 
professional roles outside of the OIDAP, two Panel members (Mary Barros-Bailey, 
PhD and Mark Wilson, PhD) met with the NAS O’NET study staff to clarify factual 
inaccuracies in the O’NET Report. In addition, two Social Security Administration 
staff (Associate Commissioner Richard Balkus and Occupational Information 
Development Project Director Sylvia Karman) met with the NAS staff on January 12, 
2010 to provide information regarding the disability adjudication process that was 
inaccurately reflected in the O’NET Report. At both meetings, the NAS staff 
indicated that only factual inaccuracies could be corrected because the O’NET 
review panel had already disbanded. 

At the January 22, 2010 OIDAP quarterly meeting, the Panel discussed inviting NAS 
staff to present their findings at the next OIDAP meeting based upon SSA’s request 
to the OIDAP to review the O’NET Report. Between quarterly meetings, the OIDAP 
Chair requested that the Panel review the O’NET Report in its entirety in preparation 
for a presentation by NAS staff at the next March quarterly meeting. 

On March 25, 2010, Ms. Margaret Hilton, Study Director, and Mr. Tom Plewes, 
Associate Study Director at the NAS for the O’NET panel, presented to the OIDAP. 

® This report is often called the '‘Milier Study." Retrieved (rom http;//www.nap.edu/openbooK.php?recordJd=92&page=R1 
^ pp. 12, 24, 25, 36, and 37. Appendix B. 
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See Appendices A and B for the NAS presentation materials and transcript. The 
final 0*NET Report became available to the public and to the OIDAP on May 11, 
2010. The preliminary report drafted by the OIDAP Chair was reviewed by the 
Executive Subcommittee on June 9, 2010 and deliberated upon by the full Panel on 
June 10,2010. 

A Word about Timing 

An important insight arising out of the March 2010 presentation by Ms, Hilton and 
Mr. Plewes centered on the timing of the 0*NET panel’s deliberations and 
recommendations that were completed by the end of April 2009,® or five months 
before the OIDAP September 30, 2009 report was available.® Indeed, the NAS 
panel had disbanded by August 2009 - when their report entered NAS’s internal 
review process. The O'NET Report was not released in the prepublication format 
until nearly three months after the dissemination of the OIDAP report. The timing of 
both panel processes and reports could lead to the mistaken impression that the 
NAS panel took OIDAP's findings and recommendations into account when it 
actually did not.'° 

The NAS staff referenced the OIDAP report and recommendations as an attempt to 
be complete in the literature citing;" however, the technical working papers and 
other research considered by the OIDAP, as well as the OIDAP report and 
recommendations, were never read or considered by the O'NET panel in its 
deliberations or when arriving at its recommendations. The NAS staff clarified the 
timing and referencing of the OIDAP report when presenting in March 2010 and via 
a footnote'® in the final copy of the O'NET Report. Ms. Hilton indicated that, should 
the NAS panel have considered OIDAP’s findings, these would presumably have 
affected their conclusions.'® For a timeline of each panel’s process, see Appendix 
C. 


® p. 61, Appendix B. 

® pp. 60, 129, and 130. Appendix B. 

’°pp. 16. 130-131, and 146, Appendix B. 
” p. 61, Appendix B. 

’^p. 161, 0*NET Report. 

P- 62, Appendix B. 
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OIDAP Findings 

Review of the 0*NET Report by the OIDAP resulted in eight general findings that 
are detailed in this section. 

Common Ground: NAS Panel and OIDAP Areas of Agreement 

FINDING #1: The NAS panel’s review of the use of the 0*NET in disability 
adjudication reached the same conclusion as that of other national 
governmental bodies, the OIDAP, and SSA in that the 0*NET in its current 
form is not suitable for disability adjudication. 

Pages 11 and 12 of the OIDAP report identify the occupational data requirements of 
SSA's disability programs including the need to: 

1 . reflect national existence and incidence of work; 

2. reflect work requirements; 

3. be legally defensible; and, 

4. meet the following technical, legal, and data requirements; 

a) occupations aggregated at a level to support individualized disability 
assessment; 

b) a cross-walk to the Standard Occupational Classification; 

c) precise occupationally-specific data; 

d) core work activities; 

e) minimum levels of requirements needed to perform work; 

f) observable and deconstructed measures; 

g) a manageable number of data elements; 

h) sampling methodology capturing the full range of work; 

i) inter-rater agreement justifying data inference; 

j) data collection of high quality data; 

k) valid, accurate, and reproducible data; 

l) whether core work activities could be performed in alternative ways; and, 

m) terminology that is consistent with medical practice and human function. 


'* See SSA working papers Developing an Initial Classfication System and Social Security Administration's Legal, Program, 
and Technical/Data Occupational Information Requirements. Retrieved frwn http://www.ssa.gov/oidap/panel_documents-htm 
and also see p. 50, Appendix .B. 
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The NAS panel did not consider these occupational data needs for SSA’s programs, 
as confirmed in their staffs presentation to the OIDAP in March 2010.^^ Like SSA 
and many other independent and government bodies that have previously arrived at 
the same conclusion (General Accounting Office, 2002a, 2002b; institute of 
Medicine, 1998, 2002; OIDAP, 2009; Social Security Advisory Board, 2001), the 
0*NET Report’® agrees that disability determination was an important use of the 
DOT and because 0*NET was created to replace the DOT, it seems fair to conclude 
that 0*NET has failed to replace the DOT in this particular usage.” (p. 161, 0*NET 
Report) 

The NAS staff added that, "... we didn’t look in-depth at this whole disability 
question. We took a quick look, and we thought it needed further study. 

FINDING #2: The NAS and OIDAP reports reached the common conclusion 
that significant changes would need to be made to the 0*NET in order for it be 
suitable for disability adjudication. 

Both the O’^NET Report and the OIDAP conclude that a variety of measurement and 
scaling issues of descriptors in 0*NET would be highly problematic for disability 
adjudication. The NAS staff and the OIDAP specifically focused on the application 
of BARS within the 0*NET during the March 2010 NAS presentation.’® 

The O'NET Report correctly identifies the problematic issues (e.g., dichotomous 
definitions, complex terminology, confounded difficulty levels, no clear continuum, 
etc.)’® associated with BARS in general, and specific to disability adjudication.^® 
However, the staff could not identify a way in which these BARS could be changed 
with disability adjudication occupational information needs in mind without 
revalidating the entire 0*NET database that cost $75M over the last dozen years, 
not including the cost of its development.^’ Neither could we. Future costs 
associated with the disruption this redesign would have upon the primary users 
identified by the 0*NET’s mission is incalculable. To the extent that SSA would 


p. 50, Appendix B. 

p. 161 , 0*NET Report. 

p. 78, Appendix B. 

pp. 30, 67-76, and 110, Appendix B. 

pp. 63. 74, 75. 76. 87, 166, 177, 196, 0*NET Report. 

^ p. 30, Appendix B. 

pp. 69, 71, and 110, Appendix B. Note that on p. 71, Mr. Plewes indicated. “I don’t believe you can fundamentaliy change 
the anchors and retain the system as it is. But the panel didn't look at that." The discussion on p. 110 indicates how changing 
the problematic BARS wouid mean having to revalidate the ratings across the entire 0*NET system. 


June 22 . ?010 



915 


OCCUPATIONAL INFORMATION DEVELOPMENT ADVISORY PANEL 

REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 
A DATABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORMATION NETWORK (0*NET) 

consider the use of BARS, it would need to ensure when and how BARS would be 
suitable for an OIS developed for disability adjudication. 

FINDING #3: The 0*NET Report included a variety of important conclusions 
regarding occupational database maintenance that were also similarly reached 
by OIDAP for the OIS’s development including: 

• focusing on collecting, maintaining, and publishing high-quality data; 

■ considering input from the scientific and user communities on the 

research and usability processes; 

• developing plans and procedures for refreshing the occupational 
database; 

• using technology for communication or for the delivery platforms to 
users; and, 

• exploring the use of Internet-based methods for developing an online 
user community. 

FINDING #4; The NAS staff deferred to the expertise of the OIDAP for SSA’s 
occupational data needs. 

The NAS panel did not include a subject matter expert with a specialty in disability 
adjudication in the private or public sectors, or in particular to SSA’s disability 
program needs. On March 26, 2009, Ms. Sylvia E. Karman, the Director of the 
Occupational Information Development Project, presented to the NAS panel about 
the need for occupational information in SSA’s disability programs. Beyond the 
one-hour presentation, the NAS panel did not review or consider other currently- 
availabie working papers or reports specific to the occupational information needs 
for disability adjudication; therefore, during the March 2010 presentation to the 
Panel, the NAS study staff deferred to the OIDAP for expertise in the use of 
occupational information as pertinent to the disability adjudication process. 

The 0*NET Report’s first recommendation in Chapter 8 called for the development 
of an interagency task force whose first order of business would be to study SSA's 
occupational information needs. According to Mr. Plewes, this recommendation has 


“ p. 16, Appendix B. 

”p. 160, 0*NET Report, 
pp. 33. 55, and 59, Appendix B. 
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already been performed by the OIDAP’s review.^® Based on the review of SSA’s 
needs, the OIDAP voted unanimously in 2009 that a new OIS was needed to replace 
the DOT in disability adjudication. 0*NET was not recommended as that 
replacement. 

Going Forth: OIDAP Areas of Future Exploration 

FINDING #5: The application of 0*NET in SSA's disability adjudication process 
would require SSA to change its definition of ''skills" as well as the way skills 
are assessed in SSA disability programs. 

The NAS panel cited various conflicting and confounding definitions of skills within 
the O’NET content model. Broad conclusions regarding transferability of skill may 
make sense for the primary users of O’NET data, such vocational rehabilitation 
counselors who may need to consider broad brushstrokes of occupational 
information as a starting point in the vocational exploration process to which they 
may add other information (e.g., results of psychometric assessments or employer 
contacts) when developing a rehabilitation or return-to-work plan that may include 
educational or other vocational interventions to develop a client’s or evaluee’s 
vocational potential. However, the same conclusions are contraindicated for 
disability adjudication. For example, the O’NET Academy^^ describes a 
transferability of skill tool called TORQ that was used in Indiana to assist laid off 
workers in exploring skills transference to other work. The podcast describes a case 
of a recreational vehicle team assembler and finds transferability of skill to the work 
of a dental hygienist. This conclusion of transferability of skill is highly problematic 
for SSA as its process does not allow for considering retraining, accommodations, or 
other vocational rehabilitation interventions in disability adjudication.^® The NAS 
panel did not consider transferability of skill within the disability adjudication process 
or how the design of the O’NET could results in data that could be highly 
problematic for work experience and transferable skills analyses at Steps 4 and 5 in 
the sequential evaluation process.^® 


p. 33, Appendix B, 

“ p. 32, 0*NET Report. 

0*NET Academy is accessible at http://wvvw.onetacademy.com/feq/conten^artner.cfm 
pp. 116-117, and 120, Appendix B. 
p. 117, Appendix B. 
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The treatment of skills and skills transferability with the use of a general purpose 
database such as the 0*NET could potentially result in inaccurate decisions and 
increased denials in the sequential evaluation process. Again, the 0*NET was not 
designed to meet disability adjudication needs. Changing the 0*NET for disability 
adjudication needs would make it problematic as a tool for the purposes for which it 
was created and where this kind of transferability of skills method may be helpful. 

With respect to the issue of skills and skills transference in its September 2009 
report, the OIDAP recommended data elements to include in the content model and 
data collection effort that best fit with the disability adjudication process. Specifically, 
by its recommendations, the OIDAP attempted: 

to distinguish the essential components of the definition of what a skill is and 
how a skills analysis or work experience analysis is performed and [to] 
separate them into those elements or processes for which occupational data 
could be gathered. By doing so, we are able to study the resulting data 
collected vis-a-vis current paradigms of how skills transfer or could transfer, 
as well as to provide the opportunity to potentially explore other methods that 
might result in greater face and predictive validity that are based on empirical 
data. We note that SSA uses the “transferability of skills analysis” at Step 5 in 
very limited circumstances. We mean to include the consideration of an 
individual’s ability to do past work or other work as currently conceived by 
SSA (unskilled, semi-skilled, or skilled).^" (p. 48, OIDAP Report) 

FINDING #6: The 0*NET is a general purpose database addressing the needs 
of the primary users (e.g., workforce development, economic development, 
career development, academic and policy research) for which it was designed. 
The disability adjudication data needs and purposes are very different and not 
a subset of the general purpose database. 

Different Missions. Different Users 

The assumption that the creation on an OIS would be parallel, duplicative, or 
redundant^’ to the existence of the 0*NET is incorrect and does not consider the 


^“20 CFR 404.1568(d} and 416.960(d) for SSA definition of skills and transferability of skills, 
p. 161, O’NET Report. 
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differing missions, user needs, purposes, or other design considerations of each 
occupational database. The NAS panel inferred the 0‘NET’s mission as DOL 
needing to '‘[m]eet the competitive labor demands of the worldwide economy by 
enhancing the effectiveness and efficiency of the workforce development and 
regulatory systems that assist workers and employers in meeting the challenges of 
global competition.” (p. 6, 0*NET Report). On the other hand, the mission of SSA's 
OIS is to provide specific physical and mental job demands and measures that are 
directly related to SSA’s evaluation of limitations resulting from disability claimants' 
impairments. 

Consequently, unlike the OIS that is being developed by the SSA specific to one 
purpose - the disability adjudication process and the users specific to that system - 
the first paragraph of the 0’‘NET Report states that the 0*NET was developed by 
the DOL not only for use within some of its programs, but also for many users in the 
national economy identified as: 

■ workforce development 

■ economic development 

■ career development 

• academic and policy research 

• human resource managements^ 

Because of the many users for which the 0*NET content model was designed, its 
development of its design took considerably longer than is anticipated for the OIS’s 
development. 0*NET users utilize the general purpose^^ data as the starting point 
within their processes upon which further research and information may be required 
whereas the OIS needs to provide very specific information to assist decision- 
making at the n=1 level. 

Different Purposes and Needs: Econometric v. Eraometric System Designs 

Understanding the occupational data needs of specific users is important to 
concluding whether the 0*NET fits that need well. For example, a FIAND 


The O'NET Report states, “a primary goal of O’NET is to help state woiWorce development offices carry out their dual 
mission of assisting individuals in gaining challenging, rewarding work (and any required education and training) and assisting 
employers in recruiting, hiring, and developing skilled workers." p. 6- /Mso see pp. 12, 24, 25. 36, and 37, Appendix B. 
pp, 23. 25, 27. 29. 70, and 81, Appendix B. 


June 22 20tQ 


13 



919 


OCCUPATIONAL INFORMATION DEVELOPMENT ADVISORY PANEL 

REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 201 0 REPORT 
A DATABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORMATION NETWORK (O’' NET) 

Corporation study (Hansen, Campbell, Pearlman, Petho, Plewes, & Spenner, 2008) 
assessing the development of a common framework for the various military 
occupational information systems^'* concluded that: 

... no single existing system is likely to be fully appropriate for DoD’s needs 
.... All of the existing systems including the 0*NET, provide information 
that is too general and abstract. If DoD wishes to develop a uniform 
[occupational analysis] system applicable across the services, their 
components, and the civilian workforce, the need to build the system in-house 
seems inescapable. This is the only way it could be substantively meaningful 
to users and stakeholders. (p. 20, Rand Report) 

The 0*NET Report and the 2008 report by the RAND Corporation both indicated 
that the design of an OiS is specific to its purpose. The RAND report best describes 
this initial and crucial decision in the development of any occupational database 
when it states: 

A major requirement for choosing among occupational analysis system 
options is understanding, in fairly specific terms, the objectives or purposes to 
be served by the system, indeed, this understanding is needed before any 
truly meaningful discussion of key underlying systems concepts and issues 
can occur.^® (p. xiii, Rand Report) 

Further, the RAND panel posited: 

When considering alternative [occupational analysis] systems ... there are no 
unequivocally “right” or “wrong,” or “better” or “worse,” choices in the absence 
of specification of the system’s intended purposes and applications. Each 
type of process, job descriptor category, and level of analysis has utility for 
different purposes and is therefore relatively more or less suitable for different 
applications. Specification of such purposes is in turn a function of the 
particular needs of potential users. Consequently, such needs must also be 


“ According to the RAND study, "The Army, Navy, Air Force and Marine Corps have separate occupational systems for their 
officers and enlisted workforces while the civilian workforces follow the patterns of the federal workforce and use that 
occupational system. As a result, DoD uses over 1 5 different occupational systems with over 6,000 occupational definitions.” 
Sf-32) 

RAND report. Retrieved from http://www.rand.org/pubs/lechnlcal_reports/2008/RAND_TR610.pdf 
“ RAND report. 
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specified in some detail, or an [occupational analysis] system may not meet 
the needs for which it was developed. (p. 14, Rand Report) 

We agree. Thus, the purpose, program, data, technical, and legal requirements for 
the use of occupational information in SSA’s disability adjudication process^® were 
considered by the OIDAP in arriving at its conclusions and recommendations, but 
could not have been considered by the NAS panel because their members did not 
have access to that information at the time of their deliberation to consider such 
design questions as: 

1 . Descriptor coverage: work- and worker-oriented attributes; 

2. Descriptor level of analysis: breadth or narrowness of descriptor definition;^® 

3. Descriptor application: work, workers, both; 

4. Descriptor specificity: across all jobs and/or job specific; 

5. Descriptor common framework needs; and, 

6. Descriptor metrics or scales. 

When considering how DOL and SSA need to answer these design questions based 
upon their distinct purposes and data needs, the OIDAP found the answers were 
fundamentally different, The polarity in the design and data needs between the 
0*NET and an OIS for disability adjudication is important to comprehend. Without 
recognizing the needs of each primary user or user group, broad associations of 
descriptors - or the data collected with these - are meaningless. For instance, the 
0*NET Report states that there is: 

... almost perfect equivalence between the O'NET descriptors of near vision, 
far vision, visual color discrimination, and depth perception and the RFC'" 
assessment (descriptors of near acuity, far acuity, color vision, and depth 
perception). The scales and definition of scale points, however, are still quite 
different between the two scales, (p. 165, O'NET Report) 


” RAND report, 
p, 33, Appendix B. 

The unit of analysis for each occupational analysis purpose Is distincUy different. For the 0‘NET, this unit of analysis is the 
occupation level. For SSA. to meet its burden of proof at Step 5 of the sequential evaluation process, the unit of analysis is at 
the job level. This essential design decision is critical to understand In understanding whether a system is designed 
econometrically or ergometricaliy. 

^ p. 66. Appendix B. 

p. 56, Appendix B indicates that the O’NET panel did not consider the MRFC in their review of the O’NETs use in disability 
adjudication. 
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For the casual observer who might not understand human function vis-a-vis sensory 
criteria, near vision may seem almost perfectly equivalent to near acuity and far 
vision may also seem almost perfectly equivalent to far acuity, when in reality they 
are functionally different. If these data elements are included in an occupational 
analysis system, their measurement with respect to work activity may not be 
adequately captured if the differences are not recognized by those designing the 
system.'*^ The difference is not a matter of nuance; rather, it is a matter of 
understanding occupational data vis-a-vis its application in the disability context that 
involves the appropriate measurement of human function. 

Understanding human function and disability is important to correctly determine 
appropriate occupational analysis design for database used in disability adjudication 
and to make decisions regarding the proper unit of analysis. The 0*NET does not 
use job level data collection that is essentia! to the disability adjudication process. 
The general purpose design of the ©'‘NET was appropriate for the needs of its 
primary constituents, but not as part of a forensic decision-making process 
requiring greater specificity and certainty in the person-job match that is central to 
the individualized assessment. 

These essential differences in database designs are best illustrated by 
understanding econometric and ergometric occupational database system designs 
and which results in the data needed by users. See Appendix D for a model and 
table indicating the differences between econometric and ergometric designs in 
occupational analysis systems. 

The 0*NET's main constituency, workforce development users, identified a need for 
a higher level of aggregation than exists in the present 0*NET.'” The broad and 
more abstract data needs of workforce development users led to higher aggregation 
in 0*NET, a result of an econometric design approach. These broader occupational 
categories are mostly aligned with the SOC and, thus, can be linked with other data 
collected at that level. However, this level of aggregation is counter to the needs of 
an OIS for disability adjudication.^^ This design feature of the 0*NET is appropriate 


p, 31, Appendix B. 
p. 23, Appendix B, 

** p. 37, Appendix B. 
pp. 55 and 1 08, Appendix B. 


June 22 2010 


16 



922 


OCCUPATIONAL INFORMATION DEVELOPMENT ADVISORY PANEL 

REVIEW OF 

THE NATIONAL ACADEMY OF SCIENCES 2010 REPORT 
A DATABASE FOR A CHANGING ECONOMY: REVIEW OF THE OCCUPATIONAL 
INFORMATION NETWORK (0*NET) 

for workforce development, but not for disability adjudication that needs an 
ergometric design for data generalizability to a single individual - the claimant - not 
to the American workforce.'*® 

Regarding the overall OIS framework, the OIDAP opined in its 2009 report that the 
creation of an OIS for disability adjudication did not mean starting from scratch, but 
building upon the best features of the DOT, the 0*NET, and other occupational 
information systems to meet the purpose and needs for which the occupational data 
is required.'*^ Insofar as the 0*NET is tied to the Standard Occupational 
Classification (SOC) and the OIS should crosswalk to that classification as was 
recommended by the OIDAP, the SOC could serve as a shared bridge to anyone 
wishing to connect to the O’NET-SOC descriptor framework.'*® In its 2009 
recommendation to SSA regarding an initial work taxonomy framework, the OIDAP 
Taxonomy and Classification Subcommittee utilized the dimensions associated with 
the 0*NET and SOC work activities as part of its framework development. These 
dimensions constituted approximately 30% of the recommended taxonomy. 

FINDING #7: The 0*NET Report did not articulate the evaluation criteria that 
the NAS panel may have used for Its evaluation of the 0*NET. 

Although the 0*NET Report identifies how the NAS panel went about its charge, it 
is unclear what evaluation criteria was used by the panel in its review of the O’NET. 
This might have been beneficial to the reader as it was with the 1980 NAS report 
reviewing the DOT.®° 

FINDING #8: The forensic defensibility of using 0*NET data for disability 
adjudication was not addressed by the NAS panel.^' 

For human resources management applications discussed in' Chapter 7 of the 
0*NET Report requiring the need to meet legal criteria, the 0*NET was found not to 
be legally defensible for the same reasons it would not be defensible in disability 
adjudication. The 0*NET was never designed to be forensically applied, nor does it 


^ pp. 37. 38, 1 03,. and 1 09, Appendix B. 

p. 17. OIDAP report. 

■** p. 90. Appendix B, 
pp. 16-17, 0*NET Report. 

See Miller, et al. 

pp. 57 and 88, Appendix B. 
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need to be for the purposes for which it was created. Furthermore, the NAS staff 
concluded that the various sources "... may or may not be the best representation of 
work that is performed although, as noted earlier, an important consideration 
for SSA’s occupational data needs for legal defensibility is that it reflect national 
existence and incidence of work.^^ 

Chapter 8 in the 0*NET Report refers to a 2000 study by one of the 0*NET 
developers, the American Institute of Research (Gustafson & Rose, 2003), that was 
commissioned by the SSA to review O'NET’s suitability for use in disability 
adjudication. The article concludes that “a version of 0*NET [could be] legally 
defensible and acceptable to decision-makers and claimants alike” (p. 15). it is 
unclear what premises were considered to arrive at this conclusion or if the need for 
ergometrically-derived data was evaluated vis-a-vis its application at the n=1 
individualized assessment level. For instance, the article posits Static Strength as 
an example of a suitable descriptor among the 54 0*NET descriptors evaluated 
when SSA has routinely cited this descriptor as an example of a descriptor that is 
too holistic and abstract for disability adjudication purposes. 


p. 39, Appendix B, 

”pp. 11-12, OIDAP report. 
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Additional Lessons Learned: Considerations for SSA 

Of particular interest to the OIDAP was the timeline for the development of the 
0*NET. Because of the massive nature of the 0*NET content model, the Advisory 
Panel for the Dictionary of Occupational Titles (APDOT) took three years to arrive at 
its recommendations to DOL. Eight years elapsed from the time of the APDOT’s 
creation until DOL released its first prototype of the content model and data 
collection began. By comparison, an OIS for SSA needs a simpler ergometrically- 
designed occupational analysis system with a content model inclusive of discrete 
descriptors, that will not require the massive undertaking of 0*NETs development or 
the prolonged timeline. It does call, however, for a system that is designed to 
produce high quality, forensically-defensible data, which is a scientifically-based and 
designed product. General Recommendation Four in OIDAP's September 2009 
report called for internal and external expertise for the development and 
maintenance of the OIS. As Ms. Hilton indicated, the vision for the development of 
the 0*NET was also "... to have some permanent professional people within the 
Department of Labor who could oversee the development of a better and improved 
database for the future.”®® This type of unit was likewise recommended in 1980 with 
the NAS review of the DOT.®® Such a unit has not historically existed within SSA. 
Because of the forensic nature of the SSA OIS, the OIDAP advises that SSA 
establish a steady but cautious research timeline. It further counsels against undue 
acceleration of the R&D agenda until the scientific expertise unit proposed in the 
September 2009 report has been created and the development of a plan and priority 
schedule for research is established. 

The OIDAP understands SSA has been meeting with or briefing DOL about the OIS 
since before the OIDAP's inaugural meeting, including meeting with the Employment 
and Training Administration and more recently also the Bureau of Labor Statistics. 
Although it is clear that the purpose and needs of each occupational database are 
due to very different econometric v. ergomefric design features, nonetheless, the 
OIDAP finds value in the 0*NET Report’s recommendation calling for increased 
cooperation between SSA and DOL possibly involving areas of sampling and/or data 


” p. 45, Appendix B. 

P- 18, Appendix B. 

“ pp. 218-219 of the Miller, el al. study on the DOT recommended that "A permanent, professional research unit of high quality 
should be established to conduct technical studies designed to improve the quality of the DOT as well as basic research 
and goes on to further describe the composition of the unit to indude PhD-levei scientists (e.g., sociologists, psychologists, 
statisticians, etc.), BA- or MA-!evel research assistants, and support staff. 
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collection that may be mutually beneficial to each agency, SSA may also wish to 
explore with DOL how that agency has historically developed, maintained, and 
applied the occupational data it collects for its own forensic and adjudicative needs 
(e.g., US Department of Labor, Office of Administrative Law Judges for labor-related 
immigration cases). SSA may consider the development of ethical standards, data 
protection, or other systems to safeguard the integrity of the occupational data it 
collects for its disability programs. SSA may also benefit from collaboration with 
other Federal agencies, such as the Department of Defense, Office of Personnel 
Management, Rehabilitation Services Administration, and the Census Bureau, 
regarding work analysis methods and other information of value to the development 
of the OIS. 

Lastly, the OIDAP raises concerns regarding potential research and assessment 
ethics^^ and legal considerations in repurposing the 0*NET. The same concerns 
hold true in applying the aging Dictionary of Occupational Titles to the disability 
adjudication process without regard to updated and current research, psychometric, 
and technology opportunities to meet the specific occupational data needs implied 
by the individualized assessment process. Until an occupational information system 
is developed that can meet individualized assessment purposes, and despite the 
DOT’S flaws, today it still remains, "... the most comprehensive set of occupational 
characteristics currently available.”^® {p. 195, Miller Study) 


See the research and assessment standards in the codes ofethics for the American Counseling Association, Amehcan 
Psychological Association, and the Commission on Rehabilitation Counselor Certification, 

^®See pp. 173 and 195, Miller, et al. 
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Conclusions 

Understanding the differences in occupational systems designs is inherently a 
technical subject. Casual observers who do not have intimate knowledge and 
understanding of work analysis as applied to the residual functional capacity of an 
individual may not grasp the nuances in system design and data quality, or how this 
may affect generalizability to the claimant in SSA's individualized assessment. We 
suspect that this chasm in knowledge will continue to occasionally bring those who 
do not understand- why the 0*NET and OIS designs are very different, almost 
complementarily so based on the needs of their primary users, to ask “Why not a 
“tweaked" 0*NET for disability adjudication?” 

As noted in our September report, "Undoubtedly, there are some aspects of the DOT 
and the 0*NET occupational information systems that are helpful to the 
development of the OIS tailored to SSA's disability adjudication needs." (p. 19, 
OIDAP Report). Our recommendations in that report included some features of both 
systems that met SSA’s legal, program, technical, and data needs and already 
considered 100% of the 0*NET and SOC work activities in its recommended work 
taxonomy framework, or constituting about 30% of that recommended starting 
taxonomic framework. The recommendations went further by introducing features for 
the new OIS to allow it to function within the context of its forensic intent and 
application. What we learned from the 0*NET Report serves to uphold our 2009 
general recommendations and to provide additional insights to further assist with our 
mission as identified in our charter. 
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study Charge from DOL 


• Document and evaluate current and 
potential uses of 0*NET in: 

- workforce development 

- HRM 

- research 

• Explore linkage to SOC and other data 
sets 




• Identify improvements, especially in: 

- currency 

- efficiency 

- cost-effectiveness 

- use of new technology 


study Charge 


CD 

CO 




Panel Selection 

• Consulted NRC standing committees 

and others to identify experts 

• Balance of expertise, views of 0*NET 

• NAS President approved provisional slate 

• Provisional slate posted for public comment 

• Confidential bias and conflict discussion at first 
meeting 

• Final approval of panel members 


CD 

CO 

Cn 



Panel Members 


Nancy Tippins (Chair), Valtera Corporation 
David Autor, M.l.T. 

John Campbell, University of Minnesota 
Keith Ewald, Ohio Job & Family Services 
Richard Froeschle, Texas Workforce Commission 
Les Janis, Georgia State University 
Virginia Lesser, Oregon State University 
Kerry Levin, Westat 

Kenneth Pearlman, Independent Consultant 
Ann Marie Ryan, Michigan State University 
Juan Sanchez, Florida International University 
William Shobe, University of Virginia 



study Process 

• Literature Review 

• Workshops in March and April 

• Deliberation in closed sessions 

• Draft enters NRC review process in August 

• Response to Review approved in November 

• Transmittal to DOL in November 

• Public release of prepublication draft in December: 
http://books. nap. edu^atalog.php?recordJd=1 2814 

• Editing/technical corrections 

• Final report in April or May 



Prior NRC Studies 

Review of DOT (1980) 

• Criticized uneven coverage and many other aspects 
of DOT (pp. 9-11) 

• Recommended fundamental changes, including: 

Continuous updating (p. 13) 

Creation of permanent, professional cadre (p. 14) 
Outside technical advisory committee (p. 14) 
Emphasis on cross occupational linkages (p. 15) 

Alignment with federal job classification systems 
(p. 15) 

• Led to creation of APDOT and 0*NET 





Source: NRC, Work, Jobs, and Occupations: A Critical Review of the 
Dictionary of Occupational Titles, 1 980 


CD 

CO 
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Prior NRC Studies 


Preliminary review of the SSA research plan for 
redesign of the disability determination 
process (1998) 

• Concern that 0*NET, as being developed, 
would not meet SSA’s needs (p. 24) 

• SSA and DOL should enter into an 
interagency arrangement to create a version 
of 0*NET with information on minimum, as 
well as average, 

job requirements (p. 24) 


Source: NRC, The Social Security Administration’s Disability Determination 
Process: A Framework for Research, Second Interim Report, 1998 


Prior NRC Studies 


Review of the SSA research plan for redesign 
of the disability decision process (2002) 

• DOL is no longer updating the DOT (p. 9) 

• 0*NET will not meet SSA’s need to define 
functional capacity to work without major 
reconstruction (p. 9) 

• Barring some resolution, SSA will be left with 
no objective basis for justifying decisions (p. 
9) 

Source: lOM, The Dynamics of Disability: Measuring and Monitoring 
Disability for Social Security Programs, 2002 


Prior NRC Studies 

Study of changes in work and occupational analysis 
(1999) 

Concluded that 0*NET: 

Brings together most comprehensive 
analytical systems (p. 6) 

Is theoretically informed (p. 6) 

Is fully accessible (p. 6) 

Offers significant improvement over DOT (p. 7) 
Maps to other systems (p. 7). 

Source; NRC, The Changing Nature of Work: Implications for 
Occupational Analysis, 1999 
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Who Uses 0*NET? 

1 . Online Career Guidance Systems- 

~37 million users in 2009 

2. State workforce development 
experts — for job counseling 

3. Human resource managers 

4. Researchers 

5. Vocational rehabilitation counselors 





Chapter 8 

• SSA uses DOT for disability 
adjudication 

• 0*NET is the successor to DOT 

• Could 0*NET be used by SSA? 

• Compare SSA RFC approach with 
0*NET descriptors 
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RFC/0*NET Comparison 
Physical Abilities 


• RFC: Perform specific physical 
tasks, e.g., lift 20 pounds with the 
hands and arms 

• 0*NET Abilities; Less specific 
measures 


CD 



0*NET Abilities: Static Strength 


32. Static Strength The ability to exert maximum muscle force 

. to lift, push, pull, or carry objects. 

A. How important is STATIC STRENGTH to the performance oiyour current jobt 

Not Somewhat Veiy ExtrenKly 

Irrportant* Important Important Inportant Inpatant 


* If you marked Not Important, skip LEVEL below and go on to the next activity. 

B. What level of STATIC STRENGTH is needed to perform ponr current job'! 


Pushanenpty 
shopping cart 

i 


Pull a40-poiind sadc. 
of fertilizer across the lawn 


Lift 75-pourKlba^ 
of ceriient onto a tiwk 


Highest Level 


CD 

00 



RFC/0*NET Comparison 

RFC: Lifting, standing, sitting, 
pushing; postural limitations on 
balancing, crouching, crawling 

0*NET Work Context: Time spent 
sitting, standing, climbing, walking, 
etc. 

Anchors differ: RFC specific time 
ranges vs. 0*NET relative time 
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0*NET Work Context Descriptors 

37. How much time in your current job do you spend walking or running ? 


Less than half 
the time 


<i>- 


-<z>- 


About half 
the time 




More &an half 
the time 


Continually or 
almost continually 






38. How much time in your current Job do you spend kneeling, crouching, 
stooping, or crawling ? 


Less than half 
the time 


(L>- 




About half 
the time 


More than half 
the time 


Continually or 
almost continually 


-- 0 - 


— -® 


39. How much time in your current job do you spend keeping or regaining 
vour balance ? 


Ne\er 

(i>- 


Less than half 
the time 




About half 
flie time 


More than half 
the time 


Cortiiwally or 
almost CO ntirually 







RFC/0*NET Comparison 

Environmental Conditions 

RFC: Ability to withstand 
environmental hazards such as heat, 
cold, wetness, vibration, etc. 

0*NET Work Context: Exposure to 
heat, cold, contaminants, vibration 

Anchors differ: RFC “unlimited” to 
“avoid all exposure” vs. 0*NET “never 
to “every day.” 





0*NET Work Context Descriptors: 

23 . In your current job, how often are you exposed to very hot 
(above 90° F) or very cold (under 32° F) temperatures? 

Once a year or more Once a month or more Once a week cr more 
I^ver but not every month but not every wedc Ixit not every day .. . ^ i 


25. In your current job, how often are you exposed to 
contaminants (such as pollutants, gases, dust, or odors)? 

Once a year or more Once a month or m ore Once a week or more 
Never but not every month but not every week but not every day Ev 


27. In your current job, how often are you exposed to whole 
body vibration (like operating a jackhammer or earth moving 
equipment)? 


Once a year or more Once a month or more Once a week or more 

but not every month but not every week but not every day 


Every day 


CD 

Crt 

CO 





RFC/0*NET 
Sensory/Perceptual Abilities 


RFC 

Near acuity 
Far acuity 
Color vision 

Depth perception 


• 0*NET Abilities 

• Near vision 

• Far vision 

• Visual color 
discrimination 

• Depth perception 


ACADEMIES 



Recommendation 


THE- NATiONAL; 

■- 

0:: 
m. 

a; 


SSA and DOL should create an 
interagency task force to study the 

viability of potential modifications of 
0*NET to accommodate SSA needs 

Analyze SSA occupational information 
needs 

Analyze interagency cost-benefit and 
cost-sharing 


m 

m 




Aggregation Issues 

0*NET now includes 1,102 occupations, collects 
data 

on 965 

SOC 2010 includes 840 occupations 

Since 2006, 0*NET has added 153 new 
occupations-- “breakouts” of SOC occupations 
and green occupations 

Some 0*NET users need these disaggregated 
data and would welcome further disaggregation 

Other users need aggregated occupationa 
categories aligned with the SOC 

The panel did not agree about the appropriate 
level of aggregation 
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• Recommendation: Assess benefits 
and costs of changing the occupational 
classification system 

Including research into whether and to 
what extent 0*NET occupations represent 
excessively heterogeneous clusters of jobs 
for the purpose of disability determination 


CD 

cn 



Data Collection Issues 

Conclusion; The 0*NET Center uses a 
multimethod sampling approach, 
collecting data from different types of 
respondents who may or may not 
represent the work performed in that 
occupation. The impact on 
measurement error is unclear 



Data Collection Issues 

• Conclusion; The construct validity of 
the taxonomies of descriptors varies 
across the content model domains 



Improving Database Quality 

Conclusion: Over the past decade, DOL 
has achieved its goal of populating 0*NET 
with updated information, but short-term 
policy agendas have sometimes reduced 
focus on core database activities. 

Recommendation: Focus resources on 
core database activities, leaving 
development of most new applications 
and tools to others. 



Improving Database Quality 

Recommendation; Establish and 

support a technical advisory board to; 

- prioritize research suggestions 

- develop RFPs for high priority research 

- review and rank proposals 



Enhancing Service to Users 

• Conclusion; A lack of effective, 
ongoing communication between the 
0*NET center and current and potential 
users hinders full use of 0*NET 

• Recommendation: Establish and staff 
an ongoing, external user advisory 
board 





0*NET Lessons Learned 

• Developing and maintaining a high- 
quality database requires expertise 
and funding 

-Development cost ??? 

-Data collection costs; $6 m/year 
to update 100 occupations/year 


963 



964 



ACADEMIES 




965 


TABB 



966 


1 


UNITED STATES OF AMERICA 
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+ + + + + 

OCCUPATIONAL INFORMATION DEVELOPMENT 
ADVISORY PANEL 

+ + + + + 

QUARTERLY MEETING 
DAY 2 
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March 25, 2010 
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St. Louis, Missouri 
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The Quarterly Meeting of the 
Occupational Information Development Advisory 
Panel convened at 8:30 a.m., pursuant to 
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Sheraton St. Louis City Center, 400 South 14th 
Street, St. Louis, , Missouri, Mary Barros- 
Bailey, Chair, presiding. 
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P-R-O-C-E-E-D-I-N-G-S 

(8:39 a .m. ) 

MS. TIDWELL- PETERS: Good morning, 

everyone. If you could please take your 
seats, we are about to begin. 

I am Debra Tidwell -Peters, the 
Designated Federal Officer for the 
Occupational Information Development Advisory 
Panel, and we welcome you this morning to our 
second meeting of 2010. 

I am going to now turn the meeting 
over to the Panel Chair, Dr. Mary Barros- 
Bailey. Mary? 

CHAIR BARROS- BAILEY: Thank you, 

Debra . 


Good morning. I want to welcome 
back those who were in attendance with us 
yesterday at the start of our second quarterly 
meeting in 2010, and also welcome those who 
are with us for the first time this morning, 
whether it be in person or telephonically . 

This is just a reminder that this 
NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1 323 RHODE ISLAND AVE., N.W. 

WASHINGTON, D.C. 20005-3701 


{ 202)2344433 


www.nealrgross.com 
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meeting is being recorded. 

For those listening in remotely, to 
follow our agenda please go to our website, 
www.ssa.gov/oidap for a copy of the agenda. 

As I indicated yesterday, for those 
attending our meeting for the first time who 
might be interested in the activities and 
deliberations of past meetings, if you go to 
the meeting page on our website you can click 
on any agenda, and associated with that agenda 
are the PowerPoints that were delivered for -- 
or to the OIDAP since our inaugural meeting in 
February of 2009. 

On our website you will find a 
variety of materials, including technical 
papers and the first report issued by the 
panel in September of 2009 called "The Content 
Model and Classification Recommendations for 
the Social Security Administration, 
Occupational Information System. " The 

Occupational Information System is also what 
we call the OIS. 

NEAL R, GROSS 

COURT REPORTERS AND TRANXRIBERS 
1323 RHODE ISLAND AVE., N.W. 

WASHINGTON, D.C. 2(K»S-3701 


(202)2344433 


www.neatrgross.com 
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It outlines our advice to SSA 
regarding the data elements we felt essential 
to include in the content model specific to 
disability adjudication. 

As we indicate at the start of each 
meeting, the charter of the Occupational 
Information Development Advisory Panel, OIDAP, 
is to provide Social Security with independent 
advice and recommendations as to the 
development of an OIS to replace the 
Dictionary of Occupational Titles in the 
disability determination process. 

To reiterate something I said 
yesterday, our task is not to develop the OIS. 

As our name implies, we are advisory in our 
capacity. 

Yesterday during her report to the 
User Needs and Relations Subcommittee, Nancy 
Shor encouraged public feedback and comment 
upon the September report . I want to 

emphasize what she said -- that we welcome 
input from stakeholders and the public at any 
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point along this process. 

To help streamline input into the 
September report, we are strongly encouraging 
feedback through May 21st of this year. 
Besides having the report available at our 
website, disseminating it for feedback through 
notices along with our meetings in the Federal 
Register since November, notifying individuals 
subscribed through our electronic mailing list 
about it, and the public feedback request, and 
speaking about it at four conferences, with 
presentations slated at eight more conferences 
between now and May 21st, we are attempting to 
get the word out about the report, as well as 
potentially including it in other means, such 
as the Open Government website and/or 
independently through the Federal Register. 

What stakeholders say matters, and 
we want you to know that what you have to say 
we want to hear. 

Following our review of . our 
September report. Commissioner Astrue further 
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requested our assistance in providing SSA with 
recommendations, and we reviewed those 
yesterday. I will reiterate them this morning 
for those who weren't in attendance with us 
yesterday. 

In January, he asked us to provide 
SSA with advice in four areas -- in developing 
a sampling and data collection plan for the 
research and development process. Number two, 
for helping with advice and recommendations 
for the creation of a process for recruiting 
field job analysts, including methods for 
certification criteria and training. Three, 
establishing associations between human 
functions and the requirements of work that 
would serve the disability evaluation process. 

And, four, reviewing relevant documents or 
reports SSA identifies that may affect or 
inform SSA's work on the OIS . 

In our agenda for today, we 
specifically address the fourth request by 
Commissioner Astrue. 
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As identified in the September 
report , the data elements recommended to SSA 
were the starting point of our process, not 
the finish line for the OIDAP. While many 
panels are assembled to study a topic for a 
designated time, and that culminates with a 
report, after which time the panel is 
disbanded, our panel is different in that we 
have been asked for further independent advice 
and recommendations into the research and 
development process of the OIS development. 

The 2009 National Academies of 
Science report on the 0*NET is the first time 
that an independent group has reviewed an 
occupational information system in 30 years, 
since a review of the Dictionary of 
Occupational Titles was conducted by the 
National Research Council in 1980, and what is 
often referred to as the Miller Study. 

We commend the U.S. Department of 
Labor for commissioning the National Academies 
of Science Panel to independently review the 
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0*NET upon the 0*NET's tenth anniversary. 
This is an important process . 

It is timely that the National 
Academies of Science reviewed an existing 
civilian occupational information system while 
we are providing advice and recommendations to 
the Social Security Administration on the 
development of an OIS . The existence of the 
National Academies of Science panel in its 
report provides us with the opportunity to 
explore areas that exist in the development of 
any occupational information system, and learn 
from that process to better advice and 
recommendations to the Social Security 
Administration. 

The National Academy of Science 
report provides us as a panel with a great 
chance for learning. That is the goal for 
this morning . 

We thank Margaret Hilton, the Study 
Director and Senior Program Officer, and Tom 
Plewes, Associate Study Director and Senior 
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1 

Program Officer with the National Academies of 

2 

Science for accepting our invitation this 

3 

morning to come and speak to us . 

4 

Behind Tab 3 in our three -ring 

5 

binders we will find the biographical sketches 

6 

for Margaret and Tom, and we will also find 

7 

copies of their PowerPoint presentations. 

8 

Margaret and Tom have quite a bit 

9 

of information to present to us this morning. 

10 

I will ask the panel to withhold questions 

11 

until after they are completed with their 

12 

presentation . 

13 

Welcome . 

14 

MS. HILTON: Thank you. That's it. 

15 

The ■ name of our study, which is available 

16 

right now on our -- the National Academy Press 

17 

website -- is called "A Database for a 

18 

Changing Economy: Review of the 0*NET." 

19 

The Department of Labor asked us to 

20 

do this study. As Mary mentioned, it seemed 

21 

like a good time to study 0*NET, because it 

22 

was about a decade old. And they especially 


NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N,W. 

(202)2342433 WASHINGTON. D.C. 20005-3701 wmi.nealisross com 



977 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 


16 


17 

18 

19 

20 

21 

22 


12 

wanted us to document how 0*NET is used, but 
they also wanted us to evaluate those uses. 
And they are especially interested in use in 
workforce development, because 0*NET was 
originally created for that purpose by state 
and local employment offices. 

They were interested in human 
resource management uses of 0*NET, and 
especially . in business and in job matching 
systems. And they were interested in how 
0*NET links to other occupational 
classification systems, in particular the 
Federal Government's standard occupational 
classification system. 

The linkages are important, because 
it is a database. It is an electronic 
database, and it is sometimes used going back 
to the HRM and HRM information systems, HRM/IS 
systems . 

They wanted us not only to document 
how 0*NET is used and evaluate it, but also to 
identify how 0*NET could be improved, and they 
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were especially interested in the areas you 
see listed on the slide. Currency, how up to 
date is this information? Efficiency, are 
there better ways to collect the data? Cost 
effectiveness, is there any way to do it less 
expensively? And they wondered about using 
new technologies to collect the data. 

We just had breakfast with Mary and 
Sylvia and Mark. We were talking a little bit 
about the panel selection, and you will see a 
gold brochure at your place that talks in 
greater depth about our whole National Academy 
study process . 

Basically, Tom did most of the 
recruiting, and I think he did a great job. 
Tom talked to the members of the Committee on 
National Statistics . That ' s a standing 

committee of the National Academies . And he 
also just talked to people in the field. 

And when we talk to people, they 
identify other people, so it's a complex kind 
of a snowball sampling process we go through, 
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and we talked to many people and we have 

finally come up with a slate of nominees. 
They are only nominated. Our proposed slate 

of staff people goes all the way up to the 

President of the National Academy of Sciences. 

Only Ralph Cicerone, the President, 
can approve their membership, and yet even his 
approve is provisional, because those names, 
those . nominees ' names are then posted for 
public comment for 20 days. And at the first 
committee meeting we always hold a closed bias 
and conflict discussion, and based on that 

discussion some members may decide to 
voluntarily drop off or there may be other 
problems . 

After the bias and conflict 
discussion, we write a memo that goes to our 
lawyers, and then, finally, when the lawyers 
say it is okay, then they become the final 
committee members. So it's a complex process, 
but we try to -- we do it that way to try to 
make sure we get the best panel members. 
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We also are trying to balance areas 
of expertise, and on our panel we have -- we 
had quite a few lO psychologists, people in 
the field of work analysis, but we also wanted 
users of 0*NET. We also tried to get a mix of 
views of 0*NET, so that we weren't having only 
the people that were involved in the original 
development or the people that are known to be 
its biggest proponents, but we also tried to 
include people who had more questions about 
the system. 

So these are the panel members we 
ended up with. I am not going to read through 
all their names, but obviously they are people 
known in the field of 10 psychology and users 
and statisticians. 

Our study process is that we were 
reviewing the literature throughout the study 
process and, of course, our panel members 
helped us, because some of them know the 
literature quite extensively. We did hold 
public workshops in both March and April, and 
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Sylvia Karraan spoke at our March workshop. 

The National Academy has a special 
exemption from the Federal Advisory Committee 


Act that allows 

us to 

hold some 

of 

our 

deliberations in 

closed 

session, and 

we 

did 


hold such deliberations. We created a review 
draft, based on all of the information we had 
received that entered our review process in 
August . 

Then, we did what's called a 
response to review, where we talk about every 
comment we received from the outside 
reviewers, how . we plan to address that 
comment, and, if we don't plan to address it, 
we have to have a very good reason not to make 
the change . 

Our response to review was accepted 
in November. One thing I should mention is 
that all of our panel members and all of the 
outside reviewers are volunteers, so I was 
just going to mention the name of our 
volunteer review coordinator. That was Neal 
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Schmitt from Michigan State University. He 
approved our response to the review comments 
in November, and we transmitted our report to 
DOL in November, in pre -publication form. 

And if you are interested in 
reading the whole report, you can see the web 
address right there. It is still published 
right now in pre-publication form. Right now 
there is final editing going on to the second 
page proofs, and on April 22nd we expect to 
actually receive the books, the published 
books, from the National Academy Press. 

At the time that we get the final 
copies of the book, the website version will 
also change and reflect the changes that are 
in the final printed report. 

We have done other studies that are 
related to our recent 0*NET study, and Mary 
mentioned our important study in 1980 when we 
reviewed the Dictionary of Occupational 
Titles. And that committee found a lot of 
flaws in DOT -- uneven coverage. There were a 
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lot more job titles listed in the DOT from 
manufacturing than existed in , the economy, 
because even in 1980 the economy was already 
beginning its shift, which continues away from 
manufacturing towards services . 

That panel recommended a lot of 
very fundamental changes in the Dictionary of 
Occupational Titles. One that is actually not 
listed on my slide was the idea of going to an 
electronic database, because it is just going 
to inherently be out of date if you are going 
to create a big paper dictionary, and then 
have to update it and print it. 

So the vision was to have much more 
continuous updating and to have some permanent 
professional people within the Department of 
Labor who could oversee the development of a 
better and improved database for the future. 

The panel also recommended an 
outside Technical Advisory Committee, and the 
only reason I mentioned that recommendation 
from a study way back in 1980 is that our 
NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE. N,W, 

WASHINGTON, D.C. 20005-3701 


(202)234^433 


www.nealrg ross.com 



984 


19 

panel that met just last year makes the same 
recommendation to the Labor Department, that 
they should have an outside Technical Advisory 
Committee . 

1980 was a time when a lot of jobs 
were being lost, manufacturing was shrinking, 
people were being laid off, and so that 
committee recommended looking at jobs, 
defining them broadly and looking at what can 
be -- what kinds of skills, abilities, and 
other characteristics can transfer from one 
job to another? 

So they talked about cross- 
occupational linkages. That panel recommended 
that the new system be more in line with other 
federal occupational classification systems, 
and that study was important, because it led 
the Labor Department to create the Advisory 
Panel on the Dictionary of Occupational 
Titles. And that panel led to the creation of 
0*NET. 

Another earlier study that relates 
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1 more directly to your charge was a preliminary 

2 review of a research plan to redesign 

3 disability determination. That study 

4 expressed a concern that 0*NET, as it was 

5 being developed at that time, was not going to 

6 meet SSA's needs. That panel suggested that 

7 SSA and DOL enter into an interagency 

8 agreement to create a version of 0*NET with 

9 information on minimum as well as average job 

10 requirements . 

11 Another study, which Tom brought a 

12 copy of, so I can show it to you, is called 

13 "The Dynamics of Disability. " And this one 

14 came out in 2002. It is related to the study 

15 I just mentioned to you, in that it is a more 

16 final study of the same SSA research plan. 

17 Basically, they observed, which we 

18 all know, is that the Labor Department was no 

19 longer updating the DOT, that the 0*NET would 

20 not meet the SSA's needs to define residual 

21 functional capacity to work, without major 

22 reconstruction. And that if there wasn't any 
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resolution to this problem that SSA would be 
left with no objective basis for justifying 
the decisions. 

Now, another study that is -- we 
are getting a little more -- a little more 
recent, still 10 years old, the time flies. 
This book is called "The Changing Nature of 
Work: Implications for Occupational 

Analysis." This study was actually done for 
the Department of Defense, which was looking 
at a lot of different occupational information 
classification systems. 

This panel concluded that 0*NET 
brings together the most comprehensive 
analytical systems. It is theoretically 
informed. It is fully accessible and offers 
significant improvements over the DOT, and it 
maps well with other systems. So this panel 
was basically encouraging DoD to consider 
0*NET as a framework as it tries to bring its 
occupational systems closer together. 

And now I'm going to turn it over 
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to Tom to tell you more about 0*NET. 

MR. PLEWES: Thank you. And let me 
just say that more recently there was a Rand 
panel that took a look at the DOT -- that took 
a look at the possible use of the 0*NET and 
other classification systems for DoD purposes, 
and recommended that DoD take a look at 0*NET. 

So that work keeps on going on. I know about 
that , because I happened to be lucky enough to 
serve on that panel . 

Let's see here. Here we go, okay. 

So what is 0*NET? I really don't have to 
tell this group that, but let me just start 
out with some very basics here. It is a very 
large database. It is probably not as big as 
some people would like, but it is a lot bigger 
than a lot of users would like to see when 
they open up those files. 

It is accessible online or by 
download, and it uses this thing called a 
content model to describe work. Pretty basic 
stuff, but I just want to kind of start out 
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this way, because I think it's important that 
we understand that . 

There is a rigor to what 0*NET -- 
how 0*NET approaches it . The folks who 
developed 0*NET took a look at all of the 
literature at that time, and came up with, if 
you will, this quadrant, taking a look at not 
only work-oriented but job-oriented kind of 
characteristics of work that wanted -- they 
wanted to have incorporated. 

We will get into the evaluation in 
just a minute here. 

The important thing I think that we 
need to understand is that 0*NET is a general 
purpose kind of a classification system. It 
has a wide variety of users and uses, and we 
drilled into some of these in the report that 
we published. Some of the data that we were 
able to assemble, that really wasn't well- 
known before, was quite astounding as a matter 
of fact. 

For example, over 37 million 
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1 

individual users did some access to an online 

2 

career guidance system, which is in turn 

3 

driven by 0*NET in 2009. That was a very 

4 

large number, and it caused some people to 

5 

think, gee whiz, maybe if we just owned 0*NET 

6 

we would really be rich. 

7 

But the fact of the matter is is 

8 

that there are a lot of folks out there who 

9 

use it for career guidance and have built it 

10 

into these career guidance systems -- state 

11 

workforce development, for job counseling and 

12 

the more traditional roles that 0*NET and the 

13 

DOT and o*NET itself were originally designed 

14 

for. 

15 

They had two experts, as you know. 

16 

from state labor market information 

17 

organizations that helped provide this 

18 

information to those folks who are trying to 

19 

match workers with jobs out in the field. 

20 

human resource managers, researchers, and 

21 

then, importantly, vocational rehabilitation 

22 

counselors, who are of course represented by 
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your Chair and other members of this panel. 

Those are the folks who use 0*NET. 

In fact, I think that if someone asked me 
that question, who uses 0*NET, I would say 
you. You may not know it, but in some way 
this structure called 0*NET fits into many of 
the things that you do on a daily basis, and 
in a wide variety of areas. 

The important thing is is that -- 
to understand is that it is designed to meet a 
wide variety of uses, but in each case there 
probably is a better system that could be 
developed for that particular use . But it is 
a general purpose system, and it does not try 
to fulfill all of the needs of, all of the 
users, but it tries to, if you will, provide a 
basis for all users to understand and to view 
an occupational information system. 

So what did we say here? First of 
all, why did we get into this SSA business? 
People have asked that question. Why did the 
panel choose to look at this? If you look at 
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the original charge that the panel came up 
with, it does not specifically say, "Now, you 
take a look at whether or not . 0*NET meets the 
disability -- you know, the requirements of 
SSA for the disability adjudication work that 
they do." It just wasn't there. 

But as the panel began to look at 
the major uses and the previous studies that 
were done by the National Research Council and 
the Institute of Medicine, it became very 
obvious that a major interface between 0*NET 
and a user system was represented by the need 
that you are looking at now, the Social 
Security Administration's need. 

They didn't feel that they could -- 
that they could put out a report without at 
least addressing that interface, and so you 
saw Chapter 8 in our report. 

We did not have on the panel a 
person who was an expert in Social Security 
Administration disability adjudication, and we 
did not look at all of the issues that your 
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panel is looking at, nor in the depth of 
hands-on experience that you are taking. 

So Chapter 8 has to be looked at in 
a slightly different view than the work that 
you are doing, it seems to us. And that view 
is, if you are developing a general purpose 
occupational information network system, here 
is a major user, and are there opportunities 
to serve the needs of this particular user, 
given what we understand to be the needs of 
the user and the functionality that 0*NET 
provides. So we need to make that very clear. 

Now, the panel was not you, and it 
did not bring the same expertise to bear on 
the issue. But I was pleased to note from the 
report that you put out in January that they 
faced and they approached the issues in many 
of the same ways that you have approached the 
issues -- by taking a look, if you will, at 
the ability of 0*NET to fulfill some of those 
particular functions. 

So they actually said, okay, could 
NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE„ N.W. 

WASHINGTON, D.C. 2000H701 


(202)23+4433 


www.neairgross.com 



993 


28 

1 0*NET be used by the Social Security 

2 Administration for this? Well, what you need 

3 to do, if you are going to make that kind of 

4 decision, is that you need to take a look at 

5 your residual functional capacity approach, 

6 and you need to take a look at the 0*NET 

7 descriptors, and so let's do that 

8 systematically. 

9 You ' ve done a lot of that work here 

10 in your report, and I will not spend a lot of 

11 time at it. But I do want, to let you know 

12 what the panel came up with. 

13 First of all, here are the 0*NET 

14 descriptors. They are a mix of the cognitive, 

15 psychomotor, physical abilities, sensory 

16 abilities, a mix of the traditional, if you 

17 will, occupational classification, with some 

18 of the work in fact taken directly from 

19 Fleishman's work on the physical ability side. 

2 0 But it covers a wide range of 

21 domains, and it doesn't focus on ' the 

22 domains of absolute most interest to you. 
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Okay? It is, again, a general purpose. And 
there is, of course, the work context domain, 
which we won't spend too much time on. 

So we took a look at comparing, as 
best the panel could, the residual functional 
capacity with 0*NET comparisons. And the 
first thing they looked at was physical 
abilities. We took as a given the residual 
functional capacity requirements that have 
come up with -- that the Social Security 
Administration has come up with. 

And it was very obvious that when 
taking a look at physical abilities that 0*NET 
has much less specific -- specificity in the 
measures . There is not the kind of 

specificity that is necessary to meet the 
current RFCs for physical disabilities. And, 
interestingly enough, that is exactly what 
your report found as well. 

And this is just an example. The 
same example is in your report. I won't dwell 
on this. It's in our presentation. 
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1 

In terms of comparing the RFCs for 

2 

lifting, standing, sitting, pushing, you can 

3 

read all those. Again, there are specific 

4 

time ranges versus a relative time used in 

5 

0*NET. The anchors are very different, and it 

6 

causes, if you will, a not direct 

7 

transferability of the 0*NET work context to 

8 

meet. It is the RFCs of Social Security, and 

9 

here are some of the examples in 0*NET, and 

10 

you can see that. We'll just go through this 

11 

very quickly. 

12 

In terms of environmental 

13 

conditions, the RFCs are quite specific in 

14 

terms of ability to withstand environmental 

15 

hazards. There is -- the 0*NET work context 

16 

has exposure to heat, contaminants, vibration. 

17 

and so forth. 

18 

I would call this -- you may not 

19 

agree with me -- I would call some of these 

20 

differences between 0*NET and the RFCs used by 

21 

Social Security to be marginal. They aren't 

22 

critical to say 0*NET will never ever meet 
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that, but it is a matter of your judgment. 
And I think you should -- you need to take a 
look at that, and here are the 0*NET anchors 
there . 

In terms of sensory perception and 
abilities, we have just gone through again 
near acuity, near vision, far acuity, far 
vision. Is that nuance, or is that terribly 
important? If you are sitting in the field 
and you've got to make a judgment, perhaps it 
is terribly important, and you need to have 
something much more specific or different than 
0*NET is offering you. 

And so what did we come up with? 
What did the panel come up with? I . think that 
there was - - there is a general concurrence on 
the panel with the findings of the previous 
National Research Council reports that 0*NET, 
in and of itself, cannot be used in the way it 
is for the purpose that you need to use it. 
It just -- it is not -- it is not fully 
capable of serving that purpose. 
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However, there are those good 
things we talked about in terms of 0*NET -- 
its tie-in with other classification systems, 
particularly with the standard occupational 
classification structure, the rigor that is 
used in building 0*NET. 

Some of that rigor is based on 
surveys of workers in establishments that may 
have some issues with response rates, and so 
forth, and we looked at that also. And, yes, 
we recommended some revisions in the way that 
those surveys are done. 

Some of that has to do with the way 
in which experts, job analysts, provide their 
input to this. And, again, there has to be a 
reconsideration of some of -- the way in which 
that particular business is done, and we -- 
the panel made recommendations in that as 
well . 

But I think that they saw enough 
goodness in 0*NET that they recommended that 
the Social Security Administration and the DOL 
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1 create an interagency task force to study the 

2 viability of modifications of 0*NET to 

3 accommodate the needs of the Social Security 

4 Administration. 

5 It didn't say, "Social Security 

6 Administration, change the way you do business 

7 to meet 0*NET." There are some things that 

8 could be changed within 0*NET, for example, 

9 that would help make that system much more 

10 reflective of -- or much more consistent with 

11 where the Social Security Administration wants 

12 to go with disability adjudication. 

13 It asks that there be an assessment 

14 of SSA occupational information needs. 

15 Whoops, we didn't recommend your panel, but 

16 that's certainly a contribution that we 

17 believe that you are making. And then, 

18 analyze interagency cost-benefit and cost- 

19 sharing. 

20 These things don't come without 

21 cost, both to DOL in terms of the kind of work 

22 that must be done to make 0*NET somewhat more 
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friendly to this particular use, nor certainly 
to the Social Security Administration as it 
would try to work with Department of Labor to 
make 0*NET much more friendly to the 
disability adjudication and the disability 
adjudication system -- information . system much 
more friendly to 0*NET. 

So there is a cost-benefit that has 
to be made. We did not make that cost- 
benefit. The panel did not -- didn't have the 
time, the input, but we recognized -- the 
panel recognized that you don't make these 
decisions based on what is nice to have. You 
make the decisions based on what is practical, 
what is affordable, and what is consistent 
with the ultimate need of the user. And I 
think that was the recommendation. 

So a lot of the work that was 
suggested by the panel has been handed back to 
the Department of Labor, and not just to 
Social Security Administration. So, and we 
are still waiting to hear what Department of 
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Labor's response to that particular 
recommendation is. 

MS. HILTON: Thanks, Tom. That was 
a very good explanation of where the panel is 
and what we recommended. 

When Debra Tidwell-Peters invited 
us to speak, she mentioned some specific 
issues that she would like us to address, 
because our report is very broad, so I just 
wanted to try to address some of the specific 
questions she asked about. 

One is the aggregation issue, which 
I know you all are very familiar with. I 
mean, obviously, DOT had 14,000 jobs. Right 
now, 0*NET has 1,100 occupations, so that's -- 
it's a huge difference. 

The 0*NET is aligned with SOC. It 
does have a coding system with digits, so that 
you can relate any 0*NET job to an SOC job. 
Nevertheless, it is not perfectly aligned. 
The SOC has just revised. It has 840. 
Obviously, 0*NET has over 1,000. 

NEAL R. GROSS 

COURT REPORIERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N.W. 

(202)2344433 WASHINGTON. D.C. 20005-3701 www.nealijross com 



1001 


36 

Since 2006, 0*NET has added 153 new 
occupations. These are what they call 

breakouts of SOC occupations. In other words, 
it is becoming more disaggregated. Part of 
the breakouts are related to the search for 
green occupations. 

What our panel observed is that for 
some of the users of 0*NET they really want 
this disaggregated data. People in career 
guidance want to be able to direct young 

people towards a more specific job, not 
towards such a broad occupation. 

Obviously, your users would like 
more disaggregated data. On the other hand, 
there are other users, and specifically in 
workforce development. And that is the core 
constituency that is why, first, DOT was 
created, and then 0*NET was created. 

It was to serve state workforce 

development people who are trying to place 
people in jobs. And they like the broader 
occupations, because they are completely 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N.W. 

WASHINGTON, D.C. 20005-3701 


(202)2344433 


WWW, nealpgross.com 



1002 


37 

1 aligned with SOC occupational codes and they 

2 can then link this occupation with a lot of 

3 data collected by the Bureau of Labor 

4 Statistics and state and local agencies, and 

5 that is all collected at the SOC level . 

6 So the panel observed these -- some 

7 people want more disaggregation, some people 

8 want less disaggregation, and the panel didn't 

9 agree . I think that shows that our panel was 

10 well balanced. I mean, you could say it's a 

11 problem that they can't agree, but it just may 

12 reflect the reality. 

13 The panel -- although the panel 

14 didn't agree what the level of aggregation 

15 should be, again, just as in the case that Tom 

16 just mentioned, our panel met for a certain 

17 amount of time and then it quit -- that was 

18 the end of our time, money, and effort, and so 

19 the panel felt very, very strongly that this 

20 aggregation issue was critical for the future 

21 of 0*NET and for the usefulness of 0*NET. 

22 And so they recommended that the 
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1 Labor Department either conduct or commission 

2 research to look at the costs and benefits of 

3 changing it , of either making it bigger or 

4 making it smaller, and, you know, what would 

5 be the result of making it bigger, what are 

6 the pros and cons, what are the results of 

7 staying smaller, closer to SOC, what are the 

8 pros and cons . 

9 One element of our recommendation 

10 on this aggregation issue, and it's a long 

11 recommendation -- we had many long 

12 recommendations. So one element was 

13 specifically calling for some research into 

14 whether 0*NET is too disaggregated for the 

15 purposes of disability determination, and to 

16 what extent. 

17 There is the recommendation. Sorry 

18 I didn't put it up there, but it seems -- I 

19 know you have this all right in front of you 

20 anyway, so -- okay. 

21 Data collection -- now that was 

22 another issue, and Tom just started to mention 
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it briefly. Right now, 0*NET is using -- 
collecting data using a lot of different 
methods and a lot of different sources. It is 
collecting data from many different types of 
respondents, including job incumbents. 

Then, there are people they call 
occupational experts, people who may have 
worked in the occupation at one time, but now 
they might be trainers or doing something else 
related. That is another group. And then, 
the third group are the occupational analysts. 

Our conclusion was that these -- 
all these different sources may or may not be 
the best representative of the work that is 
performed, and that the impact on measurement 
error is unclear, because with every method 
you introduce new error. 

Specifically on the issue of the 
use of occupational analysts, here again this 
was an issue where our panel did not entirely 
agree, and all you have to do is read Chapter 
2. You can tell it. But you can especially 
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tell it because there is a dissent at the end 
of our report, where two of our panel members 
dissented on about a few issues, but they were 
one of the issues was this use of 
occupational analysts where they felt that 
giving paper descriptions of an occupation to 
a trained occupational analyst would not 
result in an accurate rating. 

Another data collection issue, that 
we identified was that the construct validity 
of the taxonomies of descriptors varies across 
the different domains of the content model. 
Tom showed you a picture of the content model. 

It is very, very big. There are many 
domains. Within the domains, there are many 
specific descriptors. And some of those 
descriptors have a strong research base. 

Tom mentioned the abilities 
descriptors. They are drawn from Fleishman. 
They are widely accepted as some of the best 
descriptors of abilities, with the strongest 
research base. Some of the other taxonomies, 
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1 

skills, and knowledges there is less support 

2 

in the research. 

3 

So to the database quality, another 

4 

conclusion was that DOL has achieved its goal 

5 

of populating the 0*NET with updated 

6 

information over about a decade . We did see a 

7 

problem that there were some short-term policy 

8 

agendas that were sometimes reducing the focus 

9 

on the core database activities. 

10 

And to mention some specific 

11 

concerns there, the Labor Department and the 

12 

0*NET center, trying to make it more user- 

13 

friendly, put a lot of things onto 0*NET 

14 

Online, which some of the users in the field 

15 

don't entirely agree with, especially trying 

16 

to define an in-demand occupation, define it 

17 

nationally, and yet we had state people 

18 

speaking at some of our workshops saying they 

19 

did not like it that 0*NET Online puts little 

20 

flags and highlights certain occupations to 

21 

suggest that, you know, these are growth 

22 

areas, this is where you can place people in 
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1 jobs, and so forth, Eind especially now with 

2 the recession. 

3 So basically that is an example of 

4 a short-term policy agenda, and certainly the 

5 current focus on the green jobs, where they 

6 are adding a lot of green jobs, but how 

7 representative are those jobs of the whole 

8 economy. 

9 So our recommendation here was that 

10 DOL should be focusing its resources on the 

11 core database activities, and not getting so 

12 involved in developing the applications and 

13 tools and trying to become more user-friendly. 

14 Related to that, as Tom mentioned, 

15 many people just take the whole 0*NET database 

16 and they make it more user-friendly anyway, 

17 especially these online career guidance 

18 systems. So Labor Department doesn't need to 

19 spend its own time and money creating these 

20 applications. 

21 Our most important recommendation 

22 for improving the quality of the 0*NET 
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database was that we strongly believe that the 
Labor Department should establish and support 
a Technical Advisory Board. That advisory 
board we think should be prioritizing research 
suggestions that come from the field or from 
within DOL. They should develop RFPs for the 
high priority research items, and then they 
should review and rank proposals from outside 
researchers to conduct that research. 

As I mentioned, we have many 
recommendations in our report. We have a lot 
of long recommendations. But since many of 
our recommendations relate to research, this 
is our top priority. 

If you are interested in how we see 
the priority , of all of our many 
recommendations, I would recommend that you 
read Chapter 10. In Chapter 10 of our report 
we rank all of the research and development 
recommendations . 

We also noticed there were problems 
in terms of the users and the communication 
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back and forth between the database developers 
and the users. We didn't think there was 
enough ongoing communication. The 

example I just gave to you of the 0*NET center 
identify nationally in-demand occupations when 
people at the state level don't even think 
those are in demand is an example of a lack of 
communication. So here we recommended that 
they establish and staff an ongoing External 
User Advisory Board. 

When we met not long ago with the 
SSA Subcommittee of House Ways and Means, they 
wondered, are there any lessons learned . from 
the development of 0*NET that could be 
applicable as you start to create your own 
occupational information system? Our main 
conclusion would be that developing and 
maintaining a high quality occupational 
database takes a lot of expertise, and it 
requires money. 

We were not able to develop an 
estimate of how much it costs to create the 
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content model, but that was a very, very 
extensive research project that went on for 
five years -- developing it, developing the 
constructs, the taxonomies -- and then going 
to the field and pilot testing it. 

We do know that the data collection 
costs right now are about $6 million a year, 
and that updates 100 occupations a year. So 
that gives you some idea. 

And one other thing I'll mention 
related to data collection costs is that 
whenever 0*NET adds more occupations, whenever 
it becomes less aggregated, more 
disaggregated, as it. has done, that is always 
going to increase your data collection costs, 
because you have more occupations to go after, 
and that means that same money that could have 
been used to refresh your existing occupations 
more frequently is going to chase more 
occupations. So there is always a tradeoff in 
any kind of database like this . 

And that ' s it . Now we ' re ready to 
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take your questions. 

CHAIR BARROS -BAILEY; Thank you, 
Margaret and Tom, for your words and your 
presentation. I think this is very useful to 
us this morning. 

Before I open up questions to the 
panel, I have some questions I would like to 
ask. And I know that we have mentioned that 
Mark and I met with you independently outside 
of the OIDAP, and Mark outside of his 
university, me outside of my previous lOTF 
representation, and we also understand that 
SSA has met with you as well. 

So in terms of the version of your 
report that is online, on the website, in 
terras of the pre-publication copy, and you 
mentioned in your slides that you are going to 
have the final report available in April or 
May, what are the changes that are in the 
final copy of the report? 

MS. HILTON: I can't -- I mean, I 

just can't give you that answer. We made 
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changes throughout -- well, we made some 
changes to almost every chapter, as a result 
of the feedback we got both from DOL, from the 
0*NET center, and from you. 

But, you know, without having a 
copy in front of me, because every change -- 
as I mentioned to you at breakfast, there was 
a lot of internal discussion, because our 
policy is that we don't change major 
conclusions or recommendations. So that I can 
say, that the major conclusions and 
recommendations, including the recommendation 
that Tom shared with you about an interagency 
task force, have not changed. 

CHAIR BARROS- BAILEY; How about for 
Chapter 8? What were the specific input that 
you received that might have changed anything 
in Chapter 8? 

MS. HILTON: We did make some small 
changes to Chapter 8 in response to our 
meeting with you and with SSA, 

CHAIR BARROS -BAILEY: What were 
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those? 

MS. HILTON: Like I said, I can't 

-- without having the, you know, copy in front 
of me where I see the redline strikeout, I 
can't say. 

CHAIR BARROS-BAILEY: So were they 

editorial in nature? 

MS. HILTON: I would Say they are 

more editorial in nature. 

CHAIR BARROS-BAILEY: Okay. 

MS. HILTON: As I mentioned, our 

policy is not to change major conclusions or 
recommendations . 

CHAIR BARROS-BAILEY: Okay. Thank 

you. And then, in terms of how I came at the 
report, and as a panel member, what guided my 
evaluation of the report was our own 
evaluation of the occupational information 
needs of SSA. And I know that Tom has a copy 
of the report, and I know that's outlined in 
pages 11 and 12 of the report. 

And so for anybody who is listening 
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in and wants to access a copy, I mentioned at 
the beginning of the meeting that you can go 
to our website, the home page, and access the 
report . 

The occupational information needs 
that are outlined in pages 11 and 12 of our 
report include four categories of what an 
occupational information system must contain 
to meet SSA's needs. I would like to ask some 
questions specific to the recommendation that 
the National Academies of Science panel has in 
terms of occupational information needs for 
SSA in Chapter 8 for disability determination 
as they relate to these four areas . 

One of the things -- the very first 
thing that is -- the bullet says reflect 
national existence of incidence of work. It 
says a new occupational resource must show 
that work exists and that work exists in 
numbers sufficient to- indicate that it is not 
obscure . 

One of the things -- the last 
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1 things that you just mentioned was the 

2 inclusion of green jobs and whether, you know, 

3 that overemphasis is really reflective of work 

4 as it exists in the national economy. 

5 So how did the NAS panel consider 

6 this occupational information need for SSA in 

7 terms of the disability determination process 

8 in its recommendations for Chapter 8? 

9 MS. HILTON; We didn't specifically 

10 address, you know, the specific need of the 

11 work identified in numbers, or specific -- we 

12 did not identify that question specifically 

13 within the context of the need for disability 

14 determination, and we didn't even make a 

15 specific conclusion or recommendation. 

16 But I think it's fair to say that 

17 our panel believes that the current 

18 occupations that are in 0*NET are pretty well 

19 representative of the occupations in the 

2 0 national economy. I think it's fair to say 

21 also that some -- well, I don't -- we didn't 

22 really reach consensus, as I mentioned, about 
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the recent growth and the new occupations that 
are added, with some panel members feeling 
like these are being added for political 
reasons, if they are green jobs, and other 
panel members saying that it is very important 
that any occupational system remain up to 
date. And if jobs are changing, and if new 
jobs are being created, they should be 
reflected. 

So I'm sorry that is not an exact 
answer to your question. 

MR. PLEWES; Without directly 

addressing this point that you make here in 
terms of reflecting national existence and 
incidence of work, I think the panel did talk 
to that, and consider that, in terms of 
reaffirming the need for the linkage to the 
standard occupational classification 

structure . 

The standard occupational 

classification structure is that structure 
which allows you to link to those, databases 
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which tell 

you 

about 

the trends in 

the 

occupations 

out 

in the 

field. 

the new 

and 

emerging occupations, and so 

forth. 

The 


standard occupational classification structure 
is updated on a recurring cycle, a regular 
cycle, so there is a built-in updating 
mechanism there. 

So those two aspects of 0*NET I 
think are -- commend themselves to being able 
to reflect the national existence and 
incidence of work. Whether they do or not in 
practical aspect as they are applied, as the 
0*NET information flows into -- I'm sorry, as 
SOC information -- based information flows 
into 0*NET, is not something that the panel 
looked at . 

CHAIR BARROS- BAILEY: Thank you. 

And in your presentations I noted that you use 
the word "occupation" in terras of reflecting 
the 0*NET, and I know that in terms of a 
decision point that DOL had to make in the 
development of the 0*NET was what was the unit 
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of analysis. And in your report you indicate 
that to be the unit of analysis at the 
occupation level . 

Was there ever a consideration of 
the unit of analysis or a. user need where the 
unit analysis was at the job level? 

MS. HILTON; Well, as I mentioned, 
when the Advisory Panel on the DOT met, one of 
their concerns was that it was just not 
practical, not affordable, to continue trying 
to collect data on 14,000 job titles. I think 
it is important to remember that even the DOT, 
even with 14,000, that those job titles were 
representing more .different, unique jobs. 

If you are going to create a 
national database, it is not ever going to be 
possible to define every job, because 
organizations have their own job titles and. it 
just gets very, very large. 

I remember Rich Froshel telling me 
something about when the state of Texas talked 
to their employers and said, "What job titles 
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1 do you use here in Texas?" And they got 

2 something like 80,000 different job titles 

3 back . 

4 So I believe that it -- that the 

5 reason -- one reason 0*NET uses the broad 

6 occupations it does is that it was trying to 

7 follow the recommendations of that earlier 

8 advisory panel, which recommended looking at 

9 fewer, broader occupations, partly because, as 

10 I mentioned, their concern of identifying the 

11 transferable skills and knowledges, and so 

12 forth, that people might be able to use to 

13 move from job to job. 

14 CHAIR BARROS-BAILEY; Thank you. 

15 The second area in terms of SSA's needs for 

16 occupation information was reflecting work 

17 requirements, that it must enable SSA to 

18 evaluate an individual's ability to perform 

19 work rather than to obtain work. As such, it 

20 says any new resource must reflect 

21 occupational information that is aggregated, 

22 defined, and measured, in a way that allows 
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SSA to compare work requirements to an 
individual's RFC and to determine the ability 
to work despite a severe impairment. 

So the question is; how did the 
National Academies of Science panel consider 
this occupational information need for SSA's 
disability determination process in its 
recommendat i ons ? 

MR. PLEWES: Again, I think that if 
you look at Chapter 8, the panel did not go 
into the level of detail that you are -- have 
and will go into. Let's say that right up 
front. 

So its comparisons that I discussed 
with you between the RFC and the 0*NET are at 
a fairly high level of aggregation. That 
said, when you go into the various 

descriptors, you can see that in some cases 
0*NET does a pretty good job, and in some 
cases it falls way short of the mark as to 
meeting this particular requirement in terms 
of reflecting work requirements, as you have 
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defined them as necessary to conduct -- to, if 
you will to clearly understand the RFCs. So 
it varies. 

CHAIR BARROS- BAILEY: Thank you. 
And you mentioned in the chapter the RFC, 
which is the physical. I didn't see a mention 
of the MRFC, which is the mental/cognitive. 
Was that something that the National Academies 
of Science panel considered in its 
recommendations for Chapter 8? 

MR. PLEWES: Not in any depth, no. 

MS. HILTON: No. 

MR. PLEWES: There was a mention, 

and that's it. No. 

CHAIR BARROS-BAILEY: Okay. And I 

know you have read our report . That ' s a 
really big area of research that needs to be 
done. It's one of the fastest-growing areas 
in terms of claims, and a really big issue in 
terras of disability determination. 

One of the questions -- and I know 
when I met with you I talked about and you 
NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLANDAVE., N.W. 

WASHINGTON, D.C. 20005-3701 


(202)2344433 


www.neatrgross.com 



1022 


57 

mentioned in your presentation that I'm a 
rehab counselor, and I talked of my role as a 
vocational rehab counselor and also a forensic 
expert . 

And I noted in your PowerPoint 
presentation that you talked about voc rehab, 
but I didn't see that you had anybody present 
to you who came from the forensic community, 
somebody with a legal background, somebody who 
does expert witness testimony. And I just 
wanted -- did you have any testimony, any 
information in terms of the forensic 
application? 

MS. HILTON: No, we didn't. 

CHAIR BARROS- BAILEY: Okay. And so 
that goes to my question in terms of the third 
bullet, that the database, the occupational 
information system must meet a burden of proof 
that the individual is actually not 
theoretically capable of doing some kind of 
work. 

And so has there - - did the 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N.W. 

WASHINGTON, D.C. 20005-3701 


(202)2344433 


'AWW.nealrgross.com 



1023 


58 

National Academies of Science -- or how did 
the National Academies of Science panel 
consider this very important threshold in 
terms of occupational information for the 
disability determination process? 

MS. HILTON: Right. Well, again, 

we didn't consider that. I think one reason 
that what -- our recommendation here would be 
to create an interagency panel to look at this 
in greater detail, is that we recognize that 
we did not -- I mean, it is not only with 
disability determination, but many other 
areas, we began the process of looking into 
the database in greater depth. 

We identified areas that we thought 
were problematic with our quick look, and we 
think further study is needed. 

CHAIR BARROS- BAILEY: Okay. So 

insofar as further study has occurred since 
these recommendations, I know that you noted 
that one of the recommendations was basically 
for something such as our panel, then that 
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would be additive to the recommendations that 
the National Academies of Science panel has in 
Chapter 8, is that what you mean by that? 

MS. HILTON; Well, I think as Tom 
mentioned, it would -- you know, one of the 
things we recommended that this interagency 
group do would be to look at SSA's needs, and 
obviously, you know, you have done that. 

CHAIR BARROS- BAILEY: Okay. 

MS. HILTON; So -- 

CHAIR BARROS -BAILEY: So in the 
fourth bullet -- and I just want to bring this 
one up, I'm not going to go through each of 
these individually, because it's my 


understanding that you 

didn ' t 

look 

at 

the 

specific needs, is that 

correct 

, in 

terms 

of 

any of the occupational 

information 

needs 

as 

outlined in our report. 

that 

that 

was 

not 

considered by the National 

Academies 

of 


Science panel? 

MS. HILTON: Well, this report came 
out -- our report came out before your report, 
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SO, you know, we couldn't address -- 

CHAIR BARROS-BAILEY: Our report 

came out in September. 

MS. HILTON: Oh, that's true, but 

our committee had done its work. Our report 
was in review at that point, so we were not 
going to be making changes except in response 
to review. So there was -- you know, it 
wouldn't have been possible for us to look at 
all of these things. 

I mean, I would say in terms of 
these three bullet points here, the reflect 
work requirements, as Tom just mentioned, that 
the analysis in Chapter 8, we did try to look 
at what we thought -- what some RFC needs 
were, specifically physical, and compare those 
with some 0*NET descriptors. 

CHAIR BARROS-BAILEY: Okay. And I 

know that Chapter 8 does mention our report, 
and it also mentions our recommendations, 
outlined -- 

MS. HILTON: Yes. 
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CHAIR BARROS-BAILEY: -- in the 

report , so there was some cursory review of 
our report, but not a consideration of our 
report within the recommendations? 

MS. HILTON: Right. Right. It was 
-- you know, in editing some -- some of the 
final editing of the report after it had been 
through review, just to update it, was to 
mention that your report had come out and try 
to briefly capture some of the things that 
were said. But the panel, no, did not 
deliberate on your report's findings. the 
panel finished its deliberations in late 
April, with a final teleconference. 

CHAIR BARROS-BAILEY: So if the 

recommendations had been made before our 
report was out, might that have impacted some 
of the recommendations? 

MS. HILTON: Certainly. I would 

think we would have taken that into account. 

CHAIR BARROS-BAILEY: Okay. Okay. 

I'm going to open it up to the panel to see 
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if there are other questions for members of 
the panel . Sylvia? 

MEMBER KAEMAN: Hello. Thank you 

very much, Tom and Margaret, for coming out 
today. I do have one question -- well, 
actually, I've got a couple, but one that just 
occurred to me. You mentioned that it, you 
know, wouldn't be practical to gather data at 
a more disaggregated level, and the level that 
we've been really looking at. 

I notice on page 7-10 of your 
report that the second bullet under 0*NET 
content refers to occupational information is 
not customized for jobs in a particular 
organization. This inability to describe a 
specific job in detail can limit 0*NET's 
utility for legal defensibility, and this is 
for personnel selection. We face the same 
issue -- 

MS. HILTON: Right. 

MEMBER KARMAN: -- with regard to 

any occupational information system that we 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N W. 

WASHINGTON, D.C. 20005-3701 


(202)2344433 


wvw.nealrgross.ccm 



1028 


63 

would need in order to meet our burden at step 

5. 

MS. HILTON: Yes. 

MEMBER KARMAN: And so, therefore, 
that is why that is so, you know, incredibly 
important to us.- 

MS. HILTON: Yes. 

MEMBER KARMAN: Among the questions 
that I have is also page 2-2 of your report 
provides five different questions that you all 
felt were important in assessing an 
occupational information system. 



And 

they 

each - - one 

starts 

out 

with, how 

general 

or specific 

will 

the 

descriptors 

of 

occupational requirements 

be? 


Second one is, given a particular level of 
generality/ specificity, should the set of 
descriptors of a particular occupational 
requirement be a representative sample of all 
possible descriptors of that requirement? Or 
should it represent the entire universe of 
descriptors? 
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Third one is, should each 
descriptor of occupational requirements be 
applicable to every occupation or unit of 
analysis? Fourth is, is the taxonomy to 
include genuine taxons, such as those that 
exist in biology? This gets at the issue of 
skills that you mention there. Certainly, 
skills cannot necessarily meet the definition 
of a taxon . 

Five, can the taxonomy be designed 
to serve a wide range of purposes among 
diverse users? I'm wondering how the panel 
answered those questions for 0*NET, or did you 
feel that the Department of Labor answered 
those questions for 0*NET? And then, also, 
how did you all assess those questions in 
terms of our -- the needs that were outlined 
in Chapter 8? 

MS. HILTON: I think that these 

questions are raised as a way to introduce 
this whole chapter, which is about the history 
of the development of 0*NET. , You know, 
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1 basically, near the end it said that the 

2 developers of 0*NET have addressed all of 

3 these questions. 

4 So basically they are kind of 

5 rhetorical questions, if you know what I mean, 

6 saying how general or specific should this be? 

7 And then, if you read the rest of the 

8 chapter, you know, you will see that they 

9 ended up with something they called OUs,' 

10 occupational units, and I think there were 

11 about a thousand of them. 

12 So I don't think these questions 

13 are introduced, you know, with the idea that 

14 then our panel is going to answer these 

15 questions. As I say, it's a vehicle to get 

16 you to read on and find out, you know, what -- 

17 how the developers address these questions. 

18 And as for our panel's view on the 

19 -- for the first question, how general or 

20 specific, as I mentioned, our panel did not 

21 agree on how general or specific it should be 

22 and recommended that it was important to study 
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1 

the pros and cons of being more and less 

2 

specific. 

3 

MEMBER KARMAN: Okay. I just want 

4 

to mention that when we -- our panel went 

5 

through the assessment of what basically SSA 

6 

gave the panel, its occupational information 

7 

needs, and a lot of what we did as a panel was 

, 8- 

really address these kinds of issues. 

9 

And so what we're noticing is that 

10 

almost at every stage or at every question we 

11 

would have selected a direction that is 

12 

decidedly differently -- 

13 

MS. HILTON: Different from what 

14 

0*NET took, yes. 

15 

MEMBER KARMAN: -- from what the 

16 

Department of Labor did, because their mission 

17 

is decidedly different. 

18 

MS. HILTON: Right, right. 

19 

MEMBER KARMAN: Thank you. 

20 

CHAIR BARROS-BAILEY: Dave? 

21 

MEMBER SCHRETLEN: Good morning. 

22 

and thank you very much. I have a question 
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that concerns sort of the first recommendation 
in Chapter 8, and that is the recommendation 
that SSA and the Department of Labor create an 
interagency task force to study the viability 
of , potential modifications of 0*NET to 
accommodate SSA needs . 

And my question concerns a point 
that you make in Chapter 8 about the 
behavioral anchors for the rating scales. I 
think it's on pages 8 -- 6 and 7 of Chapter 8. 

And you give an example of behavioral anchors 
for arm -- I think arm stability, and the 
example includes lighting a candle at a point 
of two on the ability scale. This is hand 
steadiness. And threading a needle at point 
four. 

And you make the point -- you 
acknowledge in this report that there are 
problems with these behaviors. 

MS. HILTON: With those bars, yes. 

MEMBER SCHRETLEN: And there are a 
couple of them, and you cite a couple that are 
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1 very clear, and I think that you did an 

2 excellent job of articulating some of the 

3 problems . 

4 I do think that there are others as 

5 well that are not articulated there, but I 

6 think that the bars' anchors are intuitively 

7 appealing, but had a lot of scaling problems. 

8 And you mentioned the lack of specificity. 

9 In fact, that's sort of a theme that runs 

10 through, you know, Tom, your presentation as 

11 well, that the 52 abilities may lack some 

12 sufficient specificity for SSA's needs. 

13 But with regard to this behavioral 

14 anchors, and the problems, those behavioral 

15 anchors and the 52 abilities that they have 

16 been used to assess, have been applied to the 

17 1,102 occupational units in 0*NET. And my 

18 question is this: if those behavioral anchors 

19 lack enough specificity for SSA's use, and 

20 have other scaling problems, how could it be 

21 modified, how could the existing database be 

22 modified for SSA's use? 
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1 It seems to me that the only 

2 modification would be to essentially start 

3 from scratch, because you can't simply go back 

4 and reapply new behavioral anchors to the 

5 existing database. The existing database was 

6 developed using these behavioral anchors, and 

7 so the -- my question is: can you envision a 

8 way of modifying 0*NET that does not include 

9 replacing 0*NET? 

10 MS. HILTON: I think that it 

11 deserves further study. That is what we 

12 recommended, that it needs to be studied. But 

13 one thing I would mention is, you know, in 

14 terns of the analysis in Chapter 8, that the 

15 whole focus -- it does not focus only on the 

16 abilities domain. You know, it also talks 

17 about the work context domain, and some of the 

18 other domains. 

19 I mean, that is the thing about 

20 0*NET. As Tom mentioned, it is a general 

21 purpose. It is very big. It has 239 

22 descriptors. It is like please all, please 
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none, you know. It was designed for many 
purposes, and it doesn't serve any one user 
exactly the way that user would like it to be. 

MEMBER SCHRETLEN: In fact, one of 

the things you said is that the panel could 
not agree on the appropriate level of 
aggregation. 

MS. HILTON: Yes. 

MEMBER SCHRETLEN : And that some 
people might think of that as a problem of the 
panel, but it strikes me that it's really not 
a problem of the panel at all, but the fact 
that 0*NET -- that Department of Labor has 
attempted to make a sort of all-purpose 
occupational information system. 

And there are -- different purposes 
have different requirements, of course. So 
for some reason, as you pointed out very 
appropriately, some users might want a more 
aggregated, more disaggregated system. 

But my question about this bars issue is 
really not one that I think further study 
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1 could address, because it's illogical. My 

2 question is; is there a logical way -- is 

3 there a way that it could be modified without 

4 replacing it? And I don't think that that's a 

5 question that really -- that further study 

6 will answer. I think it's a question that -- 

7 is it that a logical analysis of the existing 

8 system leads to an answer? 

9 MR. PLEWES: I agree with you. I 

10 don't believe that you can fundamentally 

11 change the anchors and retain the system as it 

12 is. But the panel didn't look at that. 

13 That's just my sitting here thinking about it. 

14 Now, how about tweaking? 

15 MEMBER SCHRETLEN: That's what I'm 

16 asking. 

17 MR. PLEWES: I think it would be 

18 possible, with proper research, to tweak. If 

19 indeed the result of the tweaking brought it 

20 closer to the Social Security Administration's 

21 RFCs than the current system, without 

22 fundamentally changing the result. 
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MEMBER SCHRETLEN: Okay. So that 

is -- so that is wonderful. Then, how -- can 
you imagine even one way that it could be 
tweaked? That's what I'm trying to get at. 
I'm trying to understand how this could be 
done without fundamentally recreating the 
database, because, you know, either the bars 

MR . PLEWES : I don ' t give you an 
answer. In a research approach, I would think 
-- I would compare results of current with the 
tweaked, and then to see what the differences 
are . But I don ' t know . 

MEMBER SCHRETLEN: So you are 

suggesting like starting with new behavioral 
anchors . 

MR . PLEWES : YeS . 

MEMBER SCHRETLEN: On some of the 

existing occupational units. 

MR. PLEWES: On those of most 

interest, where the deviation between the 
descriptors, the anchors -- current anchors 
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for the descriptors and the RFCs are -- have 
the greatest differences that are very, very 
important to the Social Security 
Administration processes. But that's me. I 
-- the panel didn't look at that, I have to 
tell you. 

MEMBER SCHRETLEN: Right. I guess 
the question is, if you were to find a 
correspondence between revised behavioral 
anchors and existing behavioral anchors, that 
still wouldn't answer the question of what to 
do about levels of ability that fall between 
those points on the scale. 

MR. PLEWES: No. 

MS. HILTON: I mean, we definitely 
thought there needed to be research on the 
behavioral anchors, but all of our research 
recommendations don't necessarily mean that we 
think that 0*NET has to be rebuilt from the 
bottom up . 

There are always costs and benefits 
to making any change to a big system like 
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this, and this is why we thought they needed 
an outside ongoing expert technical advisory 
committee, one of the reasons being to 
prioritize what research is most important, 
and, secondly, what are the potential costs 
and benefits. 

You know, some people are very, 
very critical of the behavioral anchors in 
0*NET. Our dissent, if you read the dissent 
to our report, the two dissenters say, "Just 
get rid of -- get rid of the behavioral 
anchors on the level scale, "■ because they are 
so problematic. The rest of the committee did 
not agree with that. 

Nevertheless, even the dissenters 
do not say we should scrap 0*NET, that we need 
to start over. So as Tom mentioned, there are 
a lot of tweaks. You can make modifications. 
And then, there are costs and benefits to 
doing that . 

CHAIR BARROS -BAILEY : When you say 

" tweaks , " what do you mean? 
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1 

MS. HILTON: For example, the two 

2 

people that dissent to say that we should get 

3 

rid of the level scales in the abilities and 

4 

skills domains, and only use the importance 

5 

scale, and that they also suggest maybe we 

6 

should be looking at other scales, such as 

7 

frequency or duration. 

8 

I think that relates a little bit 

9 

to the Chapter 8, the comparison of how much 

10 

time do you spend sitting, kneeling, 

11 

crouching, and it is like half the time, all 

12 

the time, whereas for RFC purposes you need 

13 

actually number of hours. So things like 

14 

that. 

15 

CHAIR BARROS-BAILEY: And you 

16 

mentioned the work context, you are referring 

17 

to 38 in your slide that talks about how much 

18 

time in your current job do you spend 

19 

kneeling, crouching, stooping, and crawling. 

20 

MS. HILTON: Right. 

21 

CHAIR BARROS-BAILEY: And for 

22 

disability determination, we might have 
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somebody who has a shoulder injury who can do 
kneeling, crouching, and stooping, but they 
can't do crawling, because that involves the 
upper extremity. So are you talking about not 
just changing the anchors but also changing 
the descriptors? 

MS. HILTON: Definitely. I mean, 

we called for research into the descriptors. 
We said that the content -- what was the exact 
language? The content validity of the domains 
and the descriptors is uneven. We think that 
in some domains, like abilities, the 
descriptors are stronger, they have a stronger 
research base. In some of the other domains, 
like knowledges and skills, there is not such 
a strong research base. 

So here again, I mean, I think some 
people would say that our report is radical, 
because how could you go back and look at the 
content model. The content model is perfect, 
it's -- you know, it was studied. It was 
studied a long time ago. We think it is time 
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for a fresh look at this. 

CHAIR BARROS-BAILEY; Sylvia, and 
then Shanan. 

MEMBER KARMAN: Okay. I guess it 

seems like the panel must have had some 
things, though, in mind, you know, just sort 
of piggybacking on what David has asked, and 
Mary has brought up, because, you know, on 
page 8-3 the panel -- the National Academies 
of Science report, its panel stated that the 
panel is not advocating the adoption of 0*NET 
by SSA, or the development of a hybrid 0*NET 
disability system in the disability 
determination process. 

However, we conclude that a 
considerably modified or expanded 0*NET would 
be capable of informing the disability 
determination process. 

So for one -- one question I have 
is that this seems contradictory, but, you 
know, then the other question I have is, given 
the discussion that we've just had for the 
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last few moments, it seems as if you all may 
have had something in mind, what would that 
modification look like that would not, as 
David pointed out, or as Mary brought up, 
really require extensive change to the point 
where it would be impractical and not a cost 
savings in terms of, you know, not requiring 
two different systems. 

MS. HILTON: And I have to say I 

really can't answer this question, because, I 
mean, this is really what the panel thought, 
what we have here in the report. The panel is 
not meeting anymore. As Tom mentioned, you 
know, we didn't look in-depth at this whole 

disability question. We took a quick look, 
and we thought it needed further study. And 
since it was important to both agencies, 
that's why we suggested that the two agencies 
study it together. 

CHAIR BARROS- BAILEY: Shanan? 

MEMBER GIBSON: My question will 

likely be a simple followup to that, then, or 
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actually I have a couple of questions. The 
first was, I noted that the chapters did not 
identify the primary authors for each chapter. 

Is it possible to find out who the primary 
chapter author was for Chapter 8, so that, for 
example, in this case we could ask them, what 
were their thoughts perhaps related to those 
comments, so that we understand better, so we 
have the information going forth. 

MS. HILTON: No, I don't think so. 

You know, it is a committee consensus report. 

If one panel member did take a lead on a 
chapter, that chapter did not go forward for 
inclusion unless the rest of the committee 
agreed to it. So we really try to talk about 
these as committee reports, not -- they are 
not like edited chapters by individual 
authors . It ' s a consensus . 

MEMBER GIBSON: It just seems that 
there is very great distinctions among how the 
different chapters are written, so, for 
example. Chapter 7 does a very good job of 
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identifying specific issues related to 
psychometrics, which might impact the use of 
the 0*NET. And then, we see nothing similar 
to it in other chapters, like ours, so I'm 
thinking one person probably wrote this 
chapter, and so their styles are very 
distinctly different, which is what leads me 
to that conclusion. 

My other -- my second question -- 
so I guess I have three now -- is in the very 
beginning of your discussion you talked about 
how you received a review of the report and 
created a response to the reviews . Are those 
part of open documentation, so that we could 
look at them as well? 

MS. HILTON; No, they're not. 

MEMBER GIBSON: Okay. And then, my 
final question is simply to try to make 
certain I understand kind of your overall 
theme here. Is it a -- am I understanding 
correctly when I say that it appears the 
overarching decision of the panel was that the 
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0*NET is a general purpose instrument, which 
means it will meet the needs of some but not 
the needs of others, it will meet the needs of 
individuals and groups to differing degrees, 
and, therefore, other systems might be 
necessary or appropriate to meet the needs of 
different organizations. 

MS . HILTON : I don ' t know that we 
commented on whether other systems were 
necessary, but certainly what you said about 
how it's an all-purpose and it meets some 
needs but not other needs, that's correct. 

MEMBER GIBSON: So the logical 

conclusion of it doesn't meet the need, 
something else must -- 

MS. HILTON: It could be. I mean, 

we have to -- we are representing what's here 
in our report, so we can't -- 

MEMBER GIBSON: And that's -- 

MS. HILTON: -- go beyond what our 

panel said. 

MEMBER GIBSON: Okay. Thank you. 
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CHAIR BARROS -BAILEY; Tom? 

MEMBER HARDY: Good moming. It is 
a real pleasure having you here, and I -- I 
would imagine . all of us would like to spend 
two hours talking with you, because we all 
have volumes of questions. And so I'm not 
going to take a lot of time, I just have two 
because in my role here -- I'm a vocational 
counselor, but I'm also an attorney. 

So I've got two different 
interests, and they are each -- and my 
question is that -- I actually rather more 
have a discussion than a question, if you want 
to know the truth. One is more for you, Ms. 
Hilton. Because of my vocational background, 
I am very interested in skills, and in 
transferability of skills. 

And we are working right now on 
coming up with a definition, and I noted in 
the report you spoke several times about the 
fact that 0*NET doesn't truly define "skills," 
and that it is kind of difficult in some ways 
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to track skills using their raters for skills. 

In doing that -- in reading that, I 
also read went out and read a little further, 
and I found your report on future skill 
demands . 

MS. HILTON: Okay. 

MEMBER HARDY: Which I read, and I 
thought it was fascinating. I really loved 
reading this . 

MS. HILTON: I'm glad you liked it. 

MEMBER HARDY: You did a great job. 

MS. HILTON: Thanks. 

MEMBER HARDY: And it really made 

me think about a lot of things . But what 
really stuck with me -- and I go back to what 
you said about we are very concerned about SSA 
and what those needs are, but there is broader 
context, and I get -- and that report really 
broadened my context of how skills can be 
used, and for workforce development, workforce 
planning, education, and huge numbers of 
things . 
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But what struck me was all the way 
through here everybody kept commenting on how 
0*NET was not going to be useful, for the most 
part, in answering the workforce development 
questions. Is that a good reading on this, or 
am I kind of skewing it because of something 
else? 

MS. HILTON: Well, actually, I am 

not sure that -- you are talking about the 
workshop report on future skill demand. 

MEMBER HARDY: Future skills, yes. 

MS. HILTON: The people were 

critical of 0*NET in terms of its ability to 
identify changes over time in the national 
different skill demands of work. 

MEMBER HARDY : Yes . 

MS. HILTON: I think that someone 

at the workshop did make that point. I do 
think there are some questions, you know, if 
you are looking at it strictly from a research 
point of view, whether the data in 0*NET could 
be used, if you could track it for 20 years, 
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which it hasn't even existed for 20 years -- 

MEMBER HARDY: Yes. 

MS. HILTON: -- and compare 

versions of the database every five years, and 
look at what levels of the skills were 
reported in 1995, 2000, 2005. I mean, I do 

think it's theoretically possible that you 
could use 0*NET for that purpose. 

But with regard to that question 
that you are talking about, I think that the 
discussion in Chapter 7 of our current report 
does a pretty good job of talking about how 
very useful 0*NET is for this kind of labor 
market research as things change and as 
economists try to understand what is growing 
-- not only what is growing and shrinking, 
but, you know, within jobs, within a given job 
title, what the demands are. 

MEMBER HARDY: And I get that, and 
I guess what -- this is more of a discussion, 
truly. I am wondering, if we go ahead with 
what we're doing, and get skills defined down 
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1 

to a job level, and are able to really anchor 

2 

that and not use some of these 0*NET 

3 

descriptors, which Dr. Spenner from Duke was 

4 

talking about the 0*NET descriptors of skills 

5 

as being -- 

6 

MS. HILTON: Ken Spenner from Duke, 

7 

yes . 

8 

MEMBER HARDY: Yes, being we'll 

9 

just say unwieldy. If we were able to get to 

10 

a better definition of "skill," take it to a 

11 

job level, and then actually track that, 

12 

wouldn't that be more useful than using 0*NET 

13 

for those purposes, that this -- the other 

14 

paper was talking about? 

15 

MS. HILTON: I don't know. Like I 

16 

say, I mean, it is -- your question is very. 

17 

very theoretical . I mean, we are talking 

IB 

about creating a whole new database, and the 

19 

first -- what you're talking about is the 

20 

first step. Then, is that database going to 

21 

be representative, you know, broadly 

22 

representative of the jobs in the national 


NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgn5SS,Com 



1052 



87 

1 

economy? That's the second question. 

2 

The third question, you know, if it 

3 

had a better -- if it had better descriptors 

4 

of skill, yes, I think that could be useful. 

5 

MEMBER HARDY: Okay. My other 

6 

question is more of a legal question, because. 

7 

again, I'm an attorney, and I have to worry 

8 

about these things. And this is more for you. 

9 

Mr. Plewes. You were talking about doing some 

10 

tweaking or nuancing, and trying to find ways 

11 

where the marginal differences could be 

12 

brought down. 

13 

In constructing your report, did 

14 

you guys talk to any attorneys about legal 

15 

defensibility issue? 

16 

MR. PLEWES: We recognized that 

17 

there were those, but we -- no, we did not 

18 

talk to -- if I had known that we were going 

19 

to be here today, we probably would have gone 

20 

-- 

21 

(Laughter.) 

22 

-- to an attorney as one of our 
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presenters, I can tell you that, and a 
vocational rehabilitation person, thank you 
very much. But no, we did not. 

MEMBER HARDY: Okay. My concern is 
that, you know, everybody on the panel looks 
at me and goes, "Oh, you're the lawyer. Make 
sure we've got it right." And one of the 
things I always say back is, "If and when we 
develop -- or when we develop this system, 
every piece of it must be legally defensible, 
because if one piece fails the test, the 
entire system fails the test." 

And in a broad sense, I kind of 
come back to you and say if we're looking at 
0*NET and I see in your report you speak 
multiple times about areas that are flawed, 
how can we -- how can we work around that if 
there is a legal defensibility issue, in your 
opinion? 

MS. HILTON: Well, I'm not sure if 
it's exactly the same, thing, but I know that 
some of the panel members that work in the 
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field of selection and development of 
selection tests, which are very often subject 
to legal challenges, mentioned that they find 
0*NET information very, very useful, but they 
use it as a starting point. 

Like if they are trying to create a 
selection test, they start with an 0*NET 
occupational description, and that gives them 
the basic foundation of information. But 
then, they add a lot more specific 
information, specific to that organization, 
that more narrowly defined job title, and so 
forth. 

MEMBER HARDY: Okay. I guess just 
so you understand, when we go to court, 
whether it's in Social Security or -- many of 
those cases then end up in federal court. 


which is 

subject 

to federal 

rules of 

evidence 

as well. 






If you build 
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defensible under the same rules of evidence. 
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And that is an issue that I have. 

MR. PL.EWES: And I think the 

question for your panel is to -- is to think 
about 0*NET in that case as a framework. And 
I think it's fairly clear that 0*NET is a 
framework. It would probably be preferable to 
the DOT as a framework in terms of some of the 
things that it offers in terms of its tying to 
the SOC and its updating, and so forth. 

But that, as Margaret suggests from 
other areas, that there probably needs to be 
within that framework a lot of adjustment to 
meet the requirements that you have. 

MEMBER HARDY: So you would Still 

advocate 0*NET over DOT as a basis. 

MR. PLEWES: I think that was done 
some time ago. 

MEMBER HARDY : Okay . 

MR. PLEWES: That decision was made 
in terms of a framework for looking at the 
issues. 

CHAIR BARROS-BAILEY: I have -- 
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1 MEMBER HARDY : I could talk to you 

2 for hours. 

3 CHAIR BARROS- BAILEY: Okay. I have 

4 a quick question about that. In the days of 

5 PDF, it's very easy to search a report in 

6 terms of key word, so I did search the report 

7 in terms of "legal" and saw that there were 

8 only two references to it . One that Margaret 

9 just mentioned, page 7-3, in terms of a 

10 starting point, and the other one that Sylvia 

11 had mentioned. 

12 And in both of those instances it 

13 --it indicates that the 0*NET is not 

14 defensible, and so those were the only 

15 mentions that I was able to find in the report 

16 in terms of the defensibility . And so I think 

17 Tom's question is, if when you look at pages 

18 11 and 12 of our report in terms of the must 

19 needs of an occupational information system, 

20 and the third one being legal defensibility, 

21 it becomes a really big issue, if, you know, 

2 2 there are aspects of the 0*NET that are not 
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1 

legally defensible. 

2 

Mark, you had a question? 

3 

MEMBER WILSON: Yes . Welcome. 

4 

It's good to see you again. It's a real honor 

5 

to be here today speaking with you about very 

6 

important issues. And, as you see, I have, to. 

7 

as the 10 psychologist along with Shanan, deal 

8 

with very diverse sets of issues in terms of 

9 

making recommendations about occupational 

10 

information for this purpose. 

11 

And as you know, we exchanged some 

12 

correspondence, and so I -- and I know you 

13 

might not -- because Mary and others were 

14 

asking you some specifics about changes, but I 

15 

just wanted to check to see in a couple cases 

16 

if some of the things that we discussed might 

17 

have gotten changed. 

18 

The first one was early on in the 

19 

report it -- and we discussed this as a 

20 

potential typo -- refers to 0*NET as a system 

21 

providing information about jobs when, in 

22 

fact, it is really an information system about 
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occupations. Do you remember if that got 
changed to occupations instead of jobs? 

MS . HILTON : I know we went through 
the report before and after review, because we 
got comments about that also in review. And I 
think that in many places we changed the word 
"job" to "occupation." But I don't believe we 
changed it in every single place, and that was 
partly for purposes of readability by someone 
who doesn't know anything about occupations, 
occupational analysis, or anything. 

The term "occupation" had not yet 
been introduced, so that you might still see 
in some of the early pages of the report 
references to "job." 

MEMBER WILSON: Yes. And 1 think, 
you know, the reason we discussed that was 
because it is sort of -- 0*NET clearly doesn't 
provide, you know -- and it gets some of these 
others, but, you know, I certainly understand 
that . 

The second question I had that we 
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discussed -- and this was kind of more of a 
wish, I don't know -- and you talked about and 
had a slide about the advisory panel, and in 
your report you refer to it as external, and 
we discussed the idea that we need to define 
the term "external." This is not contractors. 

Were you able to make any changes 
there in your report to specify what you meant 
by "external," so that when the agency got 
this they would understand what that meant in 
terms of your intent, or -- 

MS . HILTON : I am not sure what we 

did there . 

MEMBER WILSON: Sure. I completely 
understand. The other two things in terms of 
wishes -- and these I suspect you weren't able 
to do a whole lot about, but I thought I would 
ask. As other people have indicated, you 
know, we don't get someone -- the National 
Academies of Science prestige in work analysis 
very often to look at these issues and make 
these kinds of reports . 
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1 

And so I was -- was as sort of my 

2 

wish list saying that I wish you would have 

3 

addressed evaluation issues and work analysis 

4 

in terms of specifying what some of the 

5 

criteria were that the external panel might 

6 

look at . Did you make any changes there to 

7 

say, you know, we want you to look at X, Y, 

8 

and Z? Or, you know, these are the -- 

9 

MS. HILTON: Well -- 

10 

MEMBER WILSON: -- fundamental 

11 

evaluation criteria that should be considered? 

12 

MS. HILTON: Right. As I 

13 

mentioned, our policy is not to make changes 

14 

to any major conclusions or recommendations. 

15 

So, I mean, that would involve making a change 

16 

to a recommendation with more detail, so -- 

17 

MEMBER WILSON: Sure. No, I 

18 

understand. And the other thing we discussed 

19 

-- and some places you talked a little bit 

20 

about panel formation, things of that sort. 

21 

But it wasn't always clear what the 

22 

methodology was in terms of how the panel went 
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1 

about -- you know, Tom mentioned that there 

2 

were experts that were aware of the literature 

3 

and did lit reviews and things of that sort. 

4 

But was there anything added more? 

5 

And I think this gets some to Shanan's 

6 

question. We really want to understand what 

7 

the mind of the panel was with regard to 

8 

several of these specific issues, because we 

9 

are struggling with them. If there is some 

10 

methodological issue that we need to address, 

11 

we want to know that. 

12 

Were there any expansion of, you 

13 

know, here's how we went about coming to this 

14 

particular conclusion in any cases? Do you -- 

15 

MS. HILTON: Well, we did try to 

16 

base our conclusions on all of the input we 

17 

received in our two workshops . 

18 

MEMBER WILSON: Right. 

19 

MS. HILTON: And also, the panel 

20 

members' own expertise and knowledge. We 

21 

talked in closed sessions about what exactly 

22 

we thought our major conclusions would be. We 


NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

13Z3 RHODE ISLAND AVE., N.W. 

(202)2344433 WASHINGTON, D.C. 200053701 www.nealjgrDss.com 



1062 


97 

basically went through several rounds of 
deliberation about our conclusions and 
recommendations, where we were talking about 
them in person, we talked about them in 
teleconference, and then we would send them 
out to the whole committee -- 

MEMBER WILSON: Yes. 

MS. HILTON: -- trying to reach 

consensus. And, you know, we did not reach 
consensus on some issues, as you know. 

MEMBER WILSON: Right. Absolutely. 

And especially with regard to the disability 
issue, you know, you mentioned that it was a 
much more general panel, and this wasn't -- 

MS. HILTON: Right. 

MEMBER WILSON: -- necessarily an 

area where you acquired experts . Were any 
disability experts, as part of the methodology 
you describe, which is sort of trying to gain 
consensus -- did you -- did they bring anybody 
with expertise in for any of those 

deliberations other than the panel meetings 
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MS. HILTON: No. 

MEMBER WILSON: The next issue, 

which you had in your slides and I wanted to 
ask your thoughts on, is that the effective 
measurement error is unclear. And as you 
know, in the second panel meeting. Dr. Harvey 
made a presentation where, among other things, 
he looked at calculation of reliability 
coefficients in 0*NET data. 

MS. HILTON: YeS . 

MEMBER WILSON : And he made the 
point that -- which is unique to generic work 
analysis, that there are lots of "does not 
apply" responses in any sort of occupational 
level profile that would be generated. so in 
any individual case, a large part of the 0*NET 
descriptors in whatever domain are not going 
to be relevant to describing that particular 
occupation. 

And so when you calculate 
reliabilities on the entire profile, you get 

NEAL R. GROSS 

COURT REPOFTTERS AND TRANSCRIBERS 
1323 RHODE ISLANDAVE., N.W. 

(202)234-4433 WASHINGTON, D.C. 20(K15-3701 www.nealrgross.com 



1064 


99 

1 numbers that look pretty respectable, but he 

2 presented data that seem to - - when you 

3 calculate the reliability on just those things 

4 that are relevant, there are dramatic, 

5 breathtaking, shocking declines in terms of 

6 the stability of these data. 

7 So I guess my question is: was 

8 there something unpersuasive about that data? 

9 Or why is it that the panel seemed to come to 

10 the conclusion that there were unclear 

11 measurement effects? 

12 MS. HILTON: Do you mean, how did 

13 we come to the conclusion that the effects on 

14 measurement error are unclear, because every 

15 new method adds to the uncertainty? 

16 MEMBER WILSON: Well, I just meant 

17 that that data was pretty persuasive to me, 

18 and its impact in terms of the following panel 

19 discussions, you know, I mean, it just seemed 

20 like that presentation sucked a lot of air out 

21 of the room in terms of, you know, I mean, 

22 there were people that seemed shocked when 
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they saw the reliability coefficients that 

were calculated on some of these data that 
people are using that appear to be almost 
noise . 

I guess that's what I'm saying is 
is that why -- my question is: was there 
something about that presentation that was 
unpersuasive with regard to measurement error? 

Or why was there the conclusion that 

measurement error effects were unclear? Is it 
just because of the multi-method, is that what 
you're saying? 

MS. HILTON; Right. That 

conclusion is really focusing on the whole 
multi-method issue. 

MEMBER WILSON: Yes. 

MS. HILTON: It relates to the 

whole issue of using job incumbents, but also 
occupational analysts. 

MEMBER WILSON: Right. 

MS. HILTON: The fact that job 

incumbents have strengths and weaknesses as a 
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data source . 

MEMBER WILSON; Right. 

MS . HILTON ; They have the 

strength, they -- obviously, they work in the 
job, so they know something about it. But as 
you very well know, there is a tendency for 
job incumbents to inflate -- 

MEMBER WILSON: Absolutely. 

MS. HILTON: -- you know, the 

abilities and skills of a job. Similarly, 
within occupational analysts, again,, you have 
strengths and weaknesses, strengths that you 
are dealing with someone who is very well 
trained to do this kind of ranking -- 
MEMBER WILSON: Absolutely. 

MS. HILTON: -- a weakness that 

they are not as familiar with the job, with 
the occupation, and depending on the quality 
of information you provide to them, or whether 
they would get a chance to actually go to the 
field, which in 0*NET case they do not 
actually go. So that's what that conclusion 
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is really based on. 


MEMBER WILSON : 


Those are all 


excellent points, especially that issue of 
inability to observe. In fact, what I would 
suggest is that that may be the reason why 
some of these data were presented -- are what 
they are, that these people aren't necessarily 
providing data based on direct observations, of 
what actually occurred. 


MS. HILTON: Yes . 


MEMBER WILSON: And then, my -- 
it's not so much a question. It is taking me 
a while, but I'm trying to learn from Tom and 
Nancy. It seems like the sort of crux of the 
discussion here, which your panel dealt with 
and ours dealt with, and that I described to 
you as sort of a fundamental distinction or a 
different way of thinking, I suspect I know 
who on the panel was more concerned about 
disaggregation, because 10 psychologists have 
to deal with things at the organizational 
level, at the job level. And I described it 
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there as a distinction between the econometric 
and the ergometric approaches to doing work 
analysis . 

And I'm just wondering about your 
thoughts. I understand the efficiency 

argument, and I very much understand the 
currency argument . Shanan and I made some 
presentations where there ■ is good 
interreliability here between what you are 
recommending and what we said with -- you 
know, you can have the greatest data system in 
the world, and if it's not current, that is a 
problem. 

And you're right, as the number of 
descriptors and the number of disaggregation 
increases, there is definitely more data cost. 

But I'm just wondering, is it possible that 
the sort of top-down econometric, more 
rational, big picture is very different than 
the sort of bottom-up, here is work as it 
actually exists in the economy. I mean, do 
you have any thoughts on that? 
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Is that potentially an area where 
we can sort of find that there really maybe 
are two fundamental different approaches that 
can't be very easily reconciled, and that 
trying to reconcile them is always going to be 
a sort of lever between either making the 
econometric approach unhappy, because there is 
too much detail, or, you know, perhaps moving 
in the other direction now where there is 
simply not enough detail from a defensibility 
-- any thoughts at all on that or -- 

MS . HILTON : Do you have any 

thoughts about that? 

MR. PLEWES: Just hearing you, when 
we had our meeting, and again now, we 
certainly wish we had invited you to give a 
presentation before the panel, because I think 
some of these thoughts probably would have 
been very valuable to them, and . they would 
have been willing to address them. 

In their saying that they -- that 
they like the idea, I'm putting words in 
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there, but the recommendation is that if we 
don't change at least the linkage between the 
SOC and the 0*NET, that kind of they say that 
the top-down approach -- that is, that the 
importance of the linkage to the national 
databases is very, very important. 

Now, what they didn't do is take a 
look at what you are suggesting, and that is 
that there may be another way of looking at 
this. I didn't see evidence that they had 
given that full thought. 

MEMBER WILSON: Well, I certainly 

agree, and I think that the sort of -- there 
are a couple of questions here. One is the -- 
how do you describe the work? And, you know, 
am I going to be able to defend whatever the 
analysis is when Tom halls me into court? You 
know, all those kinds of issues. 

But I think you make an excellent 
point that linkage back to what Social 
Security is not going to be able to do is have 
their own Bureau of Labor statistics and make 
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projections about where -- you know, so I 
think that linkage -- and, in fact, we made 
significant recommendations in that area to 
link back to those systems. I think we are 
very aware of the value of the econometric 
approach and that -- from a sampling 
standpoint . 

In conclusion, I just -- welcome to 
my world. I know that this is sort of a 
departure from how you normally conduct 
business and things of that sort. I very much 
appreciate you being here. I mean it when I 
say it -- you know, it has been an hour to 
interact with you on these issues, and I 
appreciate the expertise that you bring to 
this topic. 

So thank you. 

MS . HILTON : Thank you . Thank you 
for giving us an opportunity to share the 
panel's work with you all. 

CHAIR BARROS- BAILEY; Thank you. 

Bob, do you have a question? 
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MEMBER FRASER: No, it's really 

more of a comment. I'm a vocational 

rehabilitation counselor and rehab 

psychologist also, and I and the folks -- the 
counselors in my unit, we do use 0*NET for 
purposes of vocational exploration and career 
guidance . 

But in responding to a company 
relative to the legal defensibility whether a 
person can do a job, we simply can't use it, 
because it's functionally and skill-related, 
etcetera, it's simply not discrete enough. 
It's relative. So relative doesn't work, you 
know, for us, and that's part of our charge 
here in SSA. 

And kind of going back to Dave ' s 
comment, you know, or the issue is, can we 
tweak these scales? Well, you know, we have 
that problem with aggregation, you know, so 
say we have 18 truck drivers in that 
occupation. So we have anybody from an access 
van driver to an interstate trucker, you know, 
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1 a wide variance in terms of the demands of 

2 that kind of -- for those different types of 

3 j obs . 

4 So I just don't see how, in an 

5 interagency effort, how we could work on this 

6 tweaking with this core problem of aggregation 

7 being an occupation versus the range of jobs 

8 being represented. 

9 MEMBER SCHRETLEN: In fact, as I 

10 was thinking further about it, I thought maybe 

11 I was not very clear in my question. But just 

12 sort of following up on that, I think the idea 

13 of what a modified 0*NET system might look 

14 like, I'm trying to envision that. 

15 And it seems as though, based on 

16 the things that you have said in your report, 

17 the limitations of 0*NET that you have 

18 acknowledged or recognized, that at minimum a 

19 modified system would need to not merely add 

20 more specific jobs, but actually replace a lot 

21 of the occupations, because they are so 

22 broadly aggregated, or occupational units, 
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1 because Social Security simply cannot compare 

2 an applicant to an occupational unit. They 

3 have to compare them to jobs, specific jobs, 

4 or, you know, clusters of jobs. 

5 So it would at least require a very 

6 broad supplementation, if not a complete 

7 replacement, of those occupations, that the 

8 abilities that are rated, the job 

9 characteristics that are rated would have to 

10 be more specific. And if they're more 

11 specific, you can't -- you would have to go 

12 back either to previously evaluated ones and 

13 add those, or start from scratch with new 

14 ones, and evaluate those new dimensions of job 

15 characteristics. 

16 And in any case, you would have to 

17 go back, because the bars are problematic. 

18 And in a sense, you would have to revalidate 

19 all of the ratings across the entire system, 

20 and that's why I'm saying I just don't -- it's 

21 hard for me to imagine how -- I mean, we can 

22 use the word "modification," but it's a -- it 
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would be a radically different system. That's 
the only thing that I can imagine. I mean, 
can you imagine -- can you help me imagine 
some way that it's not that? 

MS. HILTON: I have a very weak 

imagination . 

(Laughter.) 

But I guess what I wanted to 
mention is that this whole issue of, you know, 
once you've created something, and 0*NET is 
very big, do you want to change it? Can you 
change it? If you change it, will it disrupt, 
you know, what we have in place? 

And I guess I would just say that 
our panel felt that it was worth causing some 
disruption if it would result to longer-term 
improvements in the quality of the data. So I 
think that's true of any database. If you go 
ahead and create your own, I mean, that's 
something that you will always have to be 
thinking about, because it's not like you just 
create an occupational database at one point 
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in time and just leave it. So -- 

CHAIR BARROS-BAILEY: Nancy? 

MEMBER SHOR: Thank you. I want to 
thank you very much for coming. This has 
really been fascinating. I am interested in 
what sort of response you have received 
formally, informally, that you expect to 
receive from the Department of Labor, that we 
-- we are kind of asking you questions about 
how 0*NET could be modified, how 0*NET could 
be changed, and I think in many ways those 
questions really are best directed to them. 

But, you know, your process is 
extremely familiar to you, but not to me. Is 
there a role, has there been a role, do you 
anticipate a reaction from them? 

MS. HILTON: Well, we had a 

briefing with them in late November, and they 
seemed really interested in a whole report. 
They are very surprised by some thing, like 
when we mentioned that green jobs might not -- 
might be a distraction from the core database 
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they all like were shocked, because they are 
very focused on green jobs these days. 

Since that initial briefing, we 
haven't really heard from them. As Tom was 
mentioning at breakfast, we think that when 
the printed report comes out that they will 
pay more attention once again. I can say with 
specific regard to that recommendation for a 
joint interagency task force that they were 
very interested. They thought -- they seemed 
to think that that would be a great idea, that 
they would love to coordinate more closely 
with SSA. 

CHAIR BARROS- BAILEY: And when I 
started the meeting, I talked about what the 
Commissioner has asked us to do in terms of 
the four points. And one of them was the 
recruitment, training, and certification of 
field job analysts. So I was looking for a 
lot of that information in your report to see 
how the panel came at that. 

And the sense I get is that it 
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1 wasn't really even a question addressed. And 

2 my question, because I'm a little intrigued by 

3 that, my question is, especially in light of a 

4 whole chapter on technology, when the APDOT 

5 was looking at data collection methods, and 

6 ruled out the use of field job analysts, the 

7 technology was very different then. There has 

8 been a lot that technology has done in the 

9 last 20 years. 

10 So was there -- I'm just wondering 

11 why there has -- there wasn't even a question 

12 of the use of field job analysts and data 

13 collection with 0*NET, in light of the fact 

14 that it had been almost 20 years since the 

15 APDOT started their work that led to a lot of 

16 the decision-making and design. 

17 MS. HILTON: I guess I would just 

18 say that the -- that issue appears slightly in 

19 Chapter 2 in the whole discussi'on of the data 

20 collection and the fact that the occupational 

21 analysts in 0*NET don't go to the field and 

22 don't -- you know, they only receive paper 
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descriptions . 

But it wasn't something that our 
panel really looked at, because we were trying 
to look at 0*NET as it is now. Actually, I 
don't know whether it's still relevant, but if 
you are interested in this whole question 
about field job analysts you might want to go 
back and look at the 1980 report, because they 
found a lot of problems where those field job 
analysts were not following the protocols that 
had been developed nationally, and also they 
weren't even finding enough -- there were 
supposed to be at least three analysts I 
believe rating every job title, and in a lot 
of cases there was only one or two. 

So it is a very complicated issue, 
and there might still be something in that 
older report that would be relevant, as you 
think about that now. 

CHAIR BARROS- BAILEY: Thank you. 

Dave? 


MEMBER SCHRETLEN: Yes, one other 
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question about the recommendation to focus 
resources on core database activities, leaving 
development of most new applications and tools 
to others . 

If Department of Labor asked you, 
would you regard expanding the use of the 
0*NET to make it suitable for disability 
determination a core part of the database 
activities, or is that one that you would 
advise them to farm out to others? 

MS. HILTON: Well, that's one 

reason we suggested a user advisory panel to 
try to deal with some of those issues. But, 
you know, we definitely recognize that 

different users have different needs, and this 
whole area of application -- yes, it's -- you 
raise a very good question. That's all I can 
say. I don't have the answer to it, but it's 
an important point . 

CHAIR BARROS-BAILEY: Tom asked 

some questions about skills. And I noticed 
there was not a discussion about the 
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application or the importance of skills and 
skills transfer within Chapter 8, but there 
was in other areas of the report a lot of 
discussion about skills. 

As a matter of fact, Chapter 10, 
the number one priority in terms of all of 
your recommendations is conducting research on 
the content model, beginning with skills and 
knowledge demands . 

MS. HILTON: Right. 

CHAIR BARROS -BAILEY: And I know 
your report talks about that there were even 
problems of how to define skill, and I think 
there were like four or five different 
definitions, and then the one that was arrived 
at was -- which was sociotechnical skills, it 
indicates that there was a view that this was 
the most prominent. There was no underlying 
researcher data to bolster that decision. So 
what is currently being used as a theoretical 
framework for skills does not have a body of 
research. 
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Are you aware of how skills domain 
within the content model for the 0*NET is 
applied, or can be applied in disability, or 
any transferable skills assessment? 

MS. HILTON: Not specifically with 
regard to disability, but in Chapter -- I 
think it's Chapter 6 in the workforce 
development chapter, we talk about a number of 
electronically created databases that link the 
various domains in 0*NET -- skills, abilities, 
knowledges -- and compare that with what an 
individual has, what they think their level of 
it is, and then it can be linked to other 
jobs. So there is some progress being made in 
that area . 

CHAIR BARROS -BAILEY; And I think 
one that I saw on the 0*NET Academy was one 
called TORQ. 

MS. HILTON: Yes. 

CHAIR BARROS -BAILEY: . And that 

talks about an RV team assembler in northern 
Indiana, where, through that system, the 
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transferable skill that is derived is a dental 
hygienist. 

MS. HILTON: Oh, right. 

CHAIR BARROS -BAILEY: But in 

disability determination, retraining cannot be 
considered when looking at transferable 
skills. We're looking at residual, not rehab 
potential. 

MS. HILTON: I see. 

CHAIR BARROS-BAILEY: So in that 

instance , I haven ' t found a way to be able to 
use any of the 0*NET data for transferable 
skills assessment, where we are looking at 
residual issues instead of rehab potential. 
Have you seen that application whatsoever? 

MS. HILTON: I guess I -- I am not 
that familiar, but what is just popping to 
mind -- and I don't know that this is really 
ever done. I am more familiar with the 
applications that I mentioned to you, like 
TORQ . 

It seems that, in theory at least, 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE., N.W, 

WASHINGTON, D.C. 20005-3751 


(202)2344433 


www.nealrgross.com 



1084 


119 

that a person could use 0*NET, or a counselor 
working with a person could use 0*NET, and 
whatever jobs, occupations they had had in the 
past, jobs could be linked to 0*NET 
occupations, and then the level of the 
different skills, knowledges, and so forth, 
required in those previous occupations could 
be identified. 

Then, it would be possible to 
identify other occupations that use those same 
levels of skills and identify a new 
occupation, without requiring any training in 
between, if you see what I mean. 

CHAIR BARROS -BAILEY: Yes. And I 
think -- I think when we look at the 
occupational unit that is representative of 
the team assembler and the dental hygienist, 
and we look at the DOTs -- the aggregated 
initially under those OUs, they were pretty 
heterogeneous as opposed to homogeneous , and a 
lot of other -- 

MS. HILTON: Yes. 
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CHAIR BARROS- BAILEY: And SO it was 
Still --it would be very difficult for me as 
a vocational expert to have Nancy or Tom 
cross-examine me and say, "How did I go from a 
team assembler to a dental hygienist?" in 
terms of transferability. 

MS. HILTON: I see. 

CHAIR BARROS -BAILEY: Particularly 

if I can't consider retraining. 

MS . HILTON : And proving that they 
really were capable of becoming the dental 
hygienist without any retraining, is that what 
you ' re saying? 

CHAIR BARROS -BAILEY: Correct. 

MS. HILTON: Yes. 

CHAIR BARROS -BAILEY: Or 

licensing -- 

MS. HILTON: Yes, right. 

CHAIR BARROS -BAILEY: --in many of 

the states. 

MS. HILTON: Right, right. 

CHAIR BARROS -BAILEY: Okay. Any 
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MEMBER LECHNER: I get the 
underlying current from your report that one 
concern about maintaining two separate 
databases is the cost effectiveness issue of 
Social Security Administration maintaining a 
separate database from Department of Labor. 

But I didn't see anything in the 
report that spoke to the cost effectiveness of 
the data collection methodology used by 
Department of Labor at the present time. And, 
you know, when you look at 100 occupations a 
year, and $6 million a year to maintain an 
updated database, that sort of rounds out to 
$60,000 per occupation, so -- which I find is 
really an astounding number. 

So I just wondered if there was any 
consideration to the current cost 
effectiveness of the process. 

MS. HILTON: I guess the -- we 
didn't really reach a conclusion here, but we 
did talk at least -- I think in two places in 
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the report we talk about the whole tradeoff 
question. There was certainly an idea that if 
some research was conducted on some of these 
domains and descriptors that perhaps not all 
of those descriptors were necessary, because 
there are 23 9, which is a very lot. Maybe 
that's why it costs $60,000. 

So if research would find that 
there would not need to be quite so many 
knowledges or skills or problem-solving, which 
appears in four different places, so that what 
-- it's called pruning, the idea of pruning it 
down a little bit, that would definitely 
improve the cost effectiveness of it. 

But we didn't go specifically into 
the costs of, you know, doing surveying job 
incumbents versus using occupational analysts, 
and so forth. We didn't have the data to do 
that for one thing. 

CHAIR BARROS- BAILEY: Any other 

questions? 

(No response.) 
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Okay. I have one last question. 
And you just heard from Deb Lechner. Deb is 
the person that I mentioned when I met with 
you, that she and Joe had done the study that 
is mentioned in Chapter 8 in reference to the 
lOTF. And that reference in Chapter 8 makes 
it seem like the concept of the 0*NET D was 
being tested by that study, and in reality 
that was a study of field job analysts. 

And I -- is that an area of the 
report that has been corrected in terras of a 
clarification of what -- how that study is 
represented? 

MS. HILTON: Yes, we did make that 


change . 

CHAIR BARROS- BAILEY: Thank you. 

Thank you. 


Any other questions from the panel? 
(No response.) 

Thank you. It has been a great 
pleasure to have you here. I think our 
discussions are really important. There are a 


NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE, N.W. 
WASHINGTON. D.C, 2000M701 


(202)2342433 


www.nealrgross.cOTi 



1089 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


124 

lot of things that I learned in terms of your 
process, in terms of where the report was 
issued along that process. There were some 
conclusions that I was coming to in terms of 
what your report meant within that context 
that I think were clarified today. 

And I do want to point out to 
everybody that there was a section of your 
report on page 1-11 that I thought was really 
important in terms of the distinction between 
what we're doing here and the fact that we are 
a panel that keeps on going, and that your 
panel was really time- limited. And so I think 
that ' s important to understand reports and 
context . 

And in page 1-11, it says in some 
cases the evidence that could be assembled and 
considered with the available resources and 
within the timeframe of study was 
insufficient, leaving the panel with 

unanswered questions,. And so I think that's 
really important for us to acknowledge, that 
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1 what you said at the very beginning of your 

2 presentation, that there were some areas that 

3 you just didn't have an opportunity to 

4 address. 

5 And so I know some of our questions 

6 are way more detailed than you had the 

7 opportunity to cover. And so I thank you for 

8 the time that you have spent with us today, 

9 for answering our questions, and for the 

10 opportunity to speak with you. 

11 It looked like Mark wanted to say 

12 something. Did you want to say something? 

13 Okay. 

14 MEMBER WILSON: Just more of a 

15 comment in terms of this, because I think it's 

16 a very relevant issue, this sort of cost- 

17 benefit analysis, and the resources required 

18 to keep things current and up to date. 

19 And if you look at it from a sort 

20 of classical occupational analysis standpoint, 

21 and you're the Department of Labor, where this 

22 is a relatively small, you know, potentially 
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in some bureaucrats' minds, insignificant part 
of what the Department of Labor is all about, 
the resources that one might devote to that, 
and the justification for those resources is 
very different than, you know, I perhaps I 
should have, but it wasn't until fairly far 
into the process that I understood the scale 
of the operation on which Social Security 
operates, the underlying industries, in terms 
of private insurance . 

So the costs in terms of 
litigation, the costs in terms of getting this 
right, are enormous. And so if you look at it 
as a percentage of DOL's budget, in terms of 
what might be devoted to this issue, you might 
come to a very different cost-benefit analysis 
than if you look at it in terms of the $140 
billion, plus perhaps another $140 billion in 
private benefits in terms of justifying the 
effort to do a more bottom-up, job-oriented, 
more detailed set of descriptors. Just a 
thought . 
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CHAIR BARROS -BAILEY; Thanks, Mark. 

And that was something we talked about when 
we met with you in January, the $140 billion a 
year that is used -- spent by Social Security 
on disability for beneficiaries and their 
dependents, $128 billion of that for 
beneficiaries. 

And if we would take that 
equivalent amount of money and apply it to the 
federal budget, in terms of the discretionary 
spending, that it would equate to about 14 
budgets of federal agencies including NASA, 
including the federal courts, including the 
executive office, including Congress. When we 
started adding all of those up, it was pretty 
huge to see the impact of disability. And 
that was jus t he federal impact; it didn't 
include private insurance. 

And so you could see that we are 
very passionate as a panel in terms of what we 
are doing, because this has huge implications 
to people we see on a daily basis. 
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So I want to thank you again. We 
recognize that disability determination, and 
its application in terms of the 0*NET, was but 
one of the many parts of the 0*NET that your 
panel evaluated. And there were time and 
resource issues that you could not control 
that caused limitations and delimitations to 
the scope of your work. 

We want to thank you for your time 
to come here to St. Louis and be with us here 
to present in terms of the panel's findings. 
We recognize your hard work over there. We 
recognize it. And you worked for over a year 
on it, and I know that you continue to work. 

One of the things we talked about 
over breakfast was how long after a panel 
finishes its work do you present, and you said 
it could be years that you might be presenting 
on this. So we know that it continues for 
you, although the panel has been disbanded. 

So we want to thank you for your 
insights. They have been tremendously 
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helpful, and that you have provided to us as 
we report back to Commissioner Astrue in terms 
of our findings. 

Thank you. 

MS. HILTON: Thank you for inviting 

us . 

CHAIR BARROS- BAILEY: Okay. We 

will take a 15 -minute break and resume our 
meeting. 

(Whereupon, the proceedings in the foregoing 
matter went off the record at 10:46 
a.m. and went back on the record at 
11:12 a.m.) 

CHAIR BARROS-BAILEY: Okay. Let's 

come back on the record, please. 

I think that the meeting this 
morning was incredibly valuable . I learned a 
lot from the process. One of the things that 
most stood out for me was. that although our 
report is referenced in Chapter 8, when I 
talked to Margaret about that and its 
reference in the very first page, the National 
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Academies of Science panel did not deliberate 
on our report . 

As a matter of fact, they got it 
after the panel was disbanded. And so their 
recommendations at the end of the chapter have 
nothing to do with the content of our report. 

In fact, there is no contradiction between 
their conclusions and our report. There is no 
contradiction in terms of what they say in 
recommendation number one in terms of looking 
and analyzing the user needs for SSA, and the 
fact that that had already been done in our 
report . 

So it was a timing issue, but the 
way it's reflected in Chapter 8 is it almost 
seems like our report having been referenced 
or cited in the first page, that it became a 
filter for the rest of the chapter when it was 
not the case . It was something they added 
later on to try to make it as complete as 
possible. 

And so when I talked to Margaret 
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about the potential of making a clarification 
in Chapter 8 about that, as she was willing to 
make a clarification about Deb's research back 
when she was with lOTF and the fact that it 
wasn't testing the 0*NET D concept, it never 
got that far way back then, they are so far 
along in their process with the National 
Academies of Science in terms of the 
publication of the final report that they 
cannot make that clarification. 

And so I indicated to her that that 
would probably be a clarification that would 
be included in our report back to the 
Commissioner, because I think it's a very 
important one. Particularly, we are very 

sensitive in this panel to how people read 
flat documents in context of time with what we 
experienced in January, some people going to 
subcommittee reports that don't reflect the 
final recommendations that appeared in our 
final report to the Commissioner. 

So I wanted to -- I think we got a 
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lot of information that we potentially have 
the need -- more than just the few minutes we 
have allocated for this meeting before we end 
or adjourn for the day to really discuss. And 
so I wanted to see if maybe we could talk 
about the implications of what we learned for 
a couple of things that we've talked about 
over the last day and a half and the agenda. 

National Academy of Science 
roundtable, the OIS-1 study, but I think it 
merits a lot more discussion than we have time 
for. And so I would propose that we consider 
doing a teleconference at some point in the 
next few weeks to address the broader issue in 
terms of the takeaways and how this might 
affect our advice and recommendations back to 
SSA. 

So let me open it up in terms of 
the implications to the couple of things that 
we have been talking about the last couple of 
days. First, the National Academy of Science 
roundtable, meaning not just dealing with the 
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1 

0*NET issues, but we had discussed yesterday 

2 

about the DOT issues, you know, the 

3 

implications of this report overall, not just 

4 

Chapter 8, and the implications of the Miller 

5 

study from 1980 in terms of the overall design 

6 

and recommendation issues. 

7 

Any thoughts about any changes, of 

8 

whether we need to have that, how we need to 

9 

have it? 

10 

MEMBER WILSON: Just a point of -- 

11 

are we still in a public meeting? I notice 

12 

our name tags are gone. 

13 

(Laughter.) 

14 

CHAIR BARROS- BAILEY: I think the 

15 

staff is just being a lot more efficient, but 

16 

I think I know who you are. So, yes, we are 

17 

in the public meeting. 

18 

Okay. Let me -- Sylvia, go ahead. 

19 

MEMBER KARMAN: Well, one thing is 

20 

is that it -- as we are anticipating the 

21 

National Academies of Science ' s final report 

22 

at the end of April, depending on when that 
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report -- final report comes out, we may want 
to adjust the timing that we were thinking 
about for the National Academies of Science 
subject matter, at least roundtable. 

So that may -- that just might be 
something that we may want to tackle, because 
we did talk about that yesterday in terms of 
possibly having that in June. All things 
being equal, that might be a good idea, but 
then again, on the other hand, if we don't 
receive the report until, you know, the end of 
April, possibly even May, we certainly want to 
have enough time for all of the people we 
would invite to that panel, as well as 
ourselves, to have time to read it and really 
reflect on it. 

So, I don't know, I am just putting 
that out there. That's one thing. 

MEMBER WILSON : I agree . I think 

there is no rush. I am not opposed to having 
some sort of teleconference on -- to sort of 
process some of the things that we heard here 
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today, but I think it's important to have the 
report in hand, the final report, have read it 
and digested it. You know, I saw a lot of 
people taking lots of notes and stuff, so, you 
know, I doubt that we will forget any of that. 

So -- 

CHAIR BARROS- BAILEY; Okay. Thank 

you. And Allan? 

MEMBER HUNT: I was just going to 

point out that the final report is not going 
to be materially different from what we've 
seen, because obviously their process 
prohibits that. So -- 

CHAIR BARROS -BAILEY: Okay. So 

what I ' m hearing and seeing around the table 
is that the roundtable concept is on the 
table, very much so, moving forward. And 
there might be some variation in terms of what 
we had put the timeline to be within the road 
map that we discussed yesterday. 

Shanan? 

MEMBER GIBSON: I was going to say 
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one thing we might consider, though, is based 
on the responses here, and our understanding 
of how the panel operates, I think we should 
probably, as part of this teleconference, 
discuss our expectations for what we will 
achieve through this roundtable. 

CHAIR BARROS-BAILEY; The Four 

Square Document, excellent. Thank you. 

MEMBER SCHRETLEN: Yes, that's -- I 
was just going to say that it calls into 
question in my mind, what is the purpose of 
the roundtable? Do we need to visit that and 
ask ourselves as a panel what -- what we -- 
what our goals -- what we want to accomplish. 

CHAIR BARROS-BAILEY: Okay. 

MEMBER KARMAN: I guess we Should 

definitely consider that over the next few 
weeks. And then, when we meet again, we 
should, you know, talk -- discuss it and just, 
like you said, revisit the purpose, given the 
responses we had. 

I do know that we have many more 
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questions, but you're right, I mean, it may 
not -- it may not -- 

MEMBER SCHRETLEN: It raises in my 
mind the question of might our time be better 
served doing other things than a roundtable, 
like spending time talking about how to 
respond to this, or how this panel might 
advise SSA to respond. 

MEMBER GIBSON: I would concur with 
that, and I would just say, though, I do want 
to -- that we mentioned the fact that the NAS 
roundtable will also be taking a secondary 
look at the original report, not just this 
report. So there does still leave that one 
particular issue on the table. 

CHAIR BARROS-BAILEY: And I think 

there were a lot of questions that were more 
technically oriented, where there were members 
of the National Academies of Science, 0*NET, 
and DOT roundtables that addressed more 
technical aspects beyond Obviously Chapter 8, 
that might be beneficial in terms of the 
NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLANDAVE, N.W, 

WASHINGTON, D.C. 20005-3701 


(202)234-4433 


WWW, nealrgross.com 



1103 



138 

1 

research process. 

2 

You know, when we look at some of 

3 

the things that have been -- we have been 

4 

asked to provide advice and recommendations 

5 

on, in terms of data collection and field job 

G 

analysts, what they found with DOT and, you 

7 

know, 30 years ago why it was addressed or not 

8 

addressed, some of those scientists might have 

9 

some thoughts about that in this report, you 

10 

know, other methods for data collection, same 

11 

thing with sampling, some of the linkage 

12 

issues -- that might be helpful. 

13 

MEMBER SCHRETLEN: If they would 

14 

attend. 

15 

CHAIR BARROS -BAILEY: If they would 

16 

attend, absolutely. 

17 

Mark? 

18 

MEMBER WILSON: Yes. I think 

19 

that's the issue, and it's an excellent point. 

20 

In terms of what the roundtable would be, my 

21 

plans were always to recommend that it be very 

22 

similar in format to the one I attended that 
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Dave had organized, where we as a panel, 
certainly those interested would formulate a 
set of questions that the technical experts 
would be asked to address . And that wouldn ' t 
be the only thing, but that would be the start 
of the discussion. 

And I think the area that remains 
unexplored, in terms of looking at various 
recommendations in the NAS report, were some 
of the issues that Shanan and I were -- you 
know, can you tell us about the reviews? Can 
you tell us who wrote this? There aren't that 
many experts, and so, assuming that they would 
come, the 10 psychology panel members of NAS 
and some people who were involved in the 
original DOT report, are the obvious invites 
to this. 

But if they were not -- if 

significant or all numbers -- or all of them 
were not able to attend, then I think it would 
potentially be something that we would have to 
reexamine as to whether or not it was 
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1 

valuable . 

2 

CHAIR BARROS -BAILEY; And maybe. 

3 

you know, beyond the panel members, I remember 

4 

reading Handel and his comment in terms of job 

5 

complexity. There might be other aspects of 

6 

other people who presented that might ' not 

7 

necessarily have been on the panel who might 

8 

be helpful to have as part of that process . 

9 

But so what I'm hearing is that we 

10 

want to keep the NAS roundtable concept on the 

11 

table, be a lot more specific in terms of what 

12 

the Four Square Document would include, what's 

13 

the purpose, and what we would learn from it 

14 

in terms of cost-benefit, time analysis, and 

15 

also timing. 

16 

Okay . Mark . 

17 

MEMBER WILSON: Well, and maybe one 

18 

way to get at the issue that David raised, and 

19 

also your initial comments about, you know, do 

20 

we need a teleconference to discuss the 

21 

process, you know, I would be very interested 

22 

and would invite, as we did in terms of the 
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Research Committee and reading the NAS report, 
what questions the various panel members have 
and, you know, that is kind of a moot point 
now, but I would certainly be interested in, 
well, were we able to assemble an august body 
of work analysis experts who are expert, what 
questions would you want to ask them? What 
issues should they address that were similar 
to the kinds of questions that, you know, 
David was asking his people? 

MEMBER KARMAN: I appreciate that, 

because I am thinking that as we formulate the 
questions or purpose around what we might want 
to do in terms of a roundtable, and then ask 
ourselves, gee, you know, is there perhaps a 
better way for us to attain these answers to 
these questions than doing that? You know, 
perhaps there is some other method or 
approach . 

Because, you know, to the extent 
that we would be asking additional questions 
and maybe -- specifically, with regard to that 
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1 particular report, in its final form or pre- 

2 publication, is for us as a panel to be able 

3 to reconcile for Social Security the 

4 recommendation that, well, there is this 

5 modification notion on the table with regard 

6 to 0*NET, and its use -- possible use for 

7 Social Security, which Social Security has 

8 looked at . 

9 And also, the recommendations in 

10 the report itself that really get at the data 

11 quality issues, and how can we deal with that 

12 as a panel moving forward and making 

13 recommendations to Social Security about the 

14 development of its occupational information 

15 systems . 

16 And it may be, as David pointed 

17 out, and, Mark, you also seconded it,' that 

18 maybe there are better ways of getting at 

19 that. 

20 MEMBER SCHRETLEN; And I just think 

21 it might be very useful for all of us to think 

22 about what we might do, in a sense kind of 
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1 

preemptively, or prospectively, and do we want 

2 

to wait until the Department of Labor reaches 

3 

out and makes some overture, or do we want to 

4 

anticipate that with something and say, in 

5 

case you are thinking about reaching out and 

6 

making some overture -- 

7 

(Laughter. ) 

8 

here are some preliminary 

9 

thoughts, before you decide whether or not you 

10 

might want to form some kind of interagency. 

11 

Just to make it clear what their -- how steep 

12 

the mountain is. 

13 

MEMBER KARMAN: In fact, I am kind 

14 

of glad you mentioned that, because one of the 

15 

things that has come to mind is that in the 

16 

discussion that we had earlier, David, when 

17 

you had raised the issue of the bars, for 

18 

example, the behavioral ly- anchored ratings. 

19 

and Tom Plewes had suggested that, well, you 

20 

know, these are things that could be studied. 

21 

you know, perhaps a comparison of the current 

22 

anchors with things that may or -- may be more 
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useful to Social Security, or measures that 
may be more useful . 

I am thinking that that may be 
something that could be readily integrated, 
that kind of a study may be a point that may 
be readily integrated into the OIS design 
study, may give us some traction on that issue 
early on, at least to take a look at that, and 
be in a position to say to the Department of 
Labor, or whomever, "Well, you know, we 
actually did take a look at that and here is 
what we found." 

MEMBER SCHRETLEN: So we could 

conceivably respond to that, both rationally 
and empirically. 

MEMBER KARMAN: Yes, sir. 

CHAIR BARROS -BAILEY: With 

something that is happening right now. So, I 
mean, what kind of became evident from the 
discussion this morning is that we are 
delivering on -- what has happened 
chronologically is beyond -- is happening 
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beyond what the recommendations imply. I 
mean, they implied something that is static in 
time for them in August of last year. 

And we are - - we are , what , about 
seven months beyond that, and so, you know, 
they even mentioned in their -- I think it was 
Tom who said, "We anticipated you." And "you" 
meaning the recommendations that we had and 
the information that we had in our report. So 
I think it's kind of a timing issue. 

Okay. So we've talked about the 
roundtable . We have talked about the 

implications for study. We have talked about 
a teleconference. I am going to ask Debra 
Tidwell-Peters to scan for dates for a 
teleconference for us to maybe process this 
particular topic further. 

Anything else in terms of specific 
to this topic that we need to discuss at this 
point? 

(No response . ) 

Okay. Then, I am going to take us 
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1 

through the rest of the agenda, so we can 

2 

finish on a timely basis today. 

3 

Okay. We have a couple of things 

4 

to include on the agenda, approval of minutes. 

5 

Elena e-mailed us all, and we got copies of 

6 

the minutes earlier this week. I would 

7 

entertain a motion to approve the minutes . 

8 

MEMBER GIBSON: So moved. 

9 

CHAIR BARROS -BAILEY : Shanan moved. 

10 

Do I have a second? 

11 

MEMBER WILSON: Second. 

12 

CHAIR BARROS -BAILEY: Mark seconded 

13 

the approval of the minutes. Is there any 

14 

discussion? 

15 

MEMBER HARDY: Yesterday I gave 

IS 

some corrections to Debra Tidwell-Peters . 

17 

They were purely spelling and editing things. 

18 

and I believe that these minutes would be with 

19 

those corrections. I just wanted to put that 

20 

on the record. 

21 

CHAIR BARROS -BAILEY: Okay. So 

22 

there were some typographical kinds of 
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1 

corrections. And I'm assuming what will go up 

2 

on the website will be the corrected minutes. 

3 

Any other discussion? 

4 

(No response.) 

5 

All those in favor? 

6 

(Chorus of ayes.) 

7 

Okay . Opposed? 

8 

(No response . ) 

9 

That was unanimous . The minutes 

10 

have been approved. 

11 

Let ' s open up very quickly the 

12 

discussion for the agenda for June. If we 

13 

looked at our road map, there is probably a 

14 

lot that is going to be going on. I know that 

15 

there is going to be a lot going on between 

16 

now and June in terms of the public feedback 

17 

period from many different ways, probably the 

18 

electronic collection of the information, the 

19 

review of that information. 

20 

A lot of us are going to be on the 

21 

road quite a bit over the next few months, and 

22 

so we -- that is probably going to be a big 
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area that we are going to be reviewing in 
terms of the public feedback. We are going to 
be having probably a lot of organizations 
providing us feedback in terms of the report, 
so I anticipate that is going to be a big 
area. 

I think there are going to be a 
couple of technical reports that may be 
offered at that time, so we will probably have 
presentations around those. I'm assuming 
research in terms of maybe some of what we ' re 
going to be talking about with the NAS at the 
teleconference we may need to include in 
there. 

Any other thoughts? Allan? 

MEMBER HUNT: Labor market. 

CHAIR BARROS -BAILEY: Labor market, 
yes, absolutely, the roundtable. That is 
going to be a big one that we will need to 
talk about in terms of consideration for the 
agenda . 

Deborah? 
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MEMBER LECHNER: I think we 

probably would have a report -- some sort of 
report on the recommendations for the job 
training and certification of job analysts -- 

CHAIR BARROS- BAILEY: Yes. 

MEMBER LECHNER: --at that point. 

CHAIR BARROS-BAILEY: There is 

probably going to be quite a bit happening in 
the next few months on that as well, yes. 

Tom? 

MEMBER HARDY: You are looking at 

possibly having a draft content model by May 
from the workgroup? Are we going to be 
looking at that, do you think, or will that 
still not be quite ready? 

MEMBER KARMAN: Well, it certainly 

is on track for us to be working with the 
workgroup to finish our considerations around 
the person-side elements for the content 
model. So I am not sure whether or not we 
will have something to share with the entire 
panel in June, but that's where we're headed, 
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1 

anyway, as far as drafts are concerned. 

2 

CHAIR BARROS-BAILEY: I think from 

3 

an administrative standpoint I got a lot out 

4 

of the training, the professional development. 

5 

and I want to thank you again for doing that, 

6 

Mark and Shanan. And so we will be looking at 

7 

and might also kind of scan for other areas 

8 

that people would really want to see 

9 

additional training about. 

10 

I know we talked about the legal 

11 

issues, in terms of defensibility, and, you 

12 

know, is June a good timing, is there a lot 

13 

going on in June, might we do it another time. 

14 

So we will probably scan for that as well in 

15 

terms of professional development. 

16 

Okay. Any other considerations for 

17 

the agenda for June? 

18 

(No response.) 

19 

Hearing none, I would entertain a 

20 

motion to adjourn our second annual quarterly 

21 

meeting for the OIDAP. 

22 

MEMBER HARDY: I make a motion to 
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1 

adj ourn. 



2 


CHAIR BARROS-BAILEY; 

So moved by 

3 

Tom. Seconded by Allan? 


4 


MEMBER HUNT : Yes , 

I second the 

5 

motion. 



6 


CHAIR BARROS-BAILEY: 

All those in 

7 

favor? 



8 


( Chorus of ayes . ) 


9 


I ' 11 note that was 

unanimous , and 

10 

we are adjourned. 


11 


Thank you. 


12 

(Whereupon, 

at 11:34 a.m. , the 

proceedings in 

13 


the foregoing 

matter were 

14 


adj ourned . ) 


15 




16 




17 
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Appendix C: Timeline of NAS 0*NET Panel and OIDAP Activities 

(February 2009 through May 2010) 


NAS 0*NET Panel Activities 


First Public 
Workshop: S3A 
presents on the 
use of the 
0*NET in 
disability 
adjudication 


Second Public 
Workshop 


Panel 

Deliberations 
& Final Rec* 
ommendations 


Panel Disbands & 

Report Enters Review 
Process 


NAS Staff Cites 
OIDAP Report w/o 
NAS Panel Review 


Pre- 

publication 
Copy of 
0‘NET 
Report 


study Staff 
Presents to 
OIDAP 


Final 

Report 

Released 


March 26 


April 17 


April 


August 


November 


December4 March 25 May 11 


February 23-25 


Inaugural 


Quarterly rpeetings, subcommittee research and discussions, roundtables, and 

Meeting 


development of subcommittee recommendations reports 


September 1-30 

9/1: Final Subcommittee Reports Due 
9/9: DRAFT report to Panel 
9/16-17: Deliberations & Final 
Recommendations to SSA 
9/30: Final 

Recommendations Report 

to Commissioner Astrue 


Panel Continues throughout 
Research & Development Phase 



OIDAP Activities 
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ECONOMETRIC V. ERGOMETRIC WORK ANALYSIS DESIGNS 



GeneraMzabiKty: (American Workforce} 


Kernel: Rational (Top Down) 



©Mark A. Wilson, Ph.D. 
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Running head: BRIEF RESEARCH PROPOSAL 6 

Table 1 

Comparison of Ergometric and Econometric Approaches to Work Analysis 


Econometric 


Definition 

Primary Scales of Measurement 
Measurement Approach 
Measurement Precision 
Unit of Analysis 
Primary Purpose/ Application 
Organizational Level 
Primary Threats to Validity 
Level of Legal Scrutiny 
Sample Systems 


Measurement of work as 
performed by the worker 
Ordinal, Interval & Ratio 
Decomposed 
Moderate to High 
Position & Job 
Human Resources 
The Enterprise 
Internal & SCV 
Moderate to High 
Task Inventory & PAQ 


Measurement of work as a 

labor market category 

Nominal 

Holistic 

Low 

Large Aggregations of Jobs 
Policy Development 
The Economy 
External & Construct 
Low 

0*NET&S0C 


/ Discipline 


Psycholog 


Note. SCV = statistical conclusion validity; PAQ = position analysis questionnaire; 0*NET = 
Occupational Network; SOC = Standard Occupational Classification 
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Panel Contact Information 

Occupational Information Development Advisory Panel 

Social Security Administration 
6401 Security Blvd 
3-E-26 Operations Building 
Woodlawn, MD 21235 
Fax at {410)-597-0825 

Email to; oidap@ssa.gov 
Website: http://wvvw.ssa.gov/oidap/ 


Anyone requiring materials in alternative formats or further information regarding 
this document or the Occupational Information Development Advisory Panel 
should contact the Panel staff. Records are maintained of all Panel proceedings 
in accordance with the Federal Advisory Committee Act and are available for 
public inspection at the Panel office, by appointment. 


w 


Occupational Information Development Advisory Panel 

http://wwvv.socialsecuritv.gov/oidaD/ 
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SSA RESPONSE TO RECOMMENDATIONS 
Social Security Disability Programs: 

Improving the Quality of Benefit Award Decisions 
Minority Staff Report 
Permanent Subcommittee on Investigations 
United States Senate 
September 13, 2012 

(1) Recommendation; Require Government Representative at ALJ Hearings. To ensure 
key evidence and issues are properly presented, reduce instances in which SSA ALJs 
overlook evidence indicating a claimant is not disabled, and increase consistency and 
accountability in ALJ decision-making, a representative of the agency should participate in 
all ALJ disability hearings and decisions. Including a government representative at the ALJ 
Level has long been a recommendation of both the Association of Administrative Law 
Judges and the Social Security Advisory Board. Congress should specifically designate 
funds for such a program. 

Response: During the 1980s, we tried to pilot an agency representative position at select 
hearing offices. In August 1982, we published regulations establishing the Social Security 
Administration Representation Project following extensive consultation with Congress. See 
47 Fed. Reg. 36, 117 (August 19, 1982). The regulations called for an agency 
representative to review disability cases before a hearing in select offices, and, if necessary, 
initiate development of further evidence. The regulations also called for the agency 
representative to present the agency’s view at disability hearings if the claimant had 
representation. The purpose of the pilot was to: 1) help improve the overall disability 
adjudicatory process; 2) reduce delays in conducting hearings and issuing hearing decisions; 
3) improve the quality of hearing decisions; 4) increase the productivity of ALJs; 5) achieve 
more uniformity and consistency in hearing decisions; and 6) reduce hearing costs. While 
Congress originally supported the project, we received significant congressional opposition 
once the pilot began. Additionally, a United States District Court enjoined the pilot, holding 
that the pilot violated the Social Security Act, intruded on ALJ independence, was contrary 
to congressional intent that the process be “fundamentally fair,” and failed the constitutional 
requirements of due process. Sailing v. Bowen . 641 F. Supp. 1046 (W.D. 'Va. 1986). Due 
to congressional opposition, general fiscal constraints, and the District Court injunction, we 
discontinued the pilot. 

While different in role and scope from a government representative, we have a number of 
new and expanded initiatives that are focused on improving the accuracy, speed, and 
fairness of ALJ decisions such as holding more video hearings, implementing business 
process improvements such as the Electronic Business Process, piloting IT improvements 
such as the Electronic Bench Book and the Availability and Scheduling Application, and 
establishing ALJ productivity expectations. 

We rethought our regulations to expand the Senior Attorney Adjudicator program, which 
allows our most experienced hearing office attorneys to make on-the-record decisions in 
disability cases where enough evidence exists to issue a fully favorable decision without 
the need for a hearing. 


Permanent Subcommittee on Investigations ! 

EXHIBIT #24 
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To help our most backlogged offices, in 2007, we opened five National Hearing Centers 
(NHC) around the country. We designed the NHCs to utilize electronic hearing files and 
conduct only video hearings. The ALJs in the NHCs hear cases from offices throughout 
the country with the heaviest workloads. We expanded this concept in 20 1 0 with the 
creation of a National Case Assistance Center, which is staffed by decision-writers and 
support staff who assist the most overburdened hearing offices in preparing cases for 
hearings and writing decisions for ALJs. 

We implemented several IT improvements that have helped increase both our efficiency 
and the accuracy of our decisions. First, we increased usage of the Findings Integrated 
Templates (FIT), a formatting tool that improves the legal sufficiency of hearing 
decisions, conserves resources, and reduces average processing time. We introduced a 
standard electronic Hearing Office process to promote consistency in case processing 
across all hearing offices. We also built the “How MI Doing” tool that allows ALJs and 
support staff to view a graphical presentation of their individual productivity as compared 
to others in their office, their region, and the Nation, We are also developing training 
modules on recurring issues that eventually will be linked to this tool, allowing ALJs to 
access to training on targeted topics. 

We are developing another automated tool, the electronic bench book (eBB) that aids in 
documenting, analyzing, and adjudicating disability cases in accordance with our 
regulations. The eBB will allow ALJs to review and decide cases, or provide instructions 
to decision-writers, in a fully electronic environment. 

An important step in improving the accuracy and fairness of our decisions was the recent 
creation of the Division of Quality (DQ) in oin Office of Appellate Operations. The DQ 
conducts post- effectuation reviews on specific hearing offices, ALJs, representatives, 
doctors, and disability issues. The DQ also samples ALJ decisions prior to effectuation. 
These reviews allow us to better understand how our disability policies are being 
implemented throughout the hearings level. We use these reviews to identify common 
errors in ALJ decisions, allowing us to focus resources and training on those areas. Using 
the data we collected, we recently provided mandatory training to all ALJs on residual 
functional capacity and evaluation of medical source opinions. 

(2) Recommendation: Strengthen Quality Review Process. The new ALJ review process 
initiated by the Quality Division of the Office of Appellate Operations should be expanded 
and strengthened by conducting more reviews during the year and developing metrics to 
measure the quality of disability decisions. Such information should be made available to 
Congress, 

Response; We agree. For many years, the Appeals Council was not adequately funded to 
perform its oversight responsibilities. In 2007, when we committed to reducing the hearings 
backlog, I did not want to sacrifice quality in the process. Therefore, we provided resources 
for the Appeals Council to implement quality assurance initiatives and improve ALJ 
training. Our first step was to collect meaningful data that are the foundation of our reviews. 
We then created the Division of Quality in the Appeals Council that began quality reviews 
in September 2010. We continue to increase the number of quality reviews we conduct. In 


2 
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fiscal year (FY) 2012, we reviewed a random sample of about 7,000 hearing decisions, 
which is up from nearly 3,700 reviews in FY 2011. 

The Administrative Conference of the United States is cunently studying the Appeals 
Council’s case review role. This study will consider issues such as expansion of the 
Appeals Council’s existing authority to conduct reviews of ALJ decisions. We expect its 
recommendations by the end of the calendar year, and look forward to discussing possible 
initiatives at that time. 

(3) Recommendation; Close the Evidentiary Record. To eliminate the confusion, 
inefficiencies, and abuses associated with the current practice of allowing medical evidence 
to be submitted at any point in a disability case, the evidentiary record should close one 
week prior to an ALJ hearing, with exceptions allowed only for significant new evidence for 
which exclusion would be contrary to the public interest. 

Response: A closed record would provide the ALJ with all the necessary information to 
fully consider the claim prior to the hearing, and the ALJ would have the necessary 
information to adequately question the claimant or witnesses at the hearing. Furthermore, a 
significant number of ALJ decisions are remanded because new and material evidence (i.e., 
relevant to the time adjudicated by the ALJ, not previously considered, and may change the 
outcome) available at the time of the ALJ decision is submitted after the ALJ issues a 
decision. Some have argued that closing the record at the time of the ALJ’s decision would 
encourage claimants to develop and present such evidence in time for the hearing (where 
possible), leading to a timelier and lower-cost resolution of the claim. 

The main reason to leave the record open at the hearing level is procedural. Should a 
claimant’s condition worsen or a new condition arise, there are fewer administrative steps if 
the ALJ record remains open. For example, the claimant would not have to file a new 
application if a new condition arose the day after the hearing but before the decision was 
issued, assuming the ALJ became aware of the condition. 

The same protections afforded under the current process can be incorporated into a closed 
record provision, like the provision our Boston Region hearing offices use. In the Boston 
Region (as noted in 20 CFR 405.331), absent certain criteria, evidence must be submitted no 
later than five business days before the date of the scheduled hearing. However, to protect 
claimants, the mles do allow for the acceptance of evidence after this time period if our 
action misled the claimant, the person had a limitation that prevented submission of the 
evidence earlier, or some other unusual, unexpected, or unavoidable circumstance beyond 
the claimant’s control prevented submission of the evidence. This provision encourages the 
timely submission of evidence while still allowing for the late receipt of evidence in 
appropriate circumstances. We are continuing to evaluate use of these procedures in the 
Boston Region. 

(4) Recommendation: Strengthen Use of Medical Listings. SSA should provide additional 
training to ALJs on the use of SSA Medical Listings, and direct ALJ decisions to identify 
how a claimant meets each required element of a listing, citing objective medical evidence 
and not just conclusory statements by an expert. 
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Response: We agree, and believe that we have been making significant progress in this area 
in the years after the dates of the cases that the Committee reviewed. One of the common 
errors found in our post-effectuation reviews of ALJ decisions is lack of supporting 
rationale. We used this information to provide feedback on policy guidance and litigation 
issues specifically related to medical evidence. We also used this information to develop 
and implement ALJ training to address the application of the medical Listings, including 
when a finding of disability can be made at the Listing level. Our improved automation 
tools guide adjudicators through each step of the sequential evaluation, including the 
Listings. When findings are made at the Listing level, these tools prompt adjudicators to 
articulate the required elements of the Listing and to cite to the relevant objective medical 
evidence. 

(5) Recommendation: Expedite Updated Job List. SSA should move more quickly to ensure 
the Occupational Information System can serve as a usable replacement for the Dictionary 
of Occupational Titles to identify jobs that claimants with limited disabilities can perform in 
the national economy. 

Response: We recently began a new phase in the development of an Occupational 
Information System (OIS), which we expect to be significantly less expensive than our 
original estimate. While the Department of Labor’s (DOL) replacement for the Dictionary 
of Occupational Titles (DOT), 0*NET, lacks the vocational information we need to make 
disability determinations, we are working with DOL to collect new data for occupations at 
the detailed occupational level. In July 2012, we signed an interagency agreement with the 
Bureau of Labor Statistics (BLS) to collect information about occupations that would add 
details to the OIS and address our needs. In FY 2013, BLS will test the feasibility of using 
the National Compensation Survey platform as a means to gather the occupational data we 
need. We hope to have initial results of the testing by the end of FY 2013, 

(6) Recommendation: Focused Training for ALJs. The Office of Appellate Operations, 
Quality Division, should provide training to all ALJs regarding adequate articulation in 
opinions of determinations that involve both obesity and drug and alcohol abuse. This 
training should emphasize the proper way to analyze and address these issues as required by 
law, regulation and agency guidance. 

Response: We agree. We conduct post-effectuation reviews to identify common errors in 
ALJ decisions. The results of these reviews show common errors include the failure to 
adequately develop the record, lack of supporting rationale, and improper evaluation of 
opinion evidence. We use this information to develop and implement focused mandatory 
training for our ALJs and to provide feedback on policy guidance and litigation issues 
relating to obesity and drug and alcohol abuse. 

(7) Recommendation: Strengthen Consultative Examinations. Because many disability 
claimants do not have sufficient funds to obtain detailed medical evidence of their 
conditions, SSA should determine, with input from ALJs, how to improve the usefulness of 
agency-funded Consultative Examinations (CEs), including by requiring an explanation of 
any significant disparity between the CE’s analysis and other evidence in the case file. 
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Response: We agree that proper CEs are an important element in disability evaluation, and 
we have detailed rules and procedures that govern our CE process. We work closely with 
our State disability determination services to ensure the quality of the CE providers and their 
reports. In September 2012, we updated the Adult CE Report Content Guidelines and the 
Pediatric CE Report Content Guidelines, which are located on our website at, 
http://wwtv.socialsecuritv.aov/disabilitv/professionals/gTeenbook/iDdex.htm. CE providers 
can use this website to help ensure their reports meet our guidelines. 

We are completing an analysis of 300 initial and ALJ cases that will help us assess the 
usefulness of CEs. This exploratory study will look at whether CEs are being requested and 
conducted in compliance with our regulations and will also assess the factors that contribute 
to quality. Given the small sample size, the report will provide us with a rough assessment 
of CE quality. This study will help us determine if we need to further examine specific 
issues. The final report will be available by the end of the year. 

(8) Recommendation: Reform the Medical-Vocational Gnidelines. The medical-vocational 
guidelines should be reviewed to determine if reforms are needed. Additional study should 
be conducted to evaluate whether the current guidelines utilize the proper factors and if they 
appropriately reflect a person’s ability to work. 

Response: The medical-vocational rules found in our regulations are rooted in the statutory 
definition of disability and its requirement that we consider age, education, and work 
experience in conjunction with residual functional capacity. 

The medical-vocational rules have been criticized for being incomplete or not reflective of a 
person’s ability to adjust to other work, and we continue to evaluate research and data that 
could inform discussions of potential changes to the medical-vocational rules. For example 
we have asked the Disability Research Consortium to evaluate how age, education, and 
previous work history affect a person’s ability to work, independent of the effects of 
deteriorating health and impairment caused by medical conditions. We are interested in the 
correlation between specific age ranges, education categories, and work skills and success in 
adapting to new work at the sedentary, light, medium, and heavy work levels. 
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BnitEd States ^tnatt 

COMMITTEE QN 

HOMELAfffi SECUWTV AND GOVERNMENTAL AFFAiRS 
WASHINGTON. DC 20510-^250 


October 3 1, 2012 

VIA U.S. MAIL & EMAIL fSii?anne.Pavnc@SSA.g ovl 

JUDGE PATRICIA A. JONAS 
Apf^llaie Operations Executive Director 
Deputy Chair, Appeals Council 
JUrK3E DEBRA BICE 
Chief Admimstrative Law Judge 
Office of Dmbility Adjudication and Review 
Social Smirity Administration 
Skyline Towers 

5107 Leesbuig Pike, Room 1400 
Falls Church, VA 22041 

Dear Judge JoniK and Judge Bice: 

Die Permanent Subcommittee on Investigations would like to th^ik you for appearing 
before Ae Subcommittee at the hearing. Social Security Disability Prop'ams: Improving the 
Quality of Benefit Award Decisions. Fraud: Case Studies in Federal Employees and 
Conmercial Drivers Licenses. I appreciated your hearing testimony. 

Attached are follow-up questions which, along with your responses, may be included in 
the hearing record. The responses should be submitted to the Subcommittee by Monday, 
November 26, 2012. Please email responses to Mary Robertson, Chief Clerk, Permanent 
Subcommittee on Investigations, at mary_tobertson@hsgac.senate.gov. 

Thank you for your assistance in this matter. The Subcommittee will be sending you a 
copy of the final hearing record when it becomes available. If you or your staff have any 
questions or would like additional information, please contact Andrew Dockham at 
202/224-2224. 


NOTE : As of August 2013 when this hearing record 
went to press, responses to the Supplemental Questions 
to the Record submitted to the Social Security 
Administration were still pending. Responses will be 
made a part of the Subcommittee hearing exhibit files 
when they are received and will available for review at 
the Subcommittee offices. 



Tom Cobum, M.D. 

Ranking Minority Member 
Permanent Subcommittee on Investigations 

Attachment 


I Permanent Subcommittee on Investigations 
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SUPPLEMENTAL QUESTIONS FOR THE RECORD 
FROM 

SENATOR TOM A. COBURN, M.D. 

Ranking Member 

Permanent Subcommittee on Investigations 
to 

JUDGE PATRICIA A. JONAS 

Executive Director of Appellate Operations 
Deputy Chair, Appeals Council 
Office of Disability Adjudication and Review 
Social Security Administration 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

Social Security Disability Programs: 

Improving the Quality of Benefit Award Decisions 

September 13, 2012 

Please provide answers to the following questions by November 26, 2012 : 

1. Please describe the recent review by the Office of Appellate Operations, Division of 
Quality of unappealed favorable decisions made by Administrative Law Judges, including, 
but not limited to, the circumstances that led to the review. 

2. The review found that hearing offices decided cases at Step 5 versus Step 3 at about a 4 to 
1 rate. Please explain why ALJs are finding such a higher number of claimants disabled 
based their ability to perform any job in the national economy, including any 
documentation of internal reviews by the agency regarding ALJ decisions made at Step 5. 

3. You stated the Social Security Appeals Council (SSAC) is providing educational training 
on certain Issues that appear problematic to ALJs based on its review. Please describe 
those trainings and provide any materials used during those training. If the trainings were 
recorded, please provide those recordings. 

4. Please explain how the agency believes conflicting medical evidence should be addressed 
by DDS decision-makers and ALJs. Include in your response any documented guidance 
the agency has provided to decision-makers at DDS and ALJs regarding the consideration 
of conflicting medical evidence, including, but not limited to training materials, general 
directives, or any study or review of the consideration of medical evidence by DDS 
decision-makers or ALJs. 
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5. Please provide the number of decisions by Judge Howard O’Bryan the SSAC remanded 
each year for the past 1 0 years. Please also include any documentation of the reason for the 
remand, 

6. Please provide the number of decisions by the ALJs or Senior Attorney Adjudicator in the 
following offices the SSAC remanded each year for the past 1 0 years: Oklahoma City, 
Oklahoma; Roanoke, Virginia; and Montgomery, Alabama. Please also include any 
explanation of the reason for the remand. 

7. Please provide any agency analysis regarding updating or replacing the Dictionary of 
Occupational Titles, including, but not limited to development of the Occupational 
Information System (OIS), any report or analysis performed by the Occupational 
Information Development Advisory Panel (OIDAP), and documents related to the 
agreement between SSA and the Bureau of Labor and Statistics (BLS). 

8. Please explain and provide any supporting documentation as to why the Department of 
Labor’s Occupational Information Network (0*NET) cannot be used by SSA for purposes 
of disability claims, if not permanently, then temporarily until OIS is ready. 

9. For the past five years, please provide the amiual number of claims appealed to the SSAC 
where the claimant, or the claimant’s representative, submitted new evidence to be 
considered by the SSAC on appeal. 

10. For the past five years, please provide the number of cases remanded to ALJs based on new 
evidence submitted to the SSAC. 

11. SSA currently has a backlog of Continuing Disability Reviews (CDRs), which determine if 
a beneficiary has experienced medical improvement and no longer qualifies for disability 
benefits. Please explain how the agency determines if an individual has medically 
improved when the disabling condition is unclear when approved for benefits. 

Specifically, explain how the agency determines medical improvement for the following 
Oklahoma cases: 1 1 1 ; 1 34; 144; and 146. If CDRs were performed on these claimants, 
please provide information regarding the CDR, including, but not limited to whether it was 
a medical or work-related CDR. If the CDR was related to the claimant’s medical 
condition, provide whether the CDR was a mailer or a full medical CDR. 

1 2. Please provide any documentation of agency analysis, reviews, or other documentation 
regarding agency decisions on the decision to allocate resources to CDRs, 

13. Innovators in the Oklahoma Department of Rehabilitation Services, such as Program 
Manager Jason Price, are helping SSDI beneficiaries reach their potential in the workforee, 
despite their disabilities. Through iimovative state efforts, Oklahoma helped 92 severely 
disabled elients find work and leave the SSDI program last year. As a result, these 
individuals - whieh SSA has determined to be unable to engage in substantial gainful 
aetivity - are better able to realize their full potential in life and, as an added benefit, the 
state recouped nearly $1.7 million in reimbursements last year. 
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a. What changes to Ticket-to-Work or other back to work programs are the agency 
currently considering? 

b. For cases DENIED at an ALJ heating where vocational experts are utilized, are denials 
referred to the state vocational rehabilitation system or other similar entities that can 
provide appropriate employment and work support to these individuals? 

c. Prior to 1999, denied disability claimants were referred to state vocational rehabilitation 
- as were all applicants to the DI program. Please explain why the agency changed this 
policy and provide any documented analysis or review of this policy change. 

d. Please explain whether policy either prohibits or discourages referrals to state 
vocational rehabilitation programs. If so, please provide the Subcommittee with a copy 
of such guidance. 

e. When rendering a determination in a case, are vocational experts and/or ALJs required 
to take into account the availability of Assistive Technology that can help an individual 
with a disability enter and persist in the workforce? If no, why not and does SSA 
support a change to this policy? 

f. The Social Security Act and regulations require that a person comply with any 
“treatment” prescribed by his or her treating physician if such treatment would result in 
the person being able to work. Is assistive technology considered by SSA to be a 
“treatment”? 


### 
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SUPPLEMENTAL QUESTIONS FOR THE RECORD 
FROM 

SENATOR TOM A. COBURN, M.D. 

Ranking Member 

Permanent Subcommittee on Investigations 
to 

JUDGE DEBRA BICE 

Chief Administrative Law Judge 
Office of Disability Adjudication and Review 
Social Security Administration 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

Social Security Disability Programs: 

Improving the Quality of Benefit Award Decisions 

September 13, 2012 

Please provide answers to the following questions by November 26. 2012 : 

1 . Hearing Office Chief Administrative Law Judge for Oklahoma City Doug Stubs told the 
Subcommittee that when the agency moved to electronic case files, the agency encouraged 
ALJs to electronically paste portions of a claimant’s medical records into disability 
opinions. Please explain whether the agency encouraged this practice and provide any 
training materials, general guidance, or internal studies or reviews regarding ALJs 
electronically pasting medical evidence directly into opinions. 

2. In more recent opinions issued by Judge O’Bryan reviewed by the Subcommittee, Judge 
O’Bryan continued to electronically paste portions of the medical records into his decisions 
and used “etc., etc., etc.” to describe a claimant’s medical condition. Please explain the 
steps taken to correct these actions by Judge O’Bryan and include any documentation of 
such actions. 

3. Judge Howard O’Bryan told the Subcommittee in an interview he was asked by the agency 
to review and potentially decide hundreds of disability cases from around the country from 
2007-2009. Please explain why Judge O’Bryan was asked to review and decide so many 
cases and provide any agency documentation regarding the decision to send Judge O’Bryan 
cases from outside the Oklahoma City jurisdiction. 

4. From 2007 to the present, please provide the number of cases sent to Judge O’Bryan from 
outside the Oklahoma City Hearing Office jurisdiction, the number of opinions issued by 
Judge O’Bryan, and summary statistics of the outcomes for each year, including, but not 
limited to, the number of favorable, partially favorable, denied, and on-the-record decisions 
and the state the claimant was located. 
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5. The Subcommittee investigation found that a number of DDS decision-makers and ALJs 
would amend a claimant’s disability onset date to the claimant’s 50th or 55th birthday and 
approve then award disability benefits based on the medical-vocational guidelines. Please 
provide any agency guidance, general directives, or internal studies or reviews of this 
practice. 

6. Please explain whether the agency supports closing the record as to evidence for disability 
claims at any point in the appellate process and specifically, prior to a hearing before an 
ALJ. Please provide any internal studies, reviews, or analyses the agency has generated 
regarding closing the record for disability claims at any point during the appellate process. 

7. Please provide any agency studies, reviews, or analyses regarding disability claimants or 
claimant’s representatives withholding or failing to submit evidence in support of a 
disability claim, including, but not limited to the failure to submit unfavorable evidence. 

8. Hearing Office Chief Administrative Law Judge for Roanoke, Virginia Thomas Erwin told 
the Subcommittee in an interview that he was certain that some claimant representatives 
were withholding unfavorable portions of a claimant’s medical records. Please describe 
what the agency is doing to prevent claimants and their representatives from withholding 
such evidence. Please include any training materials, agency guidance, or general 
directives distributed to ALJs on claimants or representatives withholding medical 
evidence. 

9. During the Subcommittee investigation, agency officials repeatedly asserted that ALJs have 
qualified judicial independence, making it difficult to hold them accountable. Does the 
agency believe this independence contributed to the lack of quality in ALJ opinions 
identified by the Division of Quality Report finding 22 percent of ALJ cases contained 
errors? Aside fi-om remands, please explain how the agency deters ALJs firom abusing 
their independence. 

1 0. You stated at the Subcommittee hearing that ALJs “should not abdicate their role as a 
judge.” Further, in an interview with Subcommittee staff, you stated that you did not 
consider a hearing that lasted less than 10 minutes to be adequate. You also stated that a 
hearing where the claimant is not asked a single question is inadequate. Please further 
explain what you mean by telling judges they should not abdicate their role, as well as the 
types of actions by ALJs that indicate the ALJ may be abdicating their role as ALJ. 

1 1 . Recently, the agency made the decision to stop allowing ALJs to send claimants for a 
MMPI test, which would assist in determining if the claimant was malingering or had 
credibility issues. Please explain why the agency made this decision, and provide any 
analysis or report developed when making this decision. Please also explain how the 
agency determined it could prevent ALJs from requesting this examination when the ALJs 
have “qualified judicial independence.” 

12. In the absence of sending a claimant for MMPI, please explain what tools exist for an ALJ 
to examine a claimant’s credibility. Please include any training materials, agency 
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guidance, and general directives provided to ALJs regarding assessing a claimant’s 
credibility. 

13. The agency recently advised ALJs they are not allowed to consider social media, such as 
Facebook, when analyzing a claimant’s credibility. The agency asserts doing so 
potentially compromises the claimant’s personally identifiable information (PII). Please 
explain how this is the case when the information is already in the public domain. Please 
also explain how the agency determined it could prevent ALJs from accessing this 
information when the ALJs have “qualified judicial independence.” 

14. In a number of decision reviewed by the Subcommittee, the ALJ awarded benefits by 
giving little to no explanation or weight to the decision made at the state DDS. Many times 
the ALJ would only state the following boilerplate language: 

The State agency medical opinions are given little weight because evidence 
received at the hearing level shows the claimant is more limited than determined by 
the State agency consultants. Furthermore, the State agency consultants did not 
adequately consider the claimant’s subjective complaints or the combined effect of 
the claimant’s impairments. 

Please explain if discounting the DDS decision with little to no explanation is adequate. If 
the agency has provided any materials to ALJs regarding to address the DDS decision, 
please include that information in your response. 

15. In certain cases, ALJs held hearings lasting less than five minutes in which the claimant 
was not even asked a question regarding their condition. Please provide any documented 
guidance the agency has distributed or made available to ALJs with regard to how to 
conduct hearings. This should include, but is not limited, training materials, general 
directives, and any agency studies or reviews of ALJ hearing practices. 

16. Many ALJs noted the pressure by the agency to decide a high number of cases. If an ALJ 
decided the minimum recommended 500 cases a year that is still more than one decision a 
day. At times, a case file, by the time it reaches the ALJ can exceed 500 pages of medical 
evidence. Please explain how the agency expects an ALJ to properly consider 500 pages of 
medical evidence in such a short period of time, as well as produce legally defensible 
opinions. Please provide any training materials, guidance, or general directives. Please 
also provide the documentation by the agency that communicated to the ALJS that each 
judge should decide between 500-700 cases per year. 

17. In Alabama Case 64, Exhibit lb is a consultative exam in which the claimant stated she 
“last worked in 1996...they letme go. 1 didn’t look for work after that. I could’ve worked 
but I didn’t.” Please explain how an ALJ should consider a claimant that voluntarily stops 
working. Please include any training materials, agency guidance, or general directives 
distributed to DDS employees or ALJs. 
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1 8. In Alabama Case 64, the physician noted, in Exhibit lb, the claimant “had a tendency to be 
evasive, contradictory, and to exaggerate. She did not appear to be a credible historian.” 
The examining doctor also questioned the claimant’s need for a cane, which she brought 
with her to the exam, but did not use. Please explain how an ALJ should deal with this 
particular information, as well as credibility or malingering issues in general. Please 
include any training materials, agency guidance, or general directives distributed to DDS 
employees or ALJs. 

19. Oklahoma Case 109 also contained strong evidence of malingering, in that a claimant 
complained to an examining physician of right shoulder pain, but then appeared to have no 
problem with her shoulder outside the office in the parking lot. The same physician 
determined the claimant was “not permanently and totally disabled or in need of vocational 
rehabilitation” and “she may return to employment.” The ALJ failed to address this 
evidence in the decision rendered. Please explain how the ALJ should have dealt tvith this 
information. 

20. In Alabama Case 65, evidence existed the claimant was non-compliant with prescribed 
treatment, specifically a pharmacy print-out of medications indicated the claimant never 
filled certain prescriptions. Yet, the ALJ awarded benefits. Please explain the agency’s 
mles or regulations regarding non-compliance, including whether a claimant should be 
awarded benefits when they fail to comply with prescribed treatment. Please also provide 
an explanation of whether the claimant’s non-compliance in Alabama Case 65 would 
prevent a claimant from being awarded benefits, as it did when DDS reviewed the claim. 

21 . The ALJ held a hearing that lasted three minutes in which no question was asked of the 
claimant in Oklahoma Case 102. Do you consider this an adequate hearing? Please 
provide any training materials, agency guidance, or general directives distributed to ALJs 
regarding what constitutes an adequate hearing. 

22. In certain cases reviewed by the Subcommittee, hearing transcripts indicated that ALJs 
were having substantive off-the-record conversations with claimants and their 
representatives. Please explain whether ALJs should have substantive conversations about 
a claimant’s disability claim off-the-record, including any training materials, guidance, or 
general directives distributed to ALJs. 

23. In Oklahoma Case 114, the Senior Attorney Adjudicator (SAA) electronically pasted a 
paragraph describing the claimant’s condition written by the claimant’s representative into 
the favorable opinion. See Exhibit 8g. The paragraph described a review done by the 
claimant’s “treating rheumatologist.” Yet, the case file indicated the claimant had only 
seen this physician one time. Please describe the evidentiary weight given to an opinion 
written by the claimant’s treating physician, including whether a physician that a claimant 
has seen only once can be considered a treating physician. 
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24. Judge Peter Keltch appeared to coach a claimant about ways to maximize the benefit 
payment received each month from the agency in Oklahoma Case 151 and stated 

ril tell you a little secret about that. If you go in, if you’re approved and they say 
now where’ve you been living and if you say I’ve been having a free apartment, 
they say oh well we’ll deduct a third off of your benefits because you didn’t have 
any rent to pay. But if you go in and say I’ve been living with a friend and I’m 
going to pay him back, then they give you the full check. I mean if s between you 
and him to pay him back if he’s been paying the rent and bills. 

See Exhibit 1 0. Please explain whether this was an appropriate statement for an ALJ to 
make to a claimant at a hearing. Please include any training materials, agency guidance, or 
general directives relating to ALJs discussing program rules with claimants at a hearing. 

25. The Subcommittee reviewed cases where a claimant would apply for disability benefits 
based on a physical disability. When the claimant was denied by the DDS and retained a 
representative for their appeal to an ALJ, the claimant - at times -- changed the basis of 
their claim to a mental disability. The ALJ then awarded benefits based solely on the 
mental disability allegations. Please explain how you believe an ALJ should deal with such 
a change in disability allegations. Please include any training materials, agency guidance, 
or general directives distributed to ALJs on this issue. 

26. Please explain whether you believe the agency should increase the ages considered 
“approaching advanced age” and “advanced age” associated with the medical-vocational 
guidelines. Please also include an explanation as to why the agency attempted to increase 
the ages in the vocational grids in 2005, but later withdrew the proposed increase. See Age 
as a Factor in Evaluating Disability, 70 Fed. Reg. 67101 (Nov. 4, 2005) compared to Age 
as a Factor in Evaluating Disability, 74 Fed. Reg. 21563 (May 8, 2009). 
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